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PRINTED JUDGMENTS 


COURT OF THE JUDICIAL COMMISSIONER, LOWER BURMA, 
AND THE SPECIAL COURT. 


Before E. Hosking, Esq. Civil Second 
MAUNG SHWE HMON, Aresuuavr (Dzrswpant) «. MAUNG AUNG fhe 
BAN, Responpent (PLAINTIFF). ~ of 
1892. 


Mr. Read—for Appellant. | Mr. Burn—for Respondent. December 
12. 


Fudg ment, what it should cuntain—Civi! Procedure Code, ss. 203, 204, 571. 

A judgment should contain the issues correctly framed according to the plead- cs 
ings and the examination of the parties and a definite finding on each issue upon 
which a decision is required for the disposal of the suit or appeal. 

THE plaint in this suit has been very badly drawn. The Myodk - 
understood its purport sufficiently to see that the claim must be dis- 
missed. The District Judge entirely misunderstood the nature of 
the claim and, reversing the decree of the Myodk, awarded plaintiff 
Rs. too. 

The plaint is to this effect: in Tabodwé 1252 one Nga Pan Bu 
made over certain land to defendant, Nga Shwe Hmdn, who mortgaged 
part of the land to plaintiff for three years for Rs 250 on the agree- 
ment that the profits shduld be in lieu of interest, and that at the end 
of three ‘years defendant should repay Rs. 250. Plaintiff admits that 
he at first only gave defendant Rs. t50, and states that he promised 
to give Rs. roo and 50 baskets of paddy at the close of the cultivating 
seasou ef 1283 While plaintiff was cultivating the land in 1253 it was 
taken from him in execution of a decree obtained by one, Nga Shwe 
Hmu. Presumably the decree was against the owner of the land, Nga 
Pan Bu. Plaintiff asserts that he then gave too baskets of paddy for 
the balance sum of Rs. 100 and 25 baskets for Rs. 28. It is not stated 
to whom he gave the 125 baskets, but apparently plaintiff,means that he 
gave defendant 125 baskets, thus completing the mortgage loan of Rs. 
250. Having given defendant 125 baskets, plaintiff demanded Rs. 156 
paid by him for working the paddy-land. I understand this is to bé a 
suit to recover Rs. 150 expended by plaintiff in working paddy-land 
which was taken from him before he could reap the crop. Besides this 
plaintiff appears to have a claim against defendant for the loan of 
Rs. 250, but he is not suing to recover this loan. 

: Defendant, Nga Shwe Hmén, replied that plaintiff rented the land 

referred to in the plaint from Nga Pan Bu for three years at a rental 
of Rs. 250, and that as Nga Pan Bu owed defendant Rs. 570, he told 
plaintiff to pay defendant the rent, Rs. 2 50; ‘that plaintiff paid him 
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Meni aa Rs. 10 and promised to pay Rs. 100 with so baskets of paddy as 
me wee, interest after the harvest of 1253 ; that plaintiff only gave him 25 baskets, 
"or and has brought this suit to prevent defendant suing for Rs. 100 and 25 
#892, baskets of paddy. 
© eoheiber "Tf the plaintiff’s case were true, he ought upon being dispossessed of 
‘the land to have sued to recover'the loan and damages. "4 
. -' The Myoék, without examining the parties, framed the following 
issues !— 
(1) Was the paddy-land rented from defendant or from Nga 
Pan Bu? ; 
“ (2) Did Nga Pan Bu transfer the land to defendant? 
‘(3) Did Nga Pan Bu tell defendant to take from plaintiff Rs. 250 
Fe as rent of the paddy-land ? a 


The proper issues would have been— 
(1) Was the paddy-land mortgaged by defendant to plain- 
tiff ? 


(2). Did plaintiff give defendant Rs. 100 at the end of the hare 
vest of 1253? 
(3) Did plaintiff expend Rs. 150 on working the land, and is 
he entitled to recover this sum or any other amount from 
defendant ? 


~ The Myodk has omitted to set out the issues in his judgment or to 


record definite findings upon the issues. 


The provisions of sections 203 and 204, Civil Procedure Code, 
appear to be very much overlooked by the Myodks, and the provisions 
of section 571 are equally disregarded by the District Judges. It is 
very desirable that a judgment should ‘contain. the issues correctly 
framed according to the pleadings and the examination of the parties 
and a definite finding upon each issue upon which a decision is required 
for the disposal of the suit or appeal. 


The Myo6k was of opinion that as defendant wanted to obtain pay- 

ment of part of the debt due to him from Nga Pan Bu it was unlikely 
that he would mortgage the land to plaintiff and thus have to repay the 
loan after three years. For this reason he held that the land was let 
by Nga Pan Bu, and he dismissed plaintiff’s claim. 
_°, The District Judge found that the land had beén let to plaintiff for 
three, years for Rs...150, and that he had been dispossessed after one 
year. Accordingly he held that plaintiff was entitled to recover Rs. too 
out of the rent ‘paid by him. As I have already said, the District 
Judge has altogether misunderstood the nature of the claim made 
by plaintiff. Plaintiff alleges that he has given defendant Rs. 250 
besides 25 baskets of paddy for the delay in paying Rs. 100 out of this 
sum. . If he were suing to recover the money paid, he would ‘sue for 
Rs. 250; but this is not a'suit to recover the loan, but it is a suit to 
recover the expenses incurred in working the land for one year. 


_ The first issue for decision is, was the paddy-land. mortgaged by 
defendant to plaintiff? , 
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~My finding upon that issue is in the negative. : 
I agree with the Myodk that the case made by plaintiff is very im-’ 

probable, and he has been quite unable to prove it. . 
His first witness, Nga Pan Bu, the owner of the land, thinks that he’ 


himself mortgaged the land to plaintiff, and that he may redeem it after 





three years. The second witness, Nga Pe, was not present when the’ - 


land was let or mortgaged to plaintiff. 

The third and last witness says that defendant asked plaintiff to take 

e land on mortgage for Rs. 250. 

The claim was, I think, rightly disniissed by the Myodk. The 
decree of the District Judge is reversed and plaintiff's claim is dismissed 
with all costs upon him. 





Before E. Hosking, Esq. 


MAMUNG KWE LU, Aprestant (PLatntire) 7 MAUNG SAN YA’ 
ResPonDEnt (DEFENDANT). 


Mr, Agabeg—for Respondent. 


Adverse title to land—M. DERE REN More eee Bara Land and Revenue 
ct, S.7- 


A mortgagee by being in possession of land for 12 years does not acquire title 
to the and adversely 10 the mortgagor under section 7, Act II of 1876, ‘That sec- 
tion has no application as between a mortgagor and a mortgagee, or between any - 
permissive occupant of the land and the person (other than Government) by 
whose pe mission the land is occupied. 

THIS suit was instituted by Nga Kwe Lu to redeem certain paddy 
land on payment of Rs. 45. Plaintiff alleged that he mortgaged the: 
land to Mi Aung in 1240 L.E. for Rs. 45, it being agreed that he 
should redeem after six years ; that after the expiration of this period 
he offered to redeem the land, but allowed Mi Aung to remain in 
possession, as she said she would pay an additional sum; that de- 
fendant, Nga San Ya, has been in possession for four years and re- 
fuses to let plaintiff redeem; and that Mi Aung has died leaving no 
issue. oe 
Defendant Nga San Ya replied that part of the land claimed was 
mortgaged by plaintiff to Mi Aung in 1230 for Rs. 55, and that six or 
seven years later plaintiff sold the land for the additional payment of 
Rs. 11, and that the rest of the land was cleared and cultivated at the 
cost of Mi Aung, who sold all the land to defendant, Nga San Ya, in. 
1249 for Rs. 300. 

The Myodk decreed in favour of plaintiff as to the part of the land . 
admitted by defendant, Nga San Ya, to have been originally mortgaged 
to Mi Aung, and rejected plaintiff’s claim to the rest of the land. - 

Both parties appealed, and the District Judge decided in favour of 
defendant, Nga San Ya, on the ground that under the Revenue Act he | 
is entitled to the status of aland-owner. The District Judge appears 
to hold that a mortgagee by being in possession of land for 12 years: 
acquires title to the land adversely to the mortgagor under the provi- 
sions of sections 7 of Act II of 1876. Such a view ‘is quite erroneous, : 


Civil Stcond 


December 
Fay" 


via ri a 
ppea 
Na cee 
of 
1892. 
December 
14. 


+ Civil Second: 
eben! 
No. 158. 
of 
T8302... 
 Decemeer 
ape 


aa Second 
ppeal 
No. yee 
of 
1892. 
Deember 
19. 


rommmeeon 


~ and the person ‘other ‘than Goverhment by whose permission the land ae 


bas 


4°... PRINTED JUDGMENTS, CouRT ee JUDICIAL, {JANe 





The provisions of that section have no application as between a mort- 
gagor and a mortgagee, or between any permissive’ occupant of land 


is occupied, 

The first point for decision is,—has Nga San Ya proved that plain- 
tiff sold the equity of redemption for Rs. rr to Mi Aung. My finding 
is in the affirmative. Plaintiff alleges that he mortgaged the land in: 
1240 while defendant says the land was mortgaged in 1230. Defend- 
ant’s statement is proved to be carrect by plaintift’s own witnesses, 
Ta. Le says the land was mortgaged in 1230, and Tha Byu says it was 
mortgaged about ‘20. years ago. ” Plaintift admits that about six years 


after the mortgage there was an oral agreement between himself and. 


Mi Aung. The only witness for plaintiff who gives any evidence at 
all on this point is Ta Te. He says that 10 years after the mortgagee 
Kwe Lu offered: to sell the land, and Mi Aung replied that she could — 
not then pay the price and asked him to come next year, 
‘Thus cotroborated, I see no reason to doubt the evidence for defen- ; 
‘dant that the equity of redemption was sold to Mi Aung. 
Though Nga San Ya has been in possession for four years, plaintiff 


appears to have made no claim to the land till after the death of ME 


ees a year before this suit was instituted. 
If plaintiff had been able to redeem the land six years after the 
mortgage, it is very improbable that he would have taken no steps’ to ie 


. Fecover possession tor 10 years. 


oneweerens’ 


On these grounds | contirm the decree of the District” Judge anid 
dismiss the appeal with costs on appellant. 


- paiat es 
es Bijote £. Hosking, Esq. 

"MAH HLI, APPELLANT, vw. MAUNG SAN DUN, Rese onpent, 
Mr, L. C. Sen—for Appellant. 

Title to house-site—Estoppel of tenant or licensee—Hvidence Act, s. 116. 


‘In a suit for, recovery of a house-site it is unnecessary fur the plaintiff to prove . 
a good title against the whole world ; it is sufficient for him to Prove a good title 
against the defendant in the suit. 

Where i jt is proved that the occupation by defendant of such site was by permis- 
sion of the plainuff, the defendant ts estopped, Mesty section L160 of the syidence : 
Act, from denying plaintifi’s title, - 

Tuis suit was instituted by Mah Hlito recover possession ofa 
house-site and house, plaintiff alleging that they are her puepeny and. 


-had been in the occupation of defendant by her permission. 


- Defendant replied that the house and site claimed belong to iii, 

The Myoék found that the house belongs to defendant and that the 
site belongs to plaintiff, and has been occupied by defenuant: with her 
permission: He accordingly awarded the land to plaintiff and the'- 


“house to- appellant. ‘The District Judge modified the decree of the’ 


Myodk . by rejecting the whole of plaintifi’s claim... The District . 


‘Judge says: “(The Lower Court) awarded the land. to. plaintiff, ap- 


parently. relying. on the fact that defendant asked her leave to live 
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on the land. But such leave was not necessary. There is no legal  Gigit Second 
- title to any land in towns, and, in the present case, even if the Land Appeal 
and Revenue Act applied, it is shown that plaintiff has not for years No. 151 
paid any dues on the land.” yf 
The District Judge has erred in assuming that it is necessary for. poe bey 
plaintiff to prove a good title against the whole world, whereas it is ig. 
sufficient for him to prove a good title against the defendant in this —_ 
- suit, and he has overlooked the operation of the law of estoppel. 
Defendant, Maung San Dun, when: examined admitted that the 
house-site in suit belonged formerly to plaintiff, Mah Hli, and her hus- 
band, Nga,Pan Zan, who was the defendant’s brother. He alleged 
that they sold the site to his father in satisfaction of a debt; he also 
‘denied that plaintiff gave him permission to live in the house. 
‘As defendant had been in possession for more than 12 years, it was 
necessary for plaintiff to prove that his possession was permissive in 
order to avoid the bar of limitation. 
' Defendant quite failed to prove the alleged sale to his father, the 
. evidence being entirely hearsay. The Myodk has, | think, rightly 
appreciated the evidence and found that the house is the property of 
detendant, having been built by his father, and that defendant and his 
father botk occupied the land vy plaintifi’s permission. sae 
- The occupation being proved to be permissive, defendant is estop- 
ped from denying plaintiff's title: Evidence Act, sectioa 116. The 
title is, however, proved by the admission of aefendant:and by the evi- 
dence of other witnesses, that is to say, her title as against acfendart, 
which may only amount to aright of occupancy dumny the pleasure’ 
of Government, but is sufficient to entitie her to oust defendant. ~~~ 
' [reverse the decree of the District Judge and restore the decree 
of the Myodk. As appellant has failed to establish here right to the 
house, 1 order each party to bear half the costs in both Appellate 


eran Gy 


Courts. 
Before E. Hosking, Esq. Criminal Revision: 
QUEEN-EMPRESS v. NGA SHEW WA. ge de E 
Reference of case for enhancement of sentences : Fe Ea $4 
Béfore a Sessions J udge or Magistrate refers a case for enhancement of setitence 1893. 
he should satisfy himself that there is trustworthy evidence of the facts which he rie 
considers call fur severer punishment. : 
‘Noa Swe WA was convicted of an offence under section 417, 
Indian Penal Code, and was sentenced to pay a fine of Rs, 30. 
The District Magistrate having called for the case on revision, re- 
ferred it to this Court with the following remarks ;— 
“The accused, a Police Sergeant, was convicted of cheating two 
persons out Rs. 15 under section 417, Indian Penal Code; he. in-’ 
duced them to believe he could get them off a criminal charge pend- ° 
ing ‘against them. ‘Ihe sergeant was fined only Rs. 30. The punish- 
ment, considering the circumstances and the heinousness of the 


offence, was altogether inadequate.” - 


4 
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_ Before a Sessions Judge or a Magistrate refers a case to this Court 
for enhancement of sentence he should'’satisfy himself that there is 
trustworthy evidence of the facts which he considers call for severer 
punishment. 

In the present case the facts are‘so barely and erroneously stated 
by the District Magistrate that it-is clear that he did not read the 
evidence. : 

Ma Kyaw’'s complaint was that accused induced her to give. him 
Rs. 15, saying that he would get off her husband, Nga Hmén, and her 
nephew, Nga Maung, who with her brother, Nga Yan, were charged 
with the theft of an axe, and promising.to return the méney if he 
faiied.;-that he did fail, the three men having been convicted of theft 
and sentenced to whipping ; and that he had not returned the money. 

At the trial Ma Kyaw said that accused promised to get off her 
husband, Nga Han (or Yan), and said he could not. prevent her nephew 
getting a whipping. She said that the money was given to accused 
by Ma Ket in the presence of Ko Pé Hlaw from whom she borrowed it. 

‘Lhe only witness who corroborated Ma Kyaw’s statement was Ko 
Pé Hlaw, who is the brother-in-law of Ma Kyaw’s husband. Ma Ket 
denied that any money was paid in her presence... 


‘The Police Inspector Maung Shwe Hmén deposed that before him 
Ma Ket had stated that Rs. 15 were paid to accused in her presence 
and through her, 


. This evidence of the Police Inspector merely shows that Ma Ket 
is an untrustworthy witness ; it cannot be used against the accused. 


For the prosecution there is only the evidence of Ma Kyaw and Ko 
Pé Hlaw. They are both very much in the position of accomplices ; 
they admit having bribed the accused to do what he ought not to do, 
and there is the possibility that they have made a false charge through 
spite because accused assisted in the arrest of Ma Kyaw’s husband. 
Accused has endeavoured to prove fabrication of a false charge, but 

.the evidence given by his witnesses is of an improbable and untrust- 
worthy character. It is, however, very difficult tor an accused person 
to prove by direct evidence the falsity of a charge of this nature. 
The prosecution must clearly prove that the charge is true. I do not 
think it is safe to convict the accused merely on the evidence of Ma _ 
Kyaw and Ko Pé Hlaw. 


Assuming their evidence to be true, there is nothing to show that 
at the time of taking Rs. 15 accused had any intention of cheating. 
On the contrary, there is evidence for the prosecution to the effect 
that accused asked Ma Ket to give false evidence at the trial of Ng- 
Hmén and the other two who were charged with theft in order to get 
them off. Ma Ket stated that the Sergeant told her that as the 
theft was committed in her house, if she stated the truth she would her- _ 
self be convicted, so she must not speak the truth. She made a 
similar statement to the Police Inspector and.at the trial of the pre- 
sent accused, but for reasons already given, no reliance can be placed 
vpon her evidence. — 
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If the accused" obtained Rs. 15 by cheating, the convicti 
have been under section 420, and not under section 417, Indian Penal 
Code. The evidence did not warrant the conviction of the accused, 
and | therefore direct that the conviction and sentenced be set aside.: 





Before E. Hosking, Esq. 
-AUNG HLA anp AUNG PE wv. QUEEN-EMPRESS. 
Confession—Co-accused—Evidence Act, ss. 25, 20, 2% 


Before a confession of a person jointly tried with a co-accused can be taken into 
consideration against such co-accused, it must appear that the confession impli- 
cates the. confessing person substantially tothe same extent as it implicates the 
person against whom it is to be used in the commission of the offence for which 
they are being jointly tried. ; 

THE District Magistrate in his judgment says: “On the tath 
October Maung Nyo made a statement which I suppose comes within 
the later High Court definitions of a confession. He exculpates himself 
and inculpates Aung Hla and Aung Pe. I take it into consideration 
against both the latter and take it into consideration as a whole against 
Maung Nyo himself.” ‘aia 

There have been conflicting rulings of the High Courts on the point 
whether a criminating statement is a confession within the meanirig of 
sections 25, 26, and 27 of the Evidence Act, but, so far asI am aware, 
the High Courts have uniformly held that before a confession of a person 
jointly tried with a co-accused, can be taken into consideration against 
such co-accused it must avpear that the confession implicates the 
confessing person substantially to the same extent as it implicates the 
person against whom it is to be used in the commission of the offence 
for which they are being jointly tried. 

Excluding the statement made by Maung Nyo, the only evidence to 
prove that Aung Hla was one of the robbers is the evidence of Tun 
Nyein. The three principal witnesses, while identifying the other 
robbers, do not recognize Aung Hla. The truthfulness of Tun Nyein’s 
evidence is doubtful, and is insufficient to prove the identity of Aung 


Hla. : 
T reverse the conviction of Aung Hla and the sentence passed upon 


him. 


Before E. Hosking, Esq. 
NGA THIN NU 9. THE QUEEN-EMPRESS. 
Mr. Lentaigne for appellant. 


Confession—Inducement to confess—Retracted confession—Cognizance of offence by 
~ Sessions Court—Inadmissible evidence—Evidence Act,s. 24-—Criminal Procedure 
Code, ss. 337, 193, 164. 
The accused made a confession under section 164, Code of Criminal Procedure, 
before one Magistrate and on the same day was examined as a witness by another 
‘Magistrate enquiring into the ease, and was not himself committed before the Court 


on should Crminal Revision 


Noe 786s" # 
. 1892. 
Fanuary 
’ a 
1893. 
Cri.tinal Appeals 
Nos. 553 and 554. 
1892, 
Fanuary 
6 


1893. 


econ 


Criminal Appeal 
No 55%. 
1892, 
Fanuary 
13. 

1893. 


"CY 19 W.R. Cr. 673 1, L. B.2 All, 446, 648 Bom; H.C. Cr. Ruling r2th 


April 1898. 


* Criminal Appeal 
No 557. 
~ 1892, 
- Fanuary 
oi FS 
"1893. 


ed 


4 / PRINTED JUDGMENTS, COURT OF THE JUDICIAL — [JAN, 





of Session but was sent up as.a witriess for the prosecution. He appears to have been 
offered a pardon by the District Magistraté and to have been induced to make his 


“confession on the strength of that pardon. Before the Sessions Court he was made 


to plead to the charge'and on retracting his confession was put'on trial along with 
the other accused and’ convicted mainly on his retracted confession... The. .convic ; 


"tion was reversed on the ground that tne accused had not been duly committed for 


eel having regard to Code of Criminal Procedure, section 193, paragraph 1, 
Held—that the procedure of the Sessions Court was not a mere irregularity sitch 

as is contemplated by section 537. Code of Criminal Procedure, but: one very pre- 
judicial to the accused. 

Held further—that the retracted confession under section 164, Code of Criminal 
Procedure, was inadmissible under section 24, Evidence Act. 
’ Held furthey—that the evidence given by the accused as a witness before the Come 
mitting Magistrate was inadmissible in the absence of anything onthe. ‘record to - 
show that the conditions of the pardon had been explained to the accused and as 
he was feltered by the confession improperly obtained from him, 


‘ Noa THIN Nu has been convicted by the Additional Gecitas: Judge, 
of Pegu, differing from the assessors, of having murdered two persons 


on the tith November 1892 on the Daga river, and has been sentenced 


to death under section 302, Indian Penal Code. 

The accused was examined as a witness under section 337s Criminal 
Procedure Code, by the Committing Magistrate, and was not’ himself 
committed for trial before the Sessions Court, but was aunt as a witness 
for the prosecution. 

The ‘Additional Sessions judge, however, made de ieed plead to the 
charge of murder, and on his retracting his confession put him on trial 
with three’ other persons who had been duly committed. The other 


” persons were acquitted for want of sufficient evidence, and the accused 


was convicted mainly on his retracted confession. 

‘The Additional Sessions Judge appears to have eredadied the first 
paragraph of section“192, Criminal Procedure Code, which provides 
that, except as otherwise expressly provided by the Criminal Procedure 
Code, or -by any other law for the time being in force, rio Court of 
Session shall take cognizance of any offence as a Court of original 
jurisdiction.unless the accused has been committed to it by a Magistrate 
duly empowered on that behalf. 

This is not a more irregularity such as is contemplated by section 
537, Criminal Procedure Code, but such procedure is very prejudicial 


‘to the accused, who is thus suddenly put: on trial for s0 serious an 


offence without an opportunity of considering his defence, or getting 
the assistance of a pleader. 

The conviction and sentence’ must be reversed on the ground that 
the accused was not committed for trial. 

The question has to be considered” whether further enquiry should 
be made into the charge against the accused. : 

The guilt .of the accused can only be established if the confession 
made by him be admissible in evidence, and, as it has been retracted, 
if-it—is satisfactorily: corroborated.... There. are. two. confessions, both 
made on the 23rd November 1892: one recorded by a Magistrate 
under section 164 of the Criminal Procedure - Code, and ‘the other 
recorded by the Committing Magistrate as the. evidence. of. a. witness 
to whom a conditional pardon had been granted, . ore 
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The accused was arrested on the 16th November, and no confession 
was recorded till the 23rd November. He then said that no one had 
induced him to confess and that he came to confess of his own accord. 
When he subsequently retracted the confession before the Sessions 
Court, accused said that he made the confession because he was threat- 
ened and confined, but he did not mention any pardon having been 
offered. -A tender of pardon was signed by the District Magistrate on 
the 20th November. ‘Fhe accused is an ignorant man and therefore 
did not mention the pardon, but there can be no doubt that he knew 
of the pardon, and that it was in consequence of the pardon that he 

“made a confession. There must have been some motive for the accused 
- changing his mind and confessing after he had been under arrest for 
seven days. 

I hold that the confession recorded under section 164, Criminal Pro- 
cedure Code, is inadmissible under section 24 of the Evidence Act. 

Is the evidence given by the accused as a witness on the same day 

(23rd November) admissible against him? 

Mr. Lentaigne, who appears for the accused, and who has taken 

very great pains on behalf of his client, contends that, when a pardon 


is tendered to an accused person under section 337, Criminal Pro-_ 


cedure Code, the conditions must be fully explained to him and he 
must be free to accept or refuse the conditions; that there is nothing 


-to show that the conditions were explained to the accused ; and that , 


as he had just been improperly induced to confess as an accused per- 
son before another Magistrate, he was no longer a free agent, but was 
fettered by the confession which had been obtained from him, 
~ Tam of opinion that this contention is quite correct. The course 
adopted by the police in taking the accused before two different 


Magistrates, first having a confession recorded by a Magistrate who | 


was not enquiring into the case, and immediately afterwards having 
the accused examined as a witness by the committing Magistrate, was 
irregular and improper. 
There is nothing on the record to show that a pardon was ever 
‘formally tendered and accepted by the accused. As there is no evi- 


dence to warrant the conviction of ‘the accused, 1 order his acquittal 


and release. 





_ [SPECIAL COURT.] 
Before W. F. Agnew, Esq., and E. Hosking, Esq. 
MAUNG KYAW 27. MAUNG SHWE YO. 


Messrs. Moylan and Eddis—for Ap- [ Mr; P, C. Sen—for Respondent. 
; pellant. 
Death-bed gift—Validity of gift—Verbal gift—Moveable property—Delivery of 
possession—Immoveable property—Delivery of title-deeds—Completeness of: 
ift—Gifts—accompanied and unaccompanied hy possession—Trust of immove- 
able property—Declaration and acceptation of trust. 
A trust of lands may be declared by parol ; and a declaration of trust accepted 
by the trustee and accompanied by the handing over of the title-deeds is a valid 
donatio mortis causd which must be accompanied by delivery of possession. 
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THE ‘case was referred to the Special Court by the Judicial Com- 
missioner (Fulton, J.) in the following terms. 

The facts of this case are clear and well established. 

The deceased, Mi Hlaing, was mortgagee in possession of certain 
paddy-land anda garden. The paddy land was let to a tenant. The 
evidence is silent as to whether she worked the garden herself or had 
let it to a tenant. The plaintiff was her husband and is now. adminis- 
trator of her estate. She was on bad terms with him and was clearly 
anxious to dispose of her property to others as effectually as possible 
during her lifetime. A few days before her death she sent for the 
mortgagor’s representative and in her presence made over the mortgage 
deed to Mi On as.trustee for her minor grandchildren the second, third, 
and fourth defendants, and told her that if she wished to redeem she 
must pay them. Mi On accepted the trust. There.is no evidence to 
show that the tenant got notice of the transfer or knew anything about 
it during Mi Hlaing’s life. It is not asserted that either Mi On or the 
children visited the property during Mi Hlaing’s life; but they. seem 
to have assumed possession on her death. 

On the day of her death Mi Hlaing executed a deed of gift in favour 
of her minor grandchildren, but it was not registered during her life- 
time, though registration was effected after her death. It is, I think, 
unnecessary to consider whether she was fully. conscious when she 
executed this-deed or whether the fact of its non-registration during 
her lifetime would deprive it of legal effect. Mr. Eddis for the appel- 
lants has not relied upon it, Eut contends that there was a complete 
gift made verbally on the occasion when the mortgage-deed was handed 
over to Mi On; that the document was merely executed for greater 
caution ; and that as the property had previously vested in the donees, 
the subsequent act of Mi Hlaing in executing a deed of gift could have 
no effect on the transaction. 

The Myodk who heard the case considered that the verbal gift being 
a gift of immoveable property is not valid. As the properties. were not 
given and enjoyed years before the death of Mi Hlaing, he was of 
opinion that they were not properties that had been actually made over 
to the defendants. ’ 

The law relating to death-bed gifts is stated in section 68 of Chapter 
I of the Manusd~a Shwemyin Dhammathat to be as follows :— 

“Ifa certain person when on the couch from which he is never torise again 
gives away certain property, or gives when in good health, the donee if not put in 
possession has not the right to receive, but if in possession there is the right to give 


’ and the right to receive. ‘This has reference to children who live apart; but if 


property be given to the children living and eating together and the same be even 
put into their porsession, yet the said property remains as inheritance.” 

Section 344 of the Manu Wunnana Dhammathat says :— 

“When parents are lying or stricken down never to rise again while on their 


~- death-bed; if either of them give their property to-another-person; sucha gift of the- 


property is invalid and it shall be divided and shared as inheritance.” 

In the Manu Kyé Dhammathat, page 317, will be found the follew- 
ing passages :— . 

“In other cases (after enumerating certain specified gifts to children) if the 
eparents should say: ‘I give my whole property to my son or daughter,’ it is an 
exclamation made from}joy or happiness ; they shall not on the ground of such a 
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speech obtain the property of their parents.. * * * Regaiding gifts from 
grandparents there shall be no reservation: whether in possession or not let the 
grandchild to whom the gift was made have it.” 

The subject of wills by Burmese testators is fully discussed in 
Maung Mé and Mi Min Nyo v. Sit Kin Nga (1) by Mr- Meres, who 
decided against their validity. The opinions collected before that 
judgment was delivered will be found of great value. 

If delivery of possession is necessary to complete a gift in this 
country, it is doubtful whether there kas been such delivery. The 
’ general principle appears to be that there being no consideration for 

a gift, the donor cannot be compelled to take any steps to complete 
it and that therefore if he remains in possession he cannot be eject- 
ed (2). Then arises the yuestion, “What constitutes delivery of 
possession?” In the case of moveable property actual delivery is 
probably requisite. It is more difficult to say what is required in the 
case of immoveable property. Mr. Eddis contended that the transfer 
of the mortgage-deed was a symbolical act indicating delivery of 
possession ; but in a country like Burma, where there is no law com-. 
pelling conveyances to be in writing, it seems questionable whether 
any special significance is to be attached to the delivery of a title- 
deed. Where transfers of property must be evidenced by deeds 
special importance may attach to them; but here if the delivery of 
a title-deed can be: held equivalent to delivery of possesion it is 
‘impossible to see why a mere verbal transfer should not have the same 
effect. The larger part of the property of the country is probably 
held without any title-deeds at all. Jf two persons met and one said 
‘to the other, “I give you a certain property,” and that other accept- 
ed it and neither went near the place nor gave any intimation to the 
tenants, could it be said that there had been such a valid gift made 


that the donee could eject the donor if be subsequently changed his © 


mind and continued to collect the rents? Such a state of the law 
would seriously endanger the peace of families, for while prohibiting 
wills it would enable dying persons to give away their property in 
this easy manner. But it would seem to be the necessary conse- 
quence of a decision holding that in this case delivery of the mort- 
gage-deed was as effective as delivery of possession. It may be said 
that here there was, besides the delivery of the mortgage-deed, the 
‘injunction to the mortgagor to redeem from the donees; but as. it is 
not necessary to give notice to a mortgagor of the assignment of a 
mortgage, it is doubtful whether this injunction had any particular 
effect. It may of course be said that it is not legally necessary for a 
landlord assigning his interest to give notice to a tenant, and that 
therefore it would be arbitrary to hold that notice to the tenant must 
‘be given to complete the gift. Possibly it would, but, if. so, we shall 
apparently be forced to hold either that no gift of land is complete 
unless it is occupied either by the donee or by some tenant on his 
behalf or that nothing more is necessary to complete a gift than a 
mere verbal offer and acceptance. 

The latter view, however, seems opposed to the text of the Manu- 
sara Shwemytn, which clearly drew a distinction between gifts ace 
companied and unaccompanied by possession. 


(1) Selected Judgments, I, 429. 1 @) LR. XID A, 218, 
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As the point at issue is one of general importance and much diffi- 
culty, I shall refer it to the Special Court. ‘ 

The question for decision .is whether on the facts above stated the 
defendants are entitled to the property in dispute 


The Judgment of the Court was delivered by— 


AGNEW, J.—Thefacts of this case are that the mortgagee of cer- 


“tain lands shortly before her death sent for the mortgagor’s represent- | 
ative’ and in her presence made over the mortgage-deed to one Mi 


“ On as trustee for ber (the mortgagee’s) minor grandchildren ‘and told 


delivered to her certain deeds consisting of (1) a’conveyance in fee of "~ 


the mortgagor's representative that if she wanted to redeém she must — 
pay them. Mi On accepted that trust. Part of the property was in 
the possession of a tenant, but it dces not appear that he knew of 
this transaction during the, mortgagee’s life. She died a few days | 
afteriit. The question referred is whether on these facts there was a 


‘good gift. The case appears to us to be completely covered by 


Duffield v. Hicks, 1 Dow and Clark 1, where the House of Lords held’ 
that the delivery of the mortgage-deeds of real estate constituted a 
valid. donatto mortis causdé. There the mortgagee in contemplation ~ 
of speedily approaching death and wishing to make a larger proviszon 
for his daughter than he had done by will, delivered or caused to be 


lands to secure 42,927 with the usual covenant for payment of ‘the 


_ money lent and a bond by way of collateral security, (2) an assign- 


ment of a mortgage debt of £30,000 and of a judgment for that sum’ 


covenant for the payment of the money. Lord Eldon said—~ =, 
- * Tf the delivery of a bond would, as it is admitted (notwithstanding any change 


_ gecoyered on a bond with the conveyance of the land and the usual’ ~— 


in the doctrine about profert), if the-delivery of a bond would give the debt in that 


bond, so as to secure to the donee of that bond the debt so given by the delivery.of 
the bond, the question is whether the person having got, by the delivery of that’ 
bond, a right to call upon the executor to make his title by suing or giving’ him 
authority to sue upon the bond, what are we to do with the other securities if they 
are not given up? But there is another question, to which an answer is to be 
given : what are we to do with respect to the other securities if they are delivered ? 
In the one case, the bond and mortgage are delivered ; in the other the judgment, 
which is to be considered on the same ground asa specially, is delivered. The - 
instrument containing the covenant to pay is delivered. They-are all delivered: in 
such a way that the donor could never have got the deeds back again. Then the 
question is, whet! er, regard being had to what is the-nature of a mortgage, contra- 
distinguishing it from an estate inland, do not those circumstances as effectually 
give.the property in the debt as if the dept was secured by a bond only ?” 
The opinion which 1 have formed is that this is a good donatio mortis causé 
raising by operation of law a trust, a trust which being raised by operation of law is 
‘not within the Statute of Frauds, but a trust which a Court of Enquiry will execute.” 


The Statute of Frauds is not applicable here and a trust of lands 
may be declared by parol. There was in this case a declaration of 
trust accepted by the trustee and accompanicd by the handing over of 


the title-deeds. That, according to the case we have referred to, is a 


valid donatio mortzs causd, which m ust be accompanied by adelivery, 
see Ward v. Turner, 1 Wh. and T. L. C.,, 1013; and we therefore hold | 
that there was a good gift and that the defendants are entitled to the 
property in dispute. ee 
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Before E. Hosking, Esq. 
NGA THA BYIT v. QUEEN EMPRESS. 
Transportation for life—Sentence, 


_ The Code of Criminal Procedure nowhere prcvides that for purposes other than 
the calculation of fractions of terms of imprisonment transportation for life shall be 
treated as transportation for 20 years only. A sentencing Court must regard a 
sentence of transportation for life as a-sentence of transportation for the whole of 
the remaining period of the convicted person’s natural life. : . 

Nca THA Byit has been convicted by the Additional Sessions Judge 
of Pegu and Irrawaddy, concurring with the assessors of having on 
the 14th January 1887 committed murder by causing the death of 
Maung Tun Thet, and has been sentenced to death under section 302, 
Indian Penal Code. : 

On the night of the 14th January 1887 Maung Tun Thet was taken 
out of his house and murdered by a gang of men. The motive for the 
murder appears to have been that Maung Tun Thet had received a 
reward from Government for killing a dacoit, Nga Ma Din, and giving 
up his gun. © . 

Two of the men concerned in this offence have been previously tried ; 

“one was hung and the other was sentenced to transportation for life. 

In 1889 an enquiry was made as to the part taken by accused in. this 
case ; but as the accused was convicted on the 13th July 1889 of having 
taken part.in another dacoity with murder and was sentenced to trans- 
portation for life, the enquiry into this case wds postponed. The ac- 
cused was last year brought from Madras, where he was undergoing 
his sentence of transportation, and was brought to trial. 

The evidence for the prosecution clearly proves that the accused 
took a leading part in committing the murder, and had he been put on 
trial as soon as was practicable, sentence of death would have been the 
proper sentence ; but considering that the accused might have been 
brought to trial about 3} years ago, and that this offence was actually 
made the subject of enquiry belore a Magistrate in 1889, I do not think 
that sentence of death should now be passed. 

J therefore commute the sentence of death to sentence of transporta- 
tion for life. : 

Section 397, Criminal Procedure Code, enacts that when a person 
already undergoing a sentence of transportation is sentenced to trans- 
portation, such transportation shal] commence at the expiration of the 
transportation to which he has been previously sentenced, 


I am of opinion that this section is not applicable where ‘an accused 
person has been previously sentenced to transportation for life. 


Section 59, Indian Penal Code, provides that in calculating fractions 
of terms ol punishment, transportation for life shall be reckoned as 
equivalent to transportation for 20 years; but it nowhere provides that 
for other purposes transportation for life is to be treated as transporta- 
tion for only 20 years. As a matter of fact, Government treats such a 
sentence as a sentence of transportation for a certain number of years, 
and therefore it might be possible for a person sentenced to transpor- 
tation for life to undergo a further sentence of transportation; but it 
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Criminal Appeal appears to me that the sentencing Court must regard a sentence of 





si preted transportation for life as a sentence of transportation for the whole of 
Fanuary the remaining period of the corivicted person’s natural life. 
28. Accordingly, I direct that the sentence now passed do take effect 
—_ _ from this date. 
— i Before E. Hosking, Esq. 
Nee 9 a : MAUNG MYAT MIN wv MAUNG' KYAN. 
9. yee : 
a Mr. Bagram—for Appellant. { Mr. P. C. Sen—for Respondent. 


1893. ; 
sind hc wortgage—Money ‘decree—Mortgage decree—Mortgagee’s lien—Res Judicata— 
ies Civil Procedure Code, s. 43, last pavagraph. 


A plaintiff who omits to obtain a mortgage decree and merely claims a money 
decree on a mortage bond cannot enforce his mortgage lien on the property after 
it has been sold to a third party. 

Ruling in Maung Po Thit v. Kutvan Chetty followed. Rulings in suits decided 
before the amendment of Civil Procedure Code, s. 43, by Act XII of 1879, and in 
suits in provinces where the Transfer of Property Act is in furce held to be inappli- 
cable. : . 

THE facts of this case are not in dispute. Maung Shwe E mort- 
gaged certain land to Nga’ Myat Min and subsequently sold the same 
land to Nga Kyan, who had notice of the mortgage. Nga Myat Min 
got a money decree onhis mortgage bond and attached part of the 
said land in execution. This suit was brought by Nga Kyan to éstab-., 
lish his right to the land attached, and the District Judge has decided 
in his favour, holding that Nga Myat Minis barred by the last para- 
graph of section 43 of the Civil Procedure Code from enforcing ‘his 
mortgage lien. The District Judge’s decision is in accordance with‘ 
Mr. Fulion’s judgment in Civil Second Appeal No. 19 of 1892, Maung 
Po Thit v. ines Chetty, published below. Ss a 

Mr. Bagram has cited 14, B.L.R., 408.3 1.L. R. 4, Bom. 57; 4, 
All. 257; and 7, Cal. 714. The first two are cases decided before the 
amendment of section 43 of Act X of 1877 by Act XII of 1879; 7 Cal. 
714 is not applicable as the Transfer of property Act is in force in 
Bengal and such a suit may be brought unker section 99. 

The Allahabad case is not in point, as there the mortgagor obtained 
a decree. ordering the sale of the mortgaged property. é 

This appeal is dismissed witn costs. 





———a 


Civil Second _ Before E. M. H. Fulton, Esq. *** 


Appeal - ‘ Pay 
se ad MAUNG PO THIT (Arretuanr), v. KUTRAN CHETTY (Resronpent). 
1892. ; oo 
Fuly Mr. P, C, Sen—for Appellant. | Mr, Heaton—for Respondent. 
aa Mortgage—Money decree—Enforcement of money decree agoinst mortgaged pro- 


perty sold to a third party—Morigagees lien—Res judicata—Civil Procedure 


Code ss. 135 43+ ; 

In provinces in which the Transfer of Propetty Act is not in force it is open toa 
plaintiff holding a money decree on a mortagage bond toattach the mortgaged pro- 
perty so long as it is in the judgment-debtor’s possession and his interest in it has 
not been alienated, but where the property has already been*sold to a third party. 
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not 2 party to the suit, he cannot enforce such decree against such property. As 
the obligation to pay the debt and the collateral security constitute but one cause 
of action, a plaintiff who, instead of suing to enforce his mortgage lien, merely 
claims a money decree, is precluded under section 43, Civil Procedure Code, from 
bringing a second suit on the same cause of action. 

THE facts of this case are as follow. 

The house in dispute was the property of Maung Mya Da, who 
mortgaged it for Rs. 400 to the plaintiff. Subsequently it was attach- 
ed on the 11th April 1891 by the Prome Municipality and broght to 
sale on the 19th May, when it was bought for Rs. too by the defen- 
dant, Maung Po Thit. On the goth April the plaintiff instituted a suit 
against Maung Mya Da obtained a money decree on the 2oth May. 
On the 22nd he attached the house in dispute, but on the application 
of Maung Po Thit the attachment wasremoved. He has now filed 
this suit, his prayer being that Maung Po Thit may be ordered to pay 
the amount of the decree (Rs. 443-12-0), or that the Court may declare 
that he is entitled to sell the said house to satisfy his claim. 

The defence is that as the plaintiff obtained merely a money decree 
it does not affect the mortgaged property; that at the auction the 


second defendant bought the house free of incumbernce; and _ that. 
according to Maung Myat Min v. Nga Pan and three others (1) he’ 


is entitled to own it. 


The Myodk rejected the claim, but the District Judge relying on the” 


decision reported in I. L. R., to Calcutta, p. 299, awarded it, 


On an issue being sent dow: the District Judge has found that as 
a fact Maung Po Thit was aware of the existence of the mortgage” 
when he bought the property. In this Court his Advocate has stated : 
that he does not. dispute the correctness of this finding. Maung Po: 


Thit in his evidence denied that he had any information of the mort- 


gage, but admitted that the house for which he had paid Rs. 100 was 


worth Rs. 400. . 

It seems to be quite clear that in provinces in which the Transfer of 
Property Act is not in force it is open toa plaintiff holding a money 
decree on a mortagage-bond to attach the mortaged property so long 
as it is in the judgment-debtor’s possession and his interest in it has 
not been alienated. But in the. present case, before the attachment 
took place, there had been a Court sale of Maung Mya Da’s interest 
in the house, which though not confirmed on the date of the attach- 
ment, gave the purchaser a right to obtain confirmation and a certifi- 
cate conveying to him the whole of Maung Mya Da’s interest as it 
stood on the date of the sale. Mr. Heaton has urged that on that date 
Maung Mya Da’s interest was subject to the plaintiff's mortgage, and 
that Maung Po Thit bought subject to that interest. This is quite 
true, but unfortunately the plaintiff having obtained only a money 
decree cannot enforce that decree against the property after, the sale 
to a third party who was not a party to the suit. , 

I think, therefore, the order removing the attachment was proper, 
and, as the plaintiff did not obtain a mortgage decree, he cannot en- 
force any claim against the property. When he got his attachment 





(1) Selected Judgements I, p. 311. 
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there was nothing capable of being attached, for, although Maung Mya 
Da’s interest was not finally extinguished till the certificate of sale was 
issued, that interest was subject to the right of the purchaser to obtain _ 


a certificate and was therefore- wholly valueless. i 
' The position of affairs now: seems to be as follows. ‘The. plaintiffis. . 
"still the holder.of a mortgage on the property in dispute, but is debar- 


red by section 43 of the Civil Procedure Code from enforcing it. 


_ That section is clear enough, and shows that the obligation to pay ae 


the debt and the collateral security constitute but one cause of. action. . 
As the plaintiff did not originally sue to enforce his. mortgage lien, 
and merely claimed 'a money decree, he is precluded from bringing a 


second suit on the same cause of action. 


This is plain from the section itself and in accordance with the - 
Tulings of the Allahabad High Court in Gumaniv. Ram Padarath 
Lal (1): The last clause of section 43 was added by Act XII of 1879 
and rulings ‘in suits instituted prior to the passing of this Act cannot 
be looked upon as authorities. A similar remark applies to rulings.in . 


cases subsequent to the Transfer of Property Act becoming law in... . 


provinces to which it applies, for section 99 of that Act expressly 
authorizes the institution of suits to enforce mortgage liens notwith- 
standing the provisions of section 43, Civil Procedure Code. 


Mr. Heaton urged that as Maung Po Thit had bought subject to the * i 
mortgage ‘lien that lien must still be in existence and must be capable. - 


of attachment, The continued existence of that lien need not be dis-. . 


puted, but there seems now no means of getting at it. 


There can be no attachment under the money decree against Maung x 


-Mya Da, who has now no interest in the property, and a fresh suit to 


enforce the mortgage lien is barred ‘by section 43. If it were urged . 
that the plaint in the’ plaintiff's suit against Maung Mya Da wasso_. 


vague that it might be construed as seeking enforcement of the mort- 


gage lien, the answer would be that the decree was clear and simply, 
gave a right to recover money from Maung Mya Da,‘and that conse- 
quently the reasoning in Maung Myat Miny.Nga Pan and three 
others would be applicable, and a second suit would be barred by 
section 13, Civil Procedure Code. 

Under these circumstances I am unable to uphold the decree of. the 
District Judge and must reject the claim.. The parties will pay their 
own costs throughout. 


Before E. H, Hosking, Esq. 
OBHAI CHARAN DE snp two oruzrs 7. RAM CHUNDER DE, | 
Mr. P. C. Sen—for Appellants. | Mr. VanSomeren—for Respondent. 


Sale in execution of money decree—Restitution or compensation on -reversal.of © 
-_ decree—Civil Procedure Code, s. 583—-Claim against purchaser.at Court sale 

“Civil Procedure Code; 3: 317-=Benami purchase Frandulent.purchase, 
Where a defendant A fails to pay money decreed and his lands are taken and 
sold inexecution of the decree and the sale is confirmed before the decree is reversed, 








“he is entitled. to recover compensation for what was taken’from him. But no claim 


(1) LL. R. IL, AIL, 838. 
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_ for compensation can be maintained against the purchaser B, unless A can prove 
that B was merely a nominal purchaser at the Court sale and that the transaction 
was fraudulent. A benami purchase is not necessarily fraudulent. 
On the r4th July 1888 first appellant, Obhai Charan De, sued the 
_respondent, Ram Chunder.De, for an account of a7%th share in the 
Nam Chaung grant in the Naaf township. He obtained a decree for 
Rs, 2,812-8-0 on the 22nd September 1888 for rents and profits due to 
him. On appeal the Commissioner of Arakan modified the decree 
awarding Obhai Charan De Rs. 1,875. On second appeal this Court 
dismissed the whole claim for mesne profits and declared that Obhai 
Charan De was entitled to +8ths of the property. While the second 
appeal was pending Obhai Charan De attached the 3‘,th share of re- 
spondent Ram Chunder De and had it sold for thé mesne profits award- 
ed him by the Court of the First Instance. The lands were purchased 
at the Court sale in the name of second appellant Purna Chundra De 
and were subsequently transferred to third appellant Omar Charan De. 
The sale to the second appellant was confirmed by the District Court. 
The appellant applied for restitution of .his lands under section 583, 
Civil Procedure Codé; but the application was dismissed and the order 
dismissing the application was confirmed by this Court, because the 


purchaser at the Court sale was not a party to the original suit, and. 
consequently section 583 was not applicable. Ram Chunder De then ” 


brought this suit against the three appellants for restitution of the lands 


sold and for mesne profits, or in the alternative to recover Rs. 7,000~ 


_ from first appellant. Ram Chunder De alleged that the purchase of 


second appellant at the Court sale was denumd for first appellant, and 


that the transfer to third appellant was fictitious. 


The Listrict Judge held that the suit was substantially to set aside: 
the Court sale, and not having been instituted Within a year from the . 
date of the sale, was barred under Article 12 of the second schedule of ° 


the Limitation Act. 

On appeal the.Commissioner held that the suit was for restitution 
and that Article 120 and not Article 12 is applicable, and reversing the 
decree of the District Judge he remanded the case for trial on the 

. merits. 

If this were a suit to set aside the sale, then following the decisions 
of the Calcutta and Allahabad High Courts, reported in J. L. R., 11 
Cal., 287, and I. L. R., 5 All., 573, respectively, it world be necessary 
to hold that the claim is time barred. This suit is not brought to have 


the sale set aside. Admitting or assuming the sale. to be valid itis. 


argued for respondent that the decree having been reversed, he is 
entitled to recover the lands from the original judgment-creditor as 
compensation. . 

It has been ruled by the @rivy Council that when a decree has been 
reversed a suit will lie to recover money which has been recovered 


under the decree before it was reversed.(1) Mr. Sen (for appellants) 


contends that if the decree had awarded possession of the lands to first 
appellant, respondent might after reversal of the decree recover posses- 
sion; but that as in the present instance the decree did not give the 


lands, but awarded money, and respondent, through his own default in 








(7) 10 Moo, I. A., 206, 
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failing to pay the:money, gave occasion for the sale, hé cannot now sue 
for the restoration of lands: which were not awarded by the decree. 
Mr. Sen, would limit a suit for restituticn to a suit for restoration of | 


_ the money or property awarded by the decree which has pre reversed. 


The Privy Counéil no doubt in the case above referred to spea‘ of the re- 
fund of the money which has been recovered. ‘Their Lordships, how- 


_ ever, did not mean that the actual money recovered should be refunded, 


but that the.same amount‘of money should be given as compensation. 
for the money which. had been recovered. T he Privy Council case is 


_ therefore an authority for holding that a judgment-debtor is entitled to 


recover compensation for what was taken from him in execution of a de- 
cree which has beeu subsequen‘ly reversed. 

In the?present case as respondent failed to pay the money decreed, 
his lands were'taken and sold. The sale may be assumed to be valid, 
and the right title, and interest of respondent in the property sold were 


‘thus. transferred. to. the purchaser ; but the decree having been reversed 


and the respondent being now entitled to compensation, the restoration 
of the lands is the fairest compensation. This compensation, however, 


can. only be awarded if the lands were purchased by the judgment- 


_ereditor. . It. would certainly be inequitable to allow ‘him to retain the 


lands and.thus benefit by having executed an erroneous decree. 
If the lands: were purchased at the Court sale by second appellant for 


_ himself, then as the sale was confirmed before the decree was reversed; 


the second appellant acquired a goo!] title to the property sold, and no 


claim for compensation can be maintained against him. In order that id 


‘respondent may succeed in recovering the lands he must prove that the — 


Civil Miscella- 
neous Application 
No. 16 of 
1893. 
February 
aoth, 


— 


second appellant was merely a nominal purchaser at the Court sale, and 


that the transaction was fraudulent. Unless fraud be proved, section 


317, Civil Procedure Code, would be a bar to the suit. 

_ The Commissioner of Arakan says in his judgment that he under- 
stands dexami to mean fraudulent, A denamd? transaction isnot neces- 
sarily fraudulent. But as a judgment-creditor may not purchase at a 
Court sale held in’ execution of his decree without obtaining the Court's . 


“permission, his purchasing in the name of another pevson without such 


permission would be fraudulent. If the lands cannot be restored to re- 
spondent, hé will be entitled to recover pecuniary compensation from 
the first appellant. 


The appeal is dismissed with costs. 


Before E. Hosking, Esq. 


In the matter of Mr. J. Daniell, Advocate, praying for leave to appear on behalf 
of the defendant in the case of V. 47. S. Chellappa Chetty v. Umroo Singh, 


Messrs. VanSomeren.and Bagioyes Mr. Vertennes.—for V. M, S. 
for J. Daniell. Chellappa Chetty. 


Pleader and client—Appearance for opposite party —Confidential communication 
—Prejudice of former client—Affidauit of former client. - 


A pleader after his dismissal without misconduct on his part, or after the close 


of the business, is at liberty to take sides against his former employer, provided 
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always that he has no secrets to carry with him that can be used to his former 


client’s prejudice. er, 
A strong case must be made out as a ground for an order restraining a pleader 


from acting in any particular case, but an affidavit of a person who says he made - 


confidential communication pertinent to the now pending suit without requiring him 
to go into details will be generally sufficient. 

THE orders passed by the District Judge of Bassein in the case are 
set forth below :— 
* A preliminary objection is raised to Mr. Daniell’s engagement by 
the defendant to appear for him on the ground that in a suit on the 
same subject and between the same parties, which. was withdrawn by 


’ Civil Miscellai 
neous Application 
No, 10 of 
' 1893. 
Frbyuary 
20th, 


— 


' leave on the 20th November 1891, Mr. Daniell appeared for the plain- . 


tiffs. On the analogy of section 13, Legal Practitioners Act, I am of 
opinion that although the proceedings in the former case were cut. off 
at an early stage, it would be inadvisable to allow Mr. Daniell to 
appear for the opposite side in the present case. 
There is, however, a paucity of Advocates in Bassein properly qua- 
lified to conduct a suit of this kind, and before passing. final orders 
1 am willing to adjourn the case till znd February in order to admit 
of a reference being made on the point if Mr. Daniell or his client 


1892, 
December 
Qu 


choose to do so. The question of the costs of this adjournment may: . 


remain in abeyance. 


The following orders were passed by the Judicial Commissioner on -- 


the application :— 
The rule by which the District Judge should be guided in dispos- 


ing of this matter is that laid cown by West, J., as Judge of the Sadar. 


Court in Sind in Aegina v. Bezonji Nowrojt, reported in I. L. R., 12 
Bom., gt. West, J., after considering the principles applicable and 
the rulings of the English Courts, said: “The general result is that a 


-Solicitor, and therefore a pleader, after his dismissal without miscon- | 


duct on his part, or after the close of the business, is at liberty to 
' take sides against his former employer, provided always, that he has 

no secrets to carry with him that can beused to his former client’s 

prejudice. 

' The Court will require a strong case to be made out as a ground 
. for an order restraining a Pleader from acting in any particular case; 


but from the nature of the-thing it will, in general, be satisfied with. ° 


an affidavit of a person who says he made confidential communication 
pertinent to the now pending suit, without requiring him to go into 
details, the statement of which would be a disclosure of the very 
matters which it is his purpose to keep concealed. The mere ap- 
pearing in Court on successive occasions to support opposite views, 
however much it may weaken a Pleader’s advocacy, is not a breach 
_ Of any rules that a Court could enforce. It is a question for the 
Advocate’s own delicacy and self-respect, and with these the Court 
has nothing to do.” (P. 95.) - 
' If the plaintiff in the present case puts in an affidavit of the nature 
‘stated by Mr. Justice’ West, the District Judge ‘should not allow Mr. 
Daniell to appear for the defendant. Each party to bear his own 
' costs in this Court. ear ee. “ 
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“Criminal Revision Before E. Hosking, Esq. 


i sd me ASHU SHOK v QUEEN-EMPRESS,. | 
iF bay '” Proceedings in contempt cases—Procedure—Furisdiction—Criminal Procedure - 


Code, ss, 480 and 487. 


“A ‘Magistrate who. does not promptly and duly follow the procedure prescribed 
by section 480 of the Criminal Procedure Code in the trial of any offence specified 
“therein is barred by section 487 from himself trying such offence. : 
"THE facts of this case, as stated’ by the Subdivisional Magistrate of | 
' Prome in his judgment, are as follows: While the Magistrate was 
“engaged in Court on the gth December 1892 writing a judgment in a 
criminal:case one Ashu came up on to the bench and threw downa | 
piece of paper. The Magistrate orderéd Ashu to wait outside the: 
Court, but instead of doing so he went away. The Magistrate then 
issued a summons for his appearance next day to answer a charge 
under section. 228, Indian Penal Code, and on the 10th December 
* convicted Ashu of an offence under that section and fined him Rs. 20.. 
The Magistrate acted without jurisdiction. He could only himself - 
_try the accused by following the procedure laid down in section. 480," 
Criminal Procedure Code. Under that section the Court may detain 
the offender in custody, and at any time before the rising.of the. Court 
on the same day may take cognizance of the offence.and fine the. 
offender. The. Magistrate not having followed the procedure pre- 
scribed by section 480 was barred by section 487, Criminal Proce- . 
dure Code, from himself. trying the offender. Aig Meng” 
. The conviction and. sentence are set aside, and it is ordered that _ 
the fine be refunded. Pie 


Criminal Before E. Hosking, Fsq. 
Miscellaneous Ne re : 
No. 4 of QUEEN-EMPRESS v. NGA AUNG BYU anp NGA THE DUN AUNG. 
1893. M itintee ovder as to disposal of property—Burma Forest Act,s 55—Criminal 
Hate ieey = pas a Sl 517. bes : 2 





On general principies, when there has been an enquiry or trial, and the accused 
has been discharged or acquitted by a Criminal Ccurt, that Court is bound’to 
restore the property in dispute into thé pussession cf the person from whom it was 
taken, in the absence of any ‘express provision of the law as to the dispcsal of the 
property." The Surma Forest Act contains no provision as to the disposal of 
timbér, &c., which have been seized and in respect of-which no offence is proved te 
have been committed. Section 55 of that Act is more limited in its application than 
section 517 of the Criminal Procedure Code. Aye 

An order can only be passed under section 517, Criminal Procedure 

* Code, onthe conclusion of an enquiry or trial, as to the disposal of. 
property regarding which any offence appears to have been commtt- 
ted, or which has been used for the commission of any offence. 

~——"he- application -of -section-55.-of-the..Burma—Forest.. Act, XIX of 
1881, ‘is stili more limited. This section only authorizes the disposal 
of “any timber or forest produce in respect of which a forest offence © 
has been committea.” ‘The Forest Act contains no provision as to 
the disposal of timber, &c., which have been seized, and in respect of 
which no offence is proved to have been committed, but in such cases 
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I am of opinion that the property should be restores to the possession ° Criminal 
of the person in whose fossession it was seized. The Bombay High  AMiscellaneous 
Court, in re Annapurna Bai, \.L.R., 1 Bom., 630, say that on general Wo 4 of 


principles, when there has keen an enquiry or trial, and the accused Resiey 
has been discharged or acquitted by a Criminal Court, that Court ond. 
is bound to restore the property in dispute into the possession of —_— 
the person from whom it was taken in the absence of any express 
provision of the law as tothe disposal of the property. See also 
5 W..R. C. R55. In the present case the order of the district 
Magistrate directing that the boat should be restored to the posses- 
sion of the’ person who had béen prosecuted, though it could not be 
passed under section 55 of the Forest Act, was a proper order. Such 
_an order is, of course, merely a provisional order, pending the order of 
a competent Civil Court 
Before E. Hosking, Esq. Crtatual Revisit 
QUEEN-EMPRESS ». NGA THA DWE. peed 
Deposition of wrtness—vrecor ding of deposition—Proof of contents of deposition— March 
Prosecution for false evidence. si ath. 


Before a deposition is closed a witness should be given an opportunity of- ex 
plaining and correcting any contradictions which it may contain, and thestatement 
which the witness finally declares to be the true one, and that statement only, must 
be taken to be the statement which the witness intended to make. 


When it is intended to prosecute a person for giving false evidence, he should b€ 
carefully examined as to the point on which-he is supposed to be speaking falsely, 
and the questions and answers should be recorded. : 


Although the contents of a deposition may be proved by acertified copy thereof 
it is proper at a trial for intentionally giving false evidence to produce and record 
at the trial the original deposition, : 

THE accused has been convicted of intentionally giving false evi" 
dence in a trial before the Sessions Judge of Tenasserim, by making 
in the same deposition two contradictory statements: one that he saw 
a knife in the hands of the person who was being tried, and the other 
‘that he never at any time saw a knife in his hands, and he has been 
sentenced to six months’ rigorous imprisonment under section 193, 
Indian Penal Code. 


It has been ruled by the Bombay High Coure{1) that before a de- 
position is closed,” a witness should be given an opportunity of ex- 
plaining and correcting any contradictions which it may contain, ahd 
the statement which the witness finally deelares to be the true one, 
and that statement only, must be taken to be the statement which the 
witness intended to make. 


This is manifestly a fair and just rule, and one which is especially 
needful when dealing with statements made in the witness box by 
ignorant witnesses. Such witnesses are apt te speak of things of 
wiich they have heard as if they had themselves teen eye-witnesses. 

‘Many a truthful witness might first say he saw a knife in some per- 





(1) Bom. BL C. Crim. Ry Rreg Balkrishna, dated 17th August 1871, 
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———_—— 


«++ Bortet,, son's hand, and ..fterwards say that though he at first thought it was 
eee a knife, he believes he was mistaken and that he did not see a knife. 


183: 10 Queen v. Normal, 12.W. R, 69, Norman, J., said— 
March “ To over look the difference between the making of contradictory statements by 
a8 the a witness under examination and the giving of intentional false evidence is to shut 
aes one’s eyes to the infirmities of human memory, to fail to understand hew slow are 
the intellects and how imperfect the powers of expression of uneducated 
peasants, 


The original deposition recorded at the Sessions trial was not put 
in evidence against the accused on his trial before the District Magis- 
trate. Although the contents of such a deposition mav be proved by 
a certified copy, it is proper at a trial for intentionally giving false 
evidence to produce and record at the trial the original deposition. 

When the deposition has not been recorded in the language in 
which it was given, as is here the case, it is the more difficult to prove 
the actual words used by the accused person. When. it is intended 
to prosecute a person for giving false evidence, he should be carefully 
examined as to the point on which he is supposed to be speaking . 
falsely, and the questions and answers should be recorded. 

The conviction and sentence are reversed, and it is ordered that 
the accused Le acquitted and set at liberty, 





Criminal Appeal Before E. Hosking, Esq. 
‘No. 31 of MAUNG WUN 7 QUEEN-EMPRESS. 
1893. The Government Advocate—for the Crown. 
March : ‘ - ig ene hen eepeon 
Sth. Confession to a ywathugyi—Evidence Act, s. 25—Irrelevant evidence—“ Police 
eae’ : : officer” — Construction of the term, ; ; 


A confession made to a ywathugyz should not be admitted in evidence. The 
ywatiugyt is the head o! the rural police and has Folice duties to perform, and is to 
all intents and purposes a police ofticer though he may not be so designated. The 
material point is not whether he is called a police officer, but whether he discharges 
the duties of a prlice cficer. In construing section 25 of the Evidence Act, the 
term “ police officer ” is nut to be read in a technical sense, but in its more compres 
hensive and popular meaning. 

THERE has not been a satisfactory trial in this case. As Mi Shan 
Ma was the only witness who professed to have seen the murder, and 
as she was hers:If charged by accused Maung Wun with having com- 
‘mitted the murder, it was essential tnat she should be thoroughly 
examined. befure the Sessions Court.: Suspicion arises that both Mi 
Shan Ma and her brother: Maung So were avoiting-appearing in the 
Sessions Court. Tre Sessions Judge should have postponed the trial 
in order to procure the attendance of these witnesses. The process- 
server could not prove the death of Mi Kwe Ma. Other evidence on 
the point was necessary before admitting her deposition. 

I am of opinion that the confession said to have been made .0o the 
ywathugyi should not have been admitted in evidence. The Ses- 
sions Judge says that the ywathugy? is not,a police officer. within the 
meaning of the Evidence Act and of the Code of Criminal Procedure. 

. The ywathugy? is the head of the rural police, and has police duties 
- to perform. He is to all intents and purpdses a police officer, 





" (2) Overruled by, Crown a. Ngo Po Hlaing, 1 L.B.Ri,65. 
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though he may not be so designated. The material point is not 
whether ‘he is called a police officer, but whether he discharges the 
duties of a police officer. The spitit of tte Jaw, and not merely the 
letter of the law, is to be considered. In Reg. v. Hurribole Chunder 
Ghose, 1. L. R.. 1 Cal., 207, Garth, C. J., observed that in construing 
section 25 of the Evidence Act, “the term ‘police officer’ is not to 
“be read in a technical sense, but in its more comprehensive and 
*“ nopular meaning.” 
The Sessions Judge has not noticed in his judgment that all the 
“ witnesses as to the arrest of the accused are related to Mi Shan Ma. 
He has only noted that deceased Mi Kwe Ma is her mother. Nga Ti 
’ appears to be Mi Shan Ma’s uncle by marriage. Maung So is her 
‘brother. Mi Mé Shan and Mi Mé Ma are her aunts. 

The deceased was killed when he was lying down with two sheets 
over his head. The sheets were cut through by the same blow which 
cut open the left side of his head and killed him. 

Mi Shan Ma says that deceased was asleep when he was killed. 
Nga Ti on the other hand says that he heard deceased and accused 

.. talking to one another. The Sessions Judge accounts for his apparent 


discrepancy on the supposition that Mi Shan Ma woke after the 


‘conversation was over, and seeing her husband lying down covered up 
thought he was asleep. Mi Shan Ma, however, according to her 


account, seems to have been awakened by hearing accused call for his » 


-" Kyaung saya, and Nga Ti says that the conversation began by accused 
calling out Kyaung saya! Kyaung sava! Vf Mi Shan Ma heard 


accused call out Kyaung saya, she must have heard the rest of the. 
conversation. It is very strage that Nga Ti who says he was six bam- - 
boos’ length from decease’s shed, should have overheard what deceased’ 
said when apparently his head was under two sheets. Mi Shan Ma:.. 


says that she called out and caught hold of accused round the body 

‘before he struck deceased, Her cries would have aroused her husband, 
and her holding accused would have interfered with his taking aim at 
Shwe Hla’s head. The wound, however, appears to have been given 
by a carefully aimed blow. 

It would appear from the evidence of Mi Kwe Ma, the deceased 
mother of..Mi Shan Ma, that accusedwent to see her before com- 
mitting the murder, in order that she might see that he had a da in 
his hand, 


Maung Aung Pyo, a witness for the accused, .says he saw accused 


on his way to deceased’s shed, and that accused had no da. Itisclear 
that either accused or Mi Shan Ma killed Shwe Hla, and has falsely 
charged the other with sole responsibility for the murder. 
Accused “had divorced Mi Shan Ma about six months before the. 
murder and had married another wife, while Mi Shan Ma had married 
- Shwe Hla as his second wife. Nga Ti deposed that when he and 
Maung So arrested accused, he said that he had killed Shwe Hla 
because he ill-treated his son. In both depositions Nga Ti made this 
statement at the close of his examination in chief, as if he had been 


reminded of something he had said. Maung So made no mention of : 


this statement, by accused. There is. no evidence that deceased had: 


Criminal Appeat , 
Neo.-31 of | 


Criminal Appeat 
No 31 of 
1893. 
March 
Sth. 


Ge} z Second 
ea 
Ni sae of 
1893+ 
March 
rath, - 


Cel 


24 PRINTED JUDGMENTS, COURT OF THE JUDICIAL [MAR. 


ill-treated accused’s son. There is evidence for accused that Mi Shan 
Ma was not happy with Shwe Hla and did not like being the lesser 
wife, and that she wished to return to her first husband. It was easier 
for Mi Shan Ma to kill her sleeping husband than it was for accused to 
kill him when he was awake and when Mi Shan Ma-was protecting 
him. A very material point is whether accused was arrested with a da 
in his hands. Nga Ti stated that he took the da out of accused’s 
hands, while other witnesses said that accused threw down the da. 


The relatives of Mi Shan Ma would naturally accept her version of 
the story and assist in shielding her. It may be that neither Mi Shan - 
Ma nor accused has given a true account of what occurred, but it is not 
for accused to prove how Shwe Hla was murdered. It is for the 
prosecution to prove beyond reasonable doubt that the murder was 
committed by accused. 


The assessors did not believe the evidence for the prosecution, and - 
the learned Assistant Government Advocate has not been able to 
support the conviction with confidence. 


I am of opinion that it would be unsafe to convict upon this evidence 
and I therefore reverse the conviction and sentence, and direct that the 
accused be acquitted and set at liberty. 


Before E. Hosking, Esq. 
MAUNG SHWE BYI v. MAUNG KYAW CHO. 
Mr. Connell—for Appellant. . | Mr. Read—for Respondent, 


“ 


_ Title to land in possession by prescription—Status of land-holder—Patta grant 


—~Suit for recovery of possession of land granted under patta—Reference to 
‘Revenue Authorities—Burma Land and Revenue Act, ss. 7 and 14. 


- Section 7 of the Land and Revenue Act allows a person in possession of land to 


- acquire: a title against Government by prescription, and the grant of a patta by 


Government will not put the grantee in a better position than that of the grantor. 
The grantee will take the patta subject to the rights of any person in possession, 
and the claim of the grantee to the land will be liable, to be defeated if he does not 
get possession before any one else has acquired the'status of landholder. 


In a suit to recover possession of certain land alleged to have been granted under 
4 patta to plaintiff, where the defendant contends that at the time.of iristitution of 
such suit he, the defendant, had acquired the status of landholder in respect to such 
land, the point should be referred to the Revenue Authorities for decision under 
section 17 of the Land and Revenue Act. : ' 

THIS suit was instituted by Maung Kyaw Cho to recover possession 
of certain land elleged to have been granted to him by the Deputy 
Commissioner of Tharrawaddy under a patia on the 20th May 1887. - 
Defendant Maung. Shwe. Byi_ replied ater .adia. that--he.-had--been-- 
cultivating and paying revenue on the land in dispute for 13 years. 

The two Lower Courts found that the land claimed is included in 
plaintiff's pattz, and therefore they awarded the Jand.to him. The - 
Lower Courts have not considered defendant’s contention that at the 


. date of the institution of this suit he had acquired the status of a 
. hand-helder. This is a point which should have been referred to the 
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Revenue Authorities for decision under section 17 of the Land and 
Revenue Act, 1876. 

It is admitted by defendant that he had not attained the status of a 
landholder when the patéa was granted to plaintiff in 1887 ; but th2 
-grant of the fatta, unless accompanied by possession, would not 
prevent defendant acquiring a title by continuing in possession and 
paying revenue. Section 7 of the Land and Revenue Act allows a 
“person in possession of land to acquire a title against Government by 
_ prescription, and the grant of the patta by Government will not put 
the grantee in a better position than that of the grantor. The grantee 
will take the pztta, subject to the rights of any person in possession, 
and the claim of the grantee to the land will be liable to be defeated 
if he does not get possessiom before any one else has acquired the 
status of land holder. The case will now be referred to the Deputy 


Commissioner of Tharrawaddy, as a revenue officer, that he may - 


decide under section 17 of the Land and Revenue Act, whether on the 
date of the institution of this suit, defendant had acquired the status of 
landholder in respect of the land claimed by plaintiff or in respect of 
any part of the said land. 


The decision of the Deputy Commissioner! to be reported to this. 


Court with as little delay as possible. 


Before E. Hosking, Esq.. 
MAUNG SAN THU vw. MA WA NU, 
Mr. Palit for Respondent. 


Sutt for possession of house-site—Reference to Revenue Authorities—Lower Burm 
Villages Act, s. 6, cl. r—Burma Land and Revenue Act, s. 4. 


An occupant of land is not debarred by section 6, Clause x of the Lower Burm: 
Villages Act-from suing for’ possession of land from which he has been wrongfully 
ousted by an order of a village headman. 

A Civil Court has no authority to refer to a‘Revenue Court the question whether 
a house-site was unoccupied when allotted to any one by a headman. Section 4 of 
the Burma Land and Revenue Act specially excludes land appropriated to the 
dwelling places of any town or village from the operation of Part II of the Act. 

THIS suit was instituted by Ma Wa Nu to recover possession of a 
house-site. Plaintiff alleged that it had belonged: to her father who 
died in 1253 B.E., and that in 1254 defendant had built a house on the 
said site notwithstanding her opposition. .— - 

Defendant Maung San Thu replied that the land in question had 
been allotted to him by the village thugyi and by the tackthugye’ that 
he might build a house. : : 

The Myodk found that the house-site claimed belongs to plaintiff 
and he awarded herclaim, “© —~ 

The District Judge held that the question whether the ground was 
unoccupied or not at the time of allotment to defendant was a ques- 
tion for the Revenue Authorities to decide. He referred the point to 
the Revenue Court for decision, and the Revenue Court having found 
that the ground claimed belongs to plaintiff, the District Judge con- 
firmed the decree of the Lower Court, ie ae 

4 


Ciotl Second 
Apoeat 
No. 11, 

18935 
March 
qth. 


moe 


a 1 Say ad 
ppea 
No. £45 
1893. 
March’ 
agths 


meyer 


. Civil Second | 


Appeal 
No. 14, 
1893." 


» March ».. 


agth. 


— 


Cie Second 
ea 
we mi 
1892, 
1893. 
March 
27th. 


' 26 °° PRINTED JUDGMENTS, COURT OF THE JUDICIAL. [APRIL 





-. The District: Judge has now allowed an appeal on two grounds: 
one, that ‘the land in question was made over to San Thu by the . 


Ywathugyi, and the other, that it is doubtful whether the Civil Court 
“had a right to refer the case toa Revenue Court. 


‘Under section 6.[7] (j) of the Lower Burma Villages Act, 1889, the — 
headman of a village is empowered to allot unoccupied land within 
‘the village for cultivation or house building up to such limit. and on 
such condition as the Deputy Commissioner may direct... 9. > * 

Section 20 (3) of the same Act enacts that save as provided by this. . 
section an order m ade under'this Act shall be final and. shall not “be 
liable to be contested by suit or otherwise. a in ge ne 

Section 6 {1) only empowers a headman to dispose of unoccupied . 
land. -If he disposes of occupied land, his act is ultva uvires.. Conse- 
quently. these sections do not debar an occupant of land from suing 
for. possession of land from which he has been ousted by .an order. of 
a village headman. ' ee ee. 

The Civil Court has no authority to refer to a Revenue Court the 
question whether a house-site was unoccupied when allotted to any 


one by a headman. The District Judge does not state under what we 


Act or section he made the reference. Section 4 of the Land and. 
Revenue Act, 1876, provides that nothing contained in.Part II of that 
Act shall-apply to land appropriated to the dwelling places of any . 

town or village. The decree of the District Judge is reversed, and he - 


is directed to rehear the appeal and to pass a fresh decree. . Costs to 


follow final decision. 


Before E Hosking, Esq. 
EBRAHIM v. ARASI awp ANDARAY, 
Mr. P. C. Sen—for Appellant. [° Mr. Lentaigne—for Respondents. 


Pre-emption —Successtun and inheritance—Buddhist Law—Karen Christians— 
Indian Succession Act, s. 332. 


The right of pre-emption among Buddhists is an incident of the law of succes- 
sion and inheritance, and cannot be separated from it. : . 

Karen Christian converts in matters of inheritance and succession are governs 
ed not by the Buddhist law but by the Indian Succession Act, 1865,—Karen 
Christians riot*‘having Leen exempted under section 332 from the operation of that 
Act. . adie: re 

THis action was instituted by Arasi and Andaray to recover posses- 
sion of certain land described in the plaint: two-thirds without any 
payment and one-third on payment of Rs. 126-10-8. — 

Plaintiffs alleged that the said land belonged to them and° their 


‘brother defendant Danai, and. was sold without their consent. by 


Danai and their mother, defendant Mi Ni, to defendant Ebrahim for » 
*. Defendant Ebrahim replied that plamtifis consented to the sale. 

_ The Myodk awarded plaintiffs two-thirds of the land claimed with- 
out any payment, and one-third on payment of Rs. 380. From the 


judgment he appears also to have awarded Ebrahim Rs. 253-5-4 from 


Mi Ni, and he ordered each party to bear their own costs, 
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Ebrahim, alone appealed to the District Judge, making the two 
plaintiffs respondents. ‘ 

The District Judge, apparently overlooking who was the appel- 
lant, modified the decree of the Myodk in favour of plaintiffs, allowing 
them to redeem the remaining one-third share of the land on pay- 
ment of Rs. 126-10-8 ; and he ordered Ebrahim to bear two-thirds of 
the costs. 


* Ebrahim appeal to this Court. * Plaintiffs were not parties to the sale 


to defendant (Ebrahim) and therefore their own shares of the land in» 


dispute did not pass to Ebrahim. The District Judge was evidently 
wrong in modifying the decree of the Myodk in favour of plaintiffs who 
had not appealed. The question remains whether plaintiffs have any 
right of redeeming the third share sold by their brother Danai. They 
base their claim upon Buddhist law, which gives the right of pre-emp- 
tion to co-heirs. The plaintiffs are Karen Uhristians, having been con- 
verted 20 years ago, and they are therefore no longer under Buddhist 
law, but in matters of succession and inheritance are governed by the 
Indian Succession Act, 1865,—-Karen Christians not having been exemp- 


‘ted under section: 332 from the operation of the Act. ' ee 
The right of pre-emption among Buddhists is an incident of the law 


of succession and inheritance, and cannot be separated from it, ihe 


decrees of the Lower Courts must be modified by dismissing plaintiffs’ 


claim to recover possession of Dani’s one-third share of the land 
claimed. Each party to bear their own costs throughout. . ~ 





Before E. Hosking, Esq. 
MAUNG TUN v. MAUNG PAW U. 


Messrs. Fox and Fagan—for Appellant, 1 Mr. 7. C. Sen—for Respondent. 


Registration—Defect.in procedure Validity of registration—Registration Act, ss. 
49, 87. 

Where a sub-registrar accepts for registration a document and registers the 
same without the appearance and admission of one of the executing parties but 
upon evidence called fcr by him, Aeld that the irregularity or detects was merely 
one of procedure, and as such did not render the registration n all and void, 

THIS action was instituted by Maung Tun to redeem certain land 
from Maung Paw U on payment of Rs. 1,000,in accordance with the 
terms of a written agreement dated the. 4th May 892. 

Defendant replied, zxter aiza, that the document sued upon is in- 
admissible in evidence. 

The document in question was first presented for registration by 
Maung Tun to the Sub-Registrar of Pegu, who returned the document 
as it related to lands situate in the sub-district of the Sub-Registrar of 
Kawa. : : 

The Sub-Registrar before returning the document wrote upon the 
face of it the words “registration retused.” ‘he document was ther 


presented’ by Maung Tun to the Sub-Registrar of Kawa, who had a 
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summons issued for service upon Maung Paw U. Maung Paw U failed 


to appear before the Sub-Registrar, and he, after taking evidence as to 


the execution of the document by Maung Paw U, registered it, . 


. Both the Lower Courts held that the document had not been duly 
_ registered, and rejecting it as inadmissible, dismissed the suit. ' ‘ihe 


Myodk held that.as Maung Paw U did not appear before the Sub- 


_. Registrar, he had no authority to register the document, unless the 


Registrar ordered him to register it. ‘lhe Deputy Commissioner was 
of opinion that as the Sub-Registrar of Pegu had written the words 
“registration refused’? upon the document, the last paragraph of sec- 
tion. 71 of the Registration Act prevented its being registered until the 


order refusing registration had. been set aside by the Registrar. 


The reason given by the Deputy Commissioner for rejecting the 
document is evidently erroneous. The Sub-Registrar of Fegu, while 


. Tightly refusing registration, made a mistake in applying section 71 to_ 


his order. Lhe second paragraph of that section expressly excepts a 
document of which registration is refused on the ground. that the pro- 
perty to which it relates is not situate within the Sub-Registrars’ sub- - 
district. ‘lhe last paragraph upon which the Veputy Commissioner 
bases. his decision applies only to documents endorsed in accordance 
witb the provisions ot the section, and has no application to a docu-: 
ment endorsed .in direct contravention of those provisions. . ln the 
present case there was strictly speaking no endorsement, as the words 
“registration retused ” were written on. the face of the instrument. 
As maung Paw U did not appear before the Sub-Kegistrar of Kawa, 
he should not have registered tne document without an order from 
the Registrar. According to this Court's translation of the entry on: 
the document in question, Maung Paw y was actually served with a 
summons and disobeyed the summons, but tue Myook appears from 
his judgment to have understood that Maung Paw U was not served 
and the summons was returned unserved. It has been ruled by the 
bombay High Court that when a summons has been served upon an 
executing party and he fails to appear, his non-appearance is equiva- 
lent to a denial of execution, and the Sub-Registrar is bound to refuse . 
registratian(!). . The question, whether the document sued upon can be 
regarded as dul," registered, would present much dithculty if it had 
not been fully considered, though not decided, by the Privy Council, 
in two cases which have been cited by Mr. Fox. . In delivering judg- 
ment in the first case, San Murnun Lall Panday v. Sah Koondun 
Lall, B.L.R., XV, 234, >it Barnes Peacoc« said: “ There can be no 
doubt that tke registering othcer acted in contravention of section 36 
{section 34 of the present Act) in registering the deed. without the 
yendors having appeared before him j; but itis not necessary for their 
Loraships ‘to determine whether the registration was a nullity, or 
whether the error was one of which a stranger to deed could také 
advantage. {t may, however, be observed that there are no words in 
section 36 declaring that the registration of a deed shall be null and 





~" (i) EL, R. ix Bom, p, 69%. - 
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void if made without the appearance of the persons who executed it, 
and it is very doubtful whether the words of that section are not 
merely directory to the registering officer for the benefit of the par- 
_ ties to the deed, and whether his acting without the appearance of 
the parties and upon evidence, instead of the admission of the parties 
of the execution of the deed, was more than a defect in procedure 
within the meaning of section 88 (now section 87;. Again, it is not 
_ clear that the words ‘ unless it shall have been registered in accordance 
with this Act’ in section 49 are not, especially as regards strangers 
to the deed, confined to the procedure in ‘admitting to registration’ 
without referring to any matter of procedure prior to registration, or 
to. the provisions of section 1g, 2i, or 36 of the Act, or other 
provisions of a similar nature. In considering the effect to be given 
_to section 4y, that section must be read in conjunction with sec- 
tion 88 (now section 87), and with the words of the heading of Part 
_&, ‘of the effects of registration and non-registration.’ Now, 
considering that the registration of all conveyances of immoveable 
property ot the value of Ks. too or upwards is by the Act rendered 
compulsory, and that proper legal advice is not generally accessible 
to persons making conveyances of land of small value, it is scarcely 
reasonable to suppose that it was the intention of the legislature that 
every registration of a deed should be null and void by reason of a 
non-compliance with the provisions of sections 19, 21, or 36, or other 


.similar provisions. it is rather to be inferred that the legislature in-,, 


tended that such errors or defects should be classed under the general 
words ‘ defect in procedure’ in section 8% of the Act, so that innocent 
and ignorant persons should not be deprived of their property through 
any error or inadvertance of a public officer on whom they would 
naturally place reliance. If the registration officer refuses to register, 
the mistake may be rectified upon appeal under section 83 (now section 
72), or upon petition under section 84 (now section 73), as the case 
may be; but if he registers where he ought not to register, innocent 
persons may be misled, and may not discover, until it is too late to 
rectify it, the error by which if the registration is in consequence of it 
to be treated as a nullity, they may be deprived of their just rights.” 


In the second case, Muhammad Ewaz v. Birj Lall, 1. L.R., 1 Alb 
473, Sic Montague E, Smith referred with approval to these observa- 
tions, and before doing so, said: “ fhis point will, of course, dispose of 
“the appeal. But there is another part of the judgment of the High 
“ Court which their Lordships think requires Consideration. The High 
‘“Court say: ‘ It has been held by this Court more than once that ‘un- 
“Jess a deed be registered in accordance with the substantial provisions 
“ of the law, it must be treated as unregistered, though it may in fact 
“have been. improperly admitted to registration” Their Lordships 
« think this.is too broadly-stated, if the High Court is to be understood 
“to mean that.in all cases where a registered deed is produced, it is 
“ open to the party objecting to the deed to contend that there was an 
« improper registration, that the terms of the Registration Act in some 
‘ substantial respects have not been complied with, Undoubtedly 
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“it would be a most incovenient rule if it were to be laid down 
“ generally that all Courts, upon the production of a deed which has 
“the Registrar's endorsement of due registration, should be called on 
“to enquire, before reccivitig it in evidence, whether the Registrar had 
“properly performed his duty. Their Lordships think. that this rule 
“ought not to be thus broadly laid down. The registration is mainly - 
“required for the purpose of giving notoriety to the deed, and it is re- 
“ quired under the penalty that the deed shall not be given in evidence 
“unless it be registered. If it be registered, the party who has pre- 
“sented it for registration is then under the Act in a position which 
“prima facie at least entitles him to give the deed in evidence. If the 
“registration could at any time, at whatever distance of time, be open- 
“ed, parties would never know to rely upon, or when they would 
“be safe. If the Registrar refuses to register, there is at once a re- 
“medy by an appeal; but if he has registered, there is nothing more 
“to be done,” 

These Privy Council cases were decided under Registration Acts, 
XX of 1866 and VIII of 1871 respectively, but there appears to be no 
material difference between these two Acts and the present Act as 
regards the point under consideration. The cogent reasoning of the. 
Privy Council leads me to the conclusion that the act of tne Sub- 
Registrar‘ cf Kawa in registering this document was merely a defect 
in procedure and that the registration is valid. . 


Mr. Sen for respondent, Maung Paw U, calls attention to the fact 


that the certificate upou the instrument in question does not contain 


the word “registered” as required by section 60. Although the 
original certificate is in the vernacular, yet, according to the author- 
ized iranslation of the Act and of the rules framed under the Act, the © 
certificate ought to contain the English word “registered.” Instead 
of writing “ registered in Book No. 1” the Sub-Registrar has written 
“entered in Register No 1.’ ‘Che other particulars required have 
been rightly given. I am of opiniom that this is certainly a defect in 
procedure, which is cured by section 87 of the Registration Act,’ The 
certificate notwithstanding this clerical mistake is valid, and therefore 
has the same effect as if it were correctly worded. Lastly, Mr. Sen 
objects to the suit being entertained on the ground that when it was 
instituted, the document sued upon had not been,registered. I am of 
Opinion that this isnot a sound objection. The document, when re* 
gistered, took effect {rom the date of execution, and though the docu- 
ment could not be produced in evidence until it was registered, still’ 
its execution and defendant’s alleged breach of contract gave plaintiff — 
@ cause of action. This is a case in which the document could pro- 
perly be admitted under section 63 of the Civil Procedure Code after 


_the institution.of the suit, 


I reverse the decrees of the Lower Courts and remand the case for 
trial on the merits. Costs to follow final decision. 


_ Tt should be understood that the registration of the document does 
hot prove that it was executed by Maung Paw U. 
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Before F. Agnew, Esq., and E. Hosking, Esq. 
KO ONG » MA YON, 


| Messrs. Moylan and Eddis—for Re- 


f, - 
Mr. Fox-—for Appellant, spondent, 


: Buddhist law—Husband and wife—-Maintenance, 
. By Buddhist law a suit for maintence will not lie where the wife has means of 
her own and has maintained herself. 

THE judgment of the Court was delivered by.— 

AGNEW, J—This was a suit by a Burmese wife for maintenance. 
The parties were married in 1888 and lived together till 1891, when, in 
consequence of a quarrel, the plaintiff left the defendant's house. A few 
days after this the plaintiff returned, but her husband refused to take 
her back unless she brought certain jewellery that he had given her. 
This she refused to do, and eight months later she sued for maintenance 
for that period at Rs. roo a month. The learned Officiating Judge of 
Moulmein gave her a decree for Rs. 400. The defendant has appeal- 
ed, and it has been argued on his behalf on the authority of Maung 
Hmun Taw v. Ma Pwa,}. Ll. R. to Cal., 777, © that a suit for mainten- 
ance by a Burmese wife will not lie. We do not think that the case 
in question goes so far as that. Their Lordships say: “ It is the duty 

‘“of the husband to provide subsistence for his wife and to furnish her 
“with suitable clothes and ornaments. If he fails to do so, he is 
“liable to pay debts contracted by her for necessaries; but it appears 
“to their Lordships that this law would not be applicable where she 
‘has sufficient means of her own. They have not found any author- 
“ity for saving that were the wife has maintained herself she can sue 
‘ther husband for maintenance for the period during which she has 
“done so.” And again, they say: ‘‘ Having regard to the Burmese law 
“as to the property of married persons, they donot see in the facts 
“of this case anv ground in equity or good conscience for making the 
“ defendant liable for maintenance. It may be that he requested the 
“ plaintiff to live ina respectable manner, but she incurred no additional 
“expenses in consequence.” These remarks would seem to show that 
under certain circumstances a husband might be made liable. for main- 
tenance. If their Lordships were of opinion that no suit for mainte- 
nance would fie at all, it is difficult to understand why they did not 
say soin so many words instead of saying that they did not see in the 
facts of the case any ground for making the defendant liable. What 
the case does decide is that where the wife has means of her own and 
has maintained herself she cannot sue her husband for maintenance for 
that period. In the present case the evidence shows that the defend- 
ant gave the plaintiff property moveable and immoveable to the value 


of Rs. 3,750 and that she was able to maintain herself. We think there- . 


fore that the case comes within the ruling in Maung Hmun Taw v. 
Ma Pwa, and that his appéal must be allowed and the suit dismiss- 
ed. Having regard to the disgraceful conduct of the defendant in trying 


to make out that the plaintiff was not his wife we do not allow costs 
= 2 — 


(1) Selected}Judgments, 1, p. 258 
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- Otgil Second , Before E. Hosking, Esq. 
Noee MAUNG SHWE NIi.v MA NGWE ZA. 
0. §9 7 io! ‘ 
1803) ° Mesire: ee Oath and Bagley “ay | ~Mr, Lentaigne—for Respondent. ; 
May : ; Bees 
ae Unregistered trust deed—Registriton—Admissibility in evidence—Possession, 
— Where a party claimed the right of possession of certain land on an unregistered 
: trust deed which required registration and it was argued that the trust deed thought 


unregistered was admissible in evidence as to the nature of the possession. : 

Held—that the utmost use that could be made of tre document was to show that 
the land had not been forcibly acquired, ; 

. THe facts of this case not in disputeare these. Plaintiff Ma Ngwa - 
Za. was formerly the wife of Maung San She, both being Mahomedans. 
‘They had several children. About the year 1247 BE, Ma Newé Za 
was divorced, and in 1250 she married one Nazir Ali. Maung San She 
after divorcing plaintiff went to Chittagong, and it is admitted that he 
is now dead. Until June 1892 plaintiff and her second husband 
Nazir Ali were cultivating the land which is the subject of this suit. 
Defendant Maung Shwe Nithen put defendant No. 2 Maung Po Mya, 
in possession as his tenant. ee: 

Plaintiff alleges that the land was jointly acquired by her first 
husband and herself, and had always been in her- possession until de- 
fendants took possession as she alleges, wrongfully. 

Defendant No. 1, Maung Shwe Ni, alleges that the deceased Maung 
San She, by a document executed in 1251 B.E., transferred this land 
to.him in trust on account of a wife and child in Chittagong; that 
plaintiff and Nazir Ali cultivated the land for two years as his tenants, 
and that as he had to sue them for rent, he let the Jand to second. de- 
fendant. a ae 

It is admitted that Maung Shwe Ni got a decree for rent against 
Nazir Ali, Ma Ngwé Za instituted this suit as joint-owner of the land 
and also on behalf of herself and seven children as the legal represen- 
tatives of Maung San She. ' 

‘The Lower Courts held that as the trust deed produced by defend- 
ant Maung Shwe Ni required registration and has not been registered 
he has no rigat to the land. The Commissioner, moreover, doubted the 
genuineness of the trust deed. They decreed in favour of plaintiff. 

Mr. VanSomeren for appellant Maung, Shwe_Ni, has not contended 
that the trust deed did not need to be registered, but has argued that 
as Maung Shwe Ni, is in possession, the trust deed, though uuregis- 
tered, is admissible in evidence as to the nature of his possession, and 
he also argued that plaintiff was in possession as the tenant of Maung 
Shwe Ni and ‘s estopped from denying the title of her landlord. 

As pointed out by Mr. Lentaigne, estoppel of a tenant only operates 
during the continuence of the tenancy. In the present case if plaintiff 
was once in possession as atenant, Maung Shwe Ni put an end to 
per tenancy, and when this suit was instituted she was no longer his 
tenant. ’ 

Mr. VanSomeren has cited a case decided by the Calcutta High 
Court in August 1870, 14 W. R., 250, where it was ruled, under 
section 48 of Act XX of 1866, that if effect had been given to an 
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unregistered lease by transfer of the land, the lease might be dealt 
with merely in view of a parol contract. Whether that ruling was 
then correct or not, where a contract has been reduced to writing 
evidence of a parol contract is now barred by section 91 of the Evi- 
dence Act, 1872. 

In Lalla Gopee Chand v. Sheik Liakut Hussein, 25 W. R., 211, 
the Calcutta High Court held that an unregistered document when 
followed by possession may be used as evidence of -that posses- 
sion. There has, I think, been a more recent ruling of the Madras 
High Court that a document which ought to have been registered, 
though unregistered, may be used as evidence that possession of pro- 
perty was not forcibly taken. The utmost use which defendant 
Maung Shwe Ni can make of his unregistered trust deed is’ to show: 
that be did not enter upon the land forcibly. Supposing the trust 
deed to be genuine, Maung Shwe Ni would be entitled to the benefit o 
the presumption which arises from the fact of possession which had 
not been forcibly acquired. * 

“ Possession,” says West, J., in Pemraj Bhavaniram v. Navrayar 
Shivaram Khistt, .L.R., 6 Bo. 215, ‘constitutes an interest re- 
quiring affirmative proof of a superior title on the pirt of any,one’ whe 
seeks to disturb it. 

Notwithstanding her divorce, it appears that Ma Ngwe Za was in pos- 

session of the land in dispute till 1261 B.E., with the permission of her 
first husband, probably in order that she might support their children, 
and she admits that he used to receive part of the produce, but there 
is no proof that Ma Ngwe Za was then in possession as a tenant: 
Whether after her divorce, or even before divorce as they were Maho- 
medans, Ma Newe Za had any title to the land is doubtful, but the 
children of Maung san. She certainly haye an interest in the land, 
and they have a better right to possession than appellant Maung Shwe 
Hane at the most can only rely upon three years’ possession of the 
lana. 
I do not think that any question of fraud can be said to arise in this 
case. Maung Shwe Ni was not a transferee for valuable consideration, 
The trust which the deceased Maung Shan She attempted to create 
failed through the omission to have the trust deed registered. 

' confirm the decree of the Lower Court and dismiss this appeal. 
Each party to bear their own costs throughout. 


Before E. Hosking, Esq. 
MAUNG TAW v. MAUNG ZIN ano MA TU 
Mr. Agabeg—for appellant. | P.C. Sen—for respondent, 
Institution of suit—lInsufficiently stamped plaint—Presentation and admisston of 
plaint—Limitation—Limitation Act, s. 4—Court Fees Act, s. 28—Civil Pro- 


cedure Code, s. 54.-(b). 
For purposes of limitation a suit is instituted when the plaint, notwithstanding 


that it mzy be sufficiently stamped, is present to the proper officer fo admission. — 

THE District Judge held that the suit had. not been instituted till the 
gand August 1892, and that it was then time-barred as it ought to. 
have been instituted within a year from the 6th July 1891. From the 


b) 





Civil Secon 
. appeal 
Vo. 56. 
1893. 
“ May. 
. r5th. 


Cag Secona 
pea 
ne 225 
1892. 
1893. 
May 
22nd, 


34. ©" ~~ PRINTED JUDGMENTS, COURT OF THE JUDICIAL . | May 





affidavits of the plaintiff, his pleader and the Myodk corroborated by 
the date of purchase. of the impressed stamp upon which the plaint is 
written, it appears that the pleint was originally presented to the 
“Myoék on the 2nd July 1892, and that he refused to accept it until he 
had seen the records of the former cuit. When first presented the’ 
plaint was not sufficient!y stamped, it wes eventually properly stam p- 
ed and admitted on the 22nd August 1802. 

For: purposes of limitation a suit is instituted, in ordinary cakts, when 
the plaint is presented to the proper officer (Act XV of 1887, section. 
4 explanation. It has been recen‘ly ruled by the Allahabad High. 
‘Court © that a plaint insufficiently stamped, not being’a valid: docu- 
ment according to section 28 of the Court Fees Act, cannot be present- 

~ ed within the ‘meaning of the Limitation Act, section 4 explanatior, if 
‘the Court is at thé time aware of the insufficiency of the stamp. The 
_ Calcutta High Court, however, has ruled otherwise,’ and I dm bound 
to give preference to a ruling of the Calcutta High Court @ and more- 
over, that Court’s ruling appears to me to be in accordance with the 
clear wording of the Limitation Act. 
; The Allahabad High Court admits that there is a difference between 
_the presentation of a Y plaint and the admission of the suit, but it does 
-not'seem tome to give sufficient effect to this difference. The period 
of limitation is not torun. to the date of admission of the plaint, but. 
to the date of its presentation. If the Court considers additional stamp 
“paper requisite, it is to allow the plantiff time to make up the stanip 
fees (Civil Procedure poet i section 54), and it will not treat the plaint 
as valid’by admiting and registering it until it is properly stamped, | 
but I am unable to ho'd that the presentation of an insufficiently 
stamped plaint is not presentation within the meaning of the Limi- 
tation Act. Presentation is, | think, an act only of the plaintiff inde- . . 
pendently of any act of the Court. The Court cannot prevent the 
presentation of an invalid document though it may refuse to give the 
document any effect, 

I reverse the decree of the District Judge and remand the case to 

him to dispose of the appeal on its merits. Costs to follow final result. 


Before E. Hosking, Esq, 
_ MA NYEIN THA v, MAUNG KYA GAING axp MA PYAUNG. 
Mr. Zddis—for Appellant. | Mr. Read—for Respondenis, 
Registration Act, ss. 17, 49~—Oval agreement followed by deed of sale, 


Where the owner of certain immoveable property mortgaged such property..on a 
duly registered \wortzage deed and subsequently signed cn such deed an endorse- 
ment (which is attested) to the effect that the mortgagor had absolutely made over 
the mortgaged property to the morteages, held, that such endorsement—-though | 
written, as alleged, alter delivery of such pronertyv—was intended to be the deed ‘of 
sale‘ and was tacitly, considered bv the parties the ‘mselves as the “only repository » 
‘and the ‘appropriate evidence of tveir a ‘reemest,” and as such was subject to the 
provisions of section 17 of the Registration Act. 


‘Tus suit was ‘instituted for the redemption of certain land de- 
acted in the plaint. 


BL, Ry 15 Ally p. 65. | (2) IL. Ry 19 Cal, p. 780. 
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Defendant replied that the land in question was first mortgaged 
by plaintiffs under a registered deed and was afterwards made over 
to defendant ‘absolutely, an endorsement being made on the mort- 
gage deed. 

The Extra Assistant Commissioner found that subsequently to the 
mortagage the land was made over absolutely to defendant : accord- 
ingly he dismissed the claim with costs. 

The District Judge held that the endorsement on the mortgage 
bond, not having been registered, was inadmissible in evidence ; and 
reversing the decree of the Exura Assistant Commissioner, he allow- 
= redemption on payment of Rs. 725, less costs, before the ist April 
1893. 
’ For appellants (plaintiffs) it is contended that the absolute transfer 
of the land in question to plaintiffs was complete before the endorse- 
ment was written on the mortage bond, and therefore the endorse- 
ment was merely evidence of the terms of a contract which had been 
already completed, ana not itself creating, declaring, assigning limit- 
ing, or extinguishing interest of the value of one hundred rupees in 
immovable pioperty within the meaning of section 17 of the Regis- 
‘ration Act, 1577, it did not require registration. In support of this 


contention Mr. Eduis cites I. L. iX., 5, Bo., 232, and 11 B. L. R., 405. 


The registered mortgage bond was executed on the 13th June 


1881, corresponding with tae second waxing of Nayéu 1243 B.E. . It. 


was a mortgage without possession, the mortgagor agreeing to pay 
interestat 5 cent. per annum. ihe bond contained a stipulation 
to the effect that, if the mortgagor failed to pay principal and interest 
‘onthe 15th waxing of Yabvdwe of the same year, he would pay a 


penalty of Rs. 500 in addition tothe principal Rs. 500. Upon the © 
bond there is an endorsement, dated the 2nd waxing of Naydn 1244 - 


B.E., to the effect that the morgagor had absoluletly. made over the 
mortgaged land and certain animals to the mortgagee. 

Theve is evidence that the boundaries of the land were first pointed 
out and that the endorsement was alterwards written in the evening 
of the same day. ‘The endorsement is signed and attested. 

The case reported at 1: b. L. R. was one of equitable ‘mortgage by 
deposit of title deeas. “The loan and deposit were made in the morn- 
ing and inthe evening of the same day the mortgagor wrote a 
promissory note and enuoised upon it a memorandum that he deposited 
title deeds as collate:al security by wey of equitable mortgage. It 
was held that the memorandum diu not require registration, Couch, 
C. J, in giving judgment, said— 

“The rule with regard: to writings is that oral proof cannot be substituted for the 
written evidence of any contract wnich che parueés have put into writing, and the 
_ reason is that the writing is tacitly considered by the parties themselves as the only 

tepusitory and appropuate evidence of their agreement. If this memorandum wa 
ot such a nature tnat it could be treated as the coatract for the mortage, and what 
the parties considered to be the only repus.tory and appropriate evidence of thei r 
agreement, it would be the instrument by which the equitable mortage was 
created, and would come within sectiun 17 of the Registration Act. But it was not 
‘a writing of that character, As I have said, the equitable mortgage was created by 
the agreement which was evidenced by the loan and the deposit of the title deeds 
. ‘the promissory note whether given either at the same time or some. hours after= 
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wards, in pursuan : of the understanding between the parties, was evidence of the 
terms upon which the loan was made, namely, thatthe interest should be at the 
' rate of 24 per ceént. But as regards the contract between the parties, if-there had 
been no memorandum atallon the premissory nete, there would have beena 
complete equitable mortgage * * It is not by the memorandum that 
the Court takes the agreement for the mortgage to be proved, but by the deposit of 
the deeds, and thisis no more than a piece of evidence showing the fact of the 
deposit which might be proved by any other evidence.” Mees, ae 

' The Courts recognize a special mercantile practice as to ‘the crea- 
tion of an equitable mortgage by the deposit of title deeds, but 
decisions relating to such ‘contracts are not applicable to ordinary 
contracts for the transfer of immovable property. 

_ Inthe Bombay Case cited, certain members of a divided Hindu 
family, several years after partition, signed a document declaring that: 
they had no interest in the property in possession of another member 
of the family. It was held by Mr. Justice West that this was not a 
“declaration” within the meaning of section 17 of the Registration 
Act, and that the document did not require registration. ‘Mr. Justice: 
West said: — 

“It is not itself the instrument of partition, and that an acknowledgment of a 
Partition is distinct‘from the instrument of partition is te be gathered from sectic. 
17, clause, (c) of the Act.” 

In the present case I am of opinion that the endorsement on the 
mortgage deed, signed by the owner of the property and attested 
though written after delivery of possession of the land, was intended 
to be the deed of sale, and in the words of Chief Justice Couch was 
tacitly considered by the parties themselves as the only repository, 
and the appropriate evidence of their agreement. _ To hold otherwise 
would be to encourage evasion of the Stamp and Registration Acts, 
‘and to endanger the titles of owners of immovable property, The 
appeal is dissmised with costs, 


Before E. Hosking, Esq. 
ASAD ALI KADIMALI. 


Mr. Heaton (for Mr. Eddis)—for Re- 


Mr. P.G. Sen—for Appellant. spondent 





Liniloyd vil tenint -Notice to quit—Suit for ejectment. 


ee 7 
.Inthe absence of evidence that a landlord gave due notice to his tenant to 
terminate the tenancy, held, that'a suit for ejectment brought by him must fail. 


IT is proved by the agreement produced by plaintiff that defend- 
ant (appellant) has been many years in possession as a tenant. As 
‘there is no admissible evidence as to the length of his tenancy it must 
be presumed to have been ayearly tenancy. There is no évidence that 
‘due notice was : given to defendant to terminate the tanancy, The al- 
legation in the plaint that defendant forcibly and wrongfully took pos- 

_ session is untrue. In Baha v. Visvanath Foshi,1.L.R. 8 Bo., 228, 
“West, J., held that a defendant setting up'a permanent tenancy as a 
defence and failing to prove it is not entitled to notice. The Madras 
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and Calcutta High Courts did not approve of this ruling (I. L.R., 12 
Mad., 353 and I. L.R., 13 Cal., 96) and the Bombay High Court has 
since overruled it in Vithu and another v Dacndz (1. L. R., 15 Bom. 
407). Plaintif’s cause of action must be based on something that 
occurred before the suit was intituted. Here the alleged cause of 
action is untrue and therefore the present suit must fail. 

The decree of the District. Judge is r-verscd and the decree of the 
Myook is restored. Respondent to bear all costs. 


Beyore E. Hosking, £sq. 
MAUNG TUN MYAT ayn MA HMON v. RAMAN CHETTY. 
Mr. Connell—for Appellants. | Mr, P. C. Sen for Respondent. 


Buddhist law~—Sale by wife. of joint property—Its validity —Consent. of husband 
—Power-of-attorney—Registration Act, s. 33. : 

While it is the common practice for a Buddhist husband alone to execute deeds 
of transfer of the joint property of himself and his wife, a sale by the wife alone of 
such property, provided that she has her busband’s consent to such sale is as valid 
as a sale by the husband. : 

_ A deed of sale of joint property executed by the wife alone does not require a 
registered power-of-attorney under section 33 of the Registration Act. 

The suit was intituted by Raman Chetty to obtain a declaratory 
decree, that certain house property is the property of his judgment- 
debtor Maung Mo.- Plaintiff alleged that a deed of sale executed by 
Ma Thet, the wife of Maung Mo, to the defendants Maung Tun Myat 
and Ma Hmédn was fictitious. , 

The Myook found that there had been a valid sale of the property 
for valuable consideration. 


The District Judge, on appeal, reversed the Myodk’s decree. He 
says: I find that Maung Mo is the owner of the house and not Ma’ 
“Yhet, and Ma Thet had no power to sell the house without a regis- 
tered power-of-attorney.” The deed under which the judgment- 
debtor acquired the house has not been putin evidence, but assum- 
ing that the purchase was in the name of Maung Mo alone, it does 
not follow that it is his separate property. At the time of the pur- 
chase Maung Mo was married to Ma Thet, and the presumption, I 
think would be that the house was purchased as the joint property of 
husband and wife. Maung Mo in his deposition speaks of the house 
-as his,but I do not understand him to mean that his wife had no share 
in the house. In the letter which he wrote telling his wife to sell the 
house he describes it as ” our house.’ Ma Thet executed a deed of 
sale of the house as if the house belonged to her a‘one, and no refer-. 
ence is made to Maung Mo in the deed. There is no doubt that she 

_intended to sell the whole house and not merely her share, It is 
settled law that a Burmah Buddhist, with the express or implied con- 

’ sent of his wife, may dispose of their joint property. It is a common 
‘ practice for the husband alone to execute deeds of transfer of joint 
- property. Probably it is unusal for the wife to do so, but if she has 
her husband’s consent, a sale by the wife - wulod be as valid as a seal 
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by the husband., [f the husband denied that he had given consent, it 
might be difficult cor the wife to prove that he had done so, but in the 
preseat case it canuot be disputed that the sale was effected by Ma 


’ Thet with her husband’s consent. In 4h Foonv Mi Anyo E, Mr. 


Meres, in delivering the judyment of the Special Court, said: “It is 
“not necessary for the purpos-s of this case to examine closely the 
“ relative rights of husbands and wives, and the disposing power of 
“each in respect of this property. In many.respects these rights very 
“ closely resemble those of partners in partnership property under Eng- 
“Tish law.’(1) Mr. Sen argues that Ma Thet required a registered 
power-of-attorney under section 33 of the Registration Act, and | 
suppose that was the opinion of the District Judge. A registered 
power-of-attorney is only prescribed by section 33 for the purpose of 
registration when the document to be registered has been executed in 
the name of a principal, resident in a part of India, where the Act is 
in force, who does vot himself present the document for registration. 
As the deed of sale in question was executed by Ma Thet alone, there 
was no need of a power-of-attorney from Maung Mo. The registra- 
tion otfice is only concerned with the person who, on the face of a deed 
presented for registration, appears 10 be the executing party. 


It may be noticed that it did not strike the Myodk, who, I believe 
is a Burman Buddhist, as strange that the house should have been sold 
by Ma Thet alone, she having the consent of her husband. The really 
material question in this case is, whether the sale was a sham trans- 
action as alleged by plaintiff. he issues framed did not raise the 
point as clearly as was desirable, but the - plaintiff must have well 
known that the first issue, namely, “whether the defendants lawfully 
purchased the two houses in dispute from the judgment-debtor Maung 
Mo,” called for evidence from him to prove the fictitious nature of the 
transaction, if it was fictitious. The second issue raised the question - 
of the alleged relationship between Maung Mo and defendant Ma 
Hmén, but no evidence was offered by plaintiff to prove any relation- 
ship. It is, I think, clear that the parties understood that the question 
at issue was whether the sale was real or fictitious and the judgment | 
of the Myodk was directed entirely to a consideration of that question. 
Defendant Maung Tun Myat was not cross-examined as to how he got 
the money for the purchase, and no evicence was given as to who is 
now in possession o. the property in suit, which is*sometimes described 
as one house and at other times as two houses, On the whole I am 
not able to say that the Myook was wrong in treating the sale as a 
real transaction. ; 


The District Judge should not have awarded the costs incurred in 


‘the execution proceedings. A suit will not lie to recover costs award- 


ed in previous litigation between the same parties. 


The decree of the District Judge is reversed and the decree 
ofthe Myook isrestored. Respondent to bear all costs through- 


out. 


(1) Selected Judgments, page 403. . 
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Before E. Hosking, Esq. 
U WE »v, QUEEN-EMPRESS. 
The Government Advocate—for the Crown. 
Medical report-- Inadmissible evidence. 


A medical report by a Civil Surgeon of a post mortem examination held by him 
and statements made by his assistint who had no personal knowiedge about the 
correctness of the entrics made by the Civil Surgeon in the post mortem register 
are inadmissible in evidence. 

NGA Mé the principal witness, says he happened to overhear 
accused, U We, and deceased, Ma Thet Ké, taling to one another 
just before the murder was committed. According to this witness U 
We said, “You are my wife; will you re-unite with me?’’ Ma Thet 
Ké replied, “I won’t.” The witness says he then heard the sound of 
a struggle, and Ma Thet Ké called out “ U We is cutting me.’”’ 

Nga Mé called the ywazhugy7 and others, who went with him to the 
house, and say they saw accused run away; they also say that they 
found Ma Thet Ké with her head nearly cut off, and ‘that she told 
. them that U We had cut her as she refused to re-unite with him. 
The Civil Surgeon who made the post mortem examination of Ma 
Thet Ké's body Surgeon-Captain Bensley, had been transferred to 
Toungoo before the trial, and was not examined by the Magistrate or 
at the trial. The Sessions Judge admitted in evidence a repo.t' made 
by Dr. Bensley and examined the Assistant Surgeon as to entries 
made in the post mortem register, though the witness had no personal 
knowledge about the correctness of the entries. The report and the 
Hospital Assistant’s statements es to the post mortem examination 
were inadmissible in evidence. 


It appeared to me essential that Dr. Bensley should be examined as 
to the possibility of Ma Théet Ké speaking after having ter head nearly 
cutoff, and accordingly ke has been examined. Dr. Bensley says: 
“] remember that Ma Thet Ké had a large gaping wound on the back 
‘of the neck, which was high up. As far as | can recollect it. was 
opposite the third cervical vertebra, which was cut through and the 
head nearly severed from the body. Death insuch a case would be 
instantaneous as it was above the origin of both phrenic nerves which 
have to do with the respiration. I am unable to give now detailed 
measurements of the wound. 1 am. of opinion that after receipt 

"of the wound on the back of the neck Ma Thet Ké4 could no: have 
spok=n.” 

If Dr. Bensley’s opinion is correct, and I see no reason to doubt its 
correctness, then the principal witnesses for the prosecution have wil- 
fully given false and fabricated evidence as to Ma Thet Ké speaking 
to them after she received the fatal wound. I am unable to place any 
reliance upon the evidence of these witnesses, and apart from their 
evidence there is no evidence upon which tle accused could be con- 
victed. ; 

- The conviction and sentence are reversed, and it is ordered that U. 
We be set at liberty. 
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Civil Miscellaneous Before E. Hosking, Esq., 
appeal MA SHWE EIN v. MA SU MA. 
phe Messrs. Agabeg and Bagram—for | Mr. Heaton—for Respondent. 
Septemter Appellant. 
- 8th. Letters of administration—-Question of title to particular property—Duty of 
: Court granting letters-of-administration, 


mein 


When an application is made for letters-if-administration the Court has only to 
decide who is entitled to administer the estate and not whether particular property 
formed part of the estate. ‘The applicant may enter in the schedule any property 
alleged to have belonged to the deceased. The question of title ta the. property 
can only be decided in a regular suit. 

Where there are two applicants for letters-of-administration to two different 
estates and each alleges that certain property forms part of the estate of the 
deceased person whom he represents, each claimant must have the property claimed 
entered in his schedule. As regards the pruperty the Court granting letters-of- 
administration is only concerned in seeing that the proper court-fee is paid to 
Government. i 

Ma Suwe En applied to the District Judge to set aside the grant 
of letters of-administration to the estate of Nga Shwe Thaung made 
to Ma Su Ma on the ground that certain property did not belong to 
Nga Shwe Thaung, but belonged to U Sit Kan, the deceased father 
of applicant, and she prayed for grant to herself of letters-of adminis- 
tration to the estate of U Sit Kan. Ma Su Ma opposed the appli- 
cation, contending that a house claimed by applicant as the property of 
U Sit Kan belongs to Nga Shwe Thaung. 

The District Judge after taking evidence as to the ownership of the 
house in dispute, found that it was not part of the estate of U Sit Kan. 
He rejected the application as regards the said house, and granted 
applicant letters-of-administration to the rest of the property. 

The decree grants letters-of-administration to a portion of the estate 
of the deceased U Sit Kan. The District Judge’s intention was to 
grant letters-of-administration of the whole estate of U Sit Kan. He 
excluded the house because he held that it was not a portion of U Sit 
Kan's estate 

Ma Shwe Ein appeals on the grounds that the District Judge erred 
in going into the question of title to the house and in rejecting her 
application in respect of the said house. Pan 

Appellant’s contention is correct, but her own, application to the 
District Judge was bad: she had no right to apply to the District 
Judge to set aside the grant to Ma Su Ma of letters-of-administration 
to the estate of Nga Shwe Thaung on the ground that certain property 
did not belong to the deceased Nga Shwe Thaung, and further Ma 
Shwe Ein should not have prayed in one application for the revocation 
of letters-of-administra'ion to the estate of Nga Shwe Thaung and for 
the grant of letters-ot-administration to the estate of 1] Sit Kan. 

The District Judge should have at once rejected the application. 
No appeal, however, has been presented against the grant to Ma Shwe 
Ein of letters-of-administration to the estate of U Sit Kan. 

When an application is made for letters-of-administration the Court 
has on!y to decide who is entitled to administer the estate of the de- 
ceased, The Court has not to decide whether particular property 
fromed part of the estate. The applicant may enter in the schedule 
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any property alleged to have belonged to the deceased. -The question Civil Miscellaneous 


of title to the property can only be decided in a regular suit. Each 
claimant, if both are administering the estates of deceased persons, must 
have the property claimed entered in the schedule of the estate of the 
deceased person whom he represents. As regards the property the 
Court granting letters-of-administration is only concerned in seeing that 
the proper Court-fee is paid to Government. 

in modification of the decree of the District Judge I grant to Ma 
Shwe Ein letters-of-administration to the whole estate of U Sit Kan, 
and I reject her application to have the letters-of-administration to the 
estate of Nga Shwe Thaung granted to Ma Su Marevoked. The effect 
of this order will be that the house in dispute will be entered in the 
schedule of the estate of Nga Shwe Thaung, and also in the schedule of 
the estate of U Sit Kan. If either party requires the decision of a Civil 
Court as to the ownership of the house, a decision can only be obtained 
by a regular suit. Each party to bear herown costs in the Court. 





Before E. Hosking, Esq. 
QUEEN-EMPRESS vw. M. GHOSE. 
Mr. Chatterji—for Accused. — 
hevistonal powers of High Court—Interfevence with an ovder of acquittal— 
Criminal Procedure Code, s. 439. 


Appeal 
No. 4s 
1803. 
September 
bth. 


—— 


Criminal Revision 
No. 257 
« 1893. 
., October 
4th. 


aD 


A High Court, in the exercise of its revisional jurisdiction, has the power of 


rate tah a re-trial, though it may not convert a finding of acquittal into one of con- 
Viction, 

MR. CHATTERJ! has cited a ruling of Mr. Justice Prinsep (1) under 
the Criminal Procedure Code of 1872, that the High Court, as a Comt 
of Revision, cannot interfere with an order of acquittal. There is no 
published ruling of the Calcutta High Court under the Code of 1882, but 
it is clear that under section 439 the High Court has the power of order- 
Ing a ré-trial though it may not convert a finding of acquittal into one 
of conviction. here are decisinos of the Bombay and Allahabad High 
Courts recognizing this power of the High Court in revision (I. L. R,, 
a5 Bo. 350; I. L. R, 6 All. 484). The Bombay High Court say: 
- We are asked in this case to review an order of acquittal. Though 
ane have the power to do this under section 439 of the Criminal Proce- 
dure Code, yet ordinarily this Court does not interfere with an order 
i of acquittal in the exercise of its revisional jurisdiction, because an 
" appeal can always be made by the Local Government.” I issued notice 
in this case to the accused to show cause why a re-trial should not be 
ordered, because the Magistrate, who tried the case, had evidently made 
a mistake in holding’ that it was no offence for any person to have 5 
tolas of ganja in his possession. The accused has had to come down 
from Bhamo and has already been put to considerable expense. 
Mr. Chatterji represents that it will cause him much further expense to 
return to the Thayetmyo district for re-trial. Under the circumstances 
of the case I will not take further action in the matter. 


(1) LL. R,, 8 Cal. 895. 
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saa tan Before E, Hosking, Esq. 
oe QUEEN-EMPRESS 2. NGA PO MYA. 
October 
oth, Sentence. 


“An order directing that a sentence shall take effect from a date before it was 
ee is illegal. 

‘THE accused in this case was first convicted on the 17th May 1893 
sil Was sentenced to six months’ rigorous imprisonment for an offence 
under séction 325, Indian Penal Code. On appeal the Sessions Judge 
set aside the conviction and sentenced and ordered the re-trial of the 

_accused. The’ District Magistrate having, at the re-trial, convicted the 
“accused on the 5th August 1893 of an offence under section 323, Indian 
Penal Code, sentenced him to two months’ simple imprisonment, and 

-. ditected that this sentence should take effect from the date of the origi- 
nal sentence, namely, the 17th May 1893, and that the-accused should 
be at once released. 


_ The order of the District Magistrate, that the sentence Should take 
effect from a date before it was passed, was illegal: He should have 

- 4aken into consideration the sentence already undergone, and, as he was 
of opinion that the accused had been suficiently } punished, he should 
have passed a nominal sentence of imprisonment or fine. 





Criminal Appeal Before E. Hosking, Esq. 


i 'QUEEN-EMPRESS v. MAUNG BA U. 
October The Government Advocate—for the Mr. F. N. Burn—for Respondent. 
oth. Crown. : : 
Rea | Forgery—False entry tn: register— Confidential correspondence between police 
officers— Accused's right to see —Criminating statement made by accused to a 


olice officer inadmissible tn evidence—Acquittal—Appeal against - How to be 
dealt with by Appellate Court—Criminal Procedure Code, s. 172—Evidence 
Act, ss. 124, 125, 25, 26, and 3o, 


‘The conduct of a witness in making a false entry in a departmental register, with 
the intention of deceiving his superior officer into the belief that a certain duty had 
been discharged which had not been diacharged, should not entirely discredit his 

_ evidence. 

An admission of a criminating circumstance elicted from an accused by a policé 
officer in cross-examination in a departmental enquiry is inadmissible i in evidence 
against the accused. 

Principle by which an Appellate Court should be gwtided when ae with an 
appeal against an acquittal discussed. 

Tue following extracts from the judgment of this Coart involving © 
points of law_are published :— 

# * * * 


’ With regard to Sergeant Maung Nycin and the guard writer Maung 
Kyaw, the District Magistrate says: “It is clear ee the shadow of 
a “Aaoubt that (these witnesses) have deposed to their own turpitude, 
Cand no weight whatever can be given to their evidence.” “ He cites 
“the case of Kali Chandra Chowdry v. Shibchandra Bhadurt and 
“ others, VL, B. L. R. 507, and adds: “ The Court finds their evidence 
" contradictory and full of falsehood.” The case cited relates to valy- 
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able property claimed by one party under an adoption and a Dan 
Patra (deed of gift in adoption) was denied by the other party and 
the Dan Patra was said to be a forgery. The Privy Council say: 
“ Another objection that is made is that the priest of the family, who 
“appears to have performed the ceremony, when called as a witness, 
“ denies that there was any adoption at all. It appears, however, that 
“this very priest is himself a witness to the deed of gift, and he denies 
“that that deed was a genuine deed,.and says that he himself, in 
“fact, was'a party to the subsequent fabrication’ of it, his story being 
“that the adoption was a thing which had not taken place at all-in 
“ Hari Kumar’s lifetime, but was only thought of after his death. Their 
“Lordships are of opinion that no weight whatever ought to be given to 
“the evidence of a witness who comes and says, not only that the deeds 
“were forged, but that he himself had been a party to the making of 
“them.” In the present case there was no forgery within the meaning 
of the Penal Code. Sergeant Maung Nyein and the guard writer were 
parties to false entries in the general diary intended to deceive the 
District Superintendent into the belief that Maung Ba U had discharged 


Criminal Appeal 
No. 296. 
«4893. 
October. 
goth. 


a -duty which he had not discharged. Probably it did not occur to . 


them that these false entries would lead ‘to the preferment of a false’ 
claim for travelling allowance. I do not think that the conduct of these 


witnesses in making the entries and then declaring them to be false 
entirely discredits their evidence. 
* j * * * 


In support of the charge of conspiracy and subordination of evidence | 


brought against Messrs Mumford and Young, the defence relies upon ~ 


certain passages in correspondence between these police officers. This 


correspondence was confidential and should not have been admitted in. 


evidence. Section 172, Criminal Procedure Code, provides that neither 
the accused nor his agents shall be entitled to call for police diaries, or 
shall be entitled to see them merely because they are referred to by 
the Court. Still less are accused persons entitled to see confidential 
correspondence between police ollicers. Section 124 of the Evidence 
Act provides that no public officer shall be compelled to disclose com- 
munications made to him in official confidence when he considers that 
the public interests would suffer by the disclosure. Section 125 pro- 
vides that no police officer shall be compelled to say whence he got any 
information as to the commission of any offence, ‘The District Magis- 


trate says in his judgment that every document called for by the Court - 


had to be extracted from Mr. Mumford. The Magistrate adds, ‘‘ The 
Court’thanks the Public Prosecutor for the assistance he rendered in 
this matter.” . 7 

The Government Advocate states that as a charge of conspiracy was 
made against the District Superintendent of Police and the Police: Ins- 
pector, he thought it advisable to allow the defence to see all the corres- 
pondence. In my opinion the Government Advocate was mistaken in 
the view he took. It was, I think, never the intention of the Legislature 


that confidential correspondence between police officers should be | 


divulged at criminal trials. 
os * * a. ee 


o 
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. The only other evidence for the prosecution which I have to refer 
to consists of oral and documentary statements made by Maung Ba U, 
On the 15th February last Maung Ba U was cross-examined. by . 
Mr Mumford, and was made to draw a plan of Yadu guard, and to 
give a description of the guard. Mr. Mumford’s object was to show 


~ by Maung Ba U's ignorance on the subject that he had never been to 
’ Yadu. Maung Ba U when examined by the District Magistrate said: 
“On the 15th February 1893, Mr. Mumford ordered me to his house 


“to make a plan of Yadu guard, or 1 could not remaii. So I gave him 
“an incorrect plan. I was not in confinement, but had been threatened 
“with confinement. On the same day I sent a correct plan of Yadu 
“guard by registered letter to the office of the Inspector-General of 


_ “Police. I did this as 1 was afraid of Mr. Mumford’s cunning.” [ am 


of opinion that the statements made-to Mr. Mumford, whether by: 


drawing a plan or- by word of mouth, are inadmissible in evidence © 


against Maung Ba U ina criminal trial. They are only material so 


far as they show such an ignorance of the locality as implies that : 
. Maung Ba U had not visited Yadu guard some eight months previously. 
‘They are’ therefore intended to be used within the meaning of tue 


Evidence Act as an admission* of a criminating circumstance very 
material to the prosecution. As this evidence is admissible, it is not 


“my duty to consider its weight. The Government Advocate argues 


that the evidence is admissible, as the statements are not confessions. 
I must therefore refer to the authorities on the subject. In Jmperatrix 


vy. Pandharinath (J. L. R. VI Bom. 36) Melvill, J., said : “The witness 


“ No. 14, a police officer, says: ‘The accused was sent’ for and shown 
“this cheque, and he said that one Kisan had given it to him... This 
“was at the Faraskhana. He was in custody. Accused said this after 
“his arrest.’ This statement of the prisoner, that Kisan had given him 
‘‘the cheque, was used by the prosecution as an admission by the 
“ prisoner that he had had possession of the cheque and it was put to the 
“Jury as amounting tosuch an admission. It is contended that sections 
“2s and 26 of the Indian Evidence Act (I of 1872) prohibit such a use 
“of such a statement when made to a police officer, or by a person in 
custody of a police officer, and we have come to the conclusion that 
“this contention is well’ founded. It is true that. the statement in 
“question was probably not intended as a confession of guilt, but was 
rather made by the prisoner’in self-exculpation ; but it is nevertheless 


‘“an admission of a criminating circumstance on which the prosecution 


“mainly relies and formed indeed the most important part of the 
“evidence against the accused. We think that such ai admission comes 
“properly within the rule of exclusion which the Legislature has laid 
“down in regard to.confessions made by a person in custody. of the 
“ police.” This ruling was referred to with approval by Sargent, C.J, — 
in Queen-Empress v. Né Na (1. L. R. XIV Bombay 263—18%9).. Mr, 
Justice Straight of the Allahabad High Court has taken a different 





* Section 17. “ An admission is a statement, oral or documentary, which suggests 
any inference as to any fact in issue or relevant fact (made by a party to tlie 
proceeding or certain other persons). 
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view on the ground that the word “confession”. :nust be understood Criminal Appeal 
in the same sense in all the sections of the Evidence Act which relate 6. 296 of 
to confessions. As the Calcutta High Court is the highest Court for A 893. 

this province, ] am bound to follow the rulings of that Court. ae 


In the Queen v. F. Macdonald (B.L.R., Vol. X, App. p. 2) evi- — 
dence was tendered of a statement made by the prisoner to the con- 
, stable who assisted him, to the effect that the witch and Rs, 1,000 

had been given to him by his sister and that he had bought the chain. 
There was no agreement appatently asto the admissibility of this 
evidence. Mr. Justice Phear admitted it, merely observing that there 
is a distinction in the Evidence Act between admissions and confes- 
sions. 

This ruling was‘ followed by Mr. Justice Prinsep in Empress v- 
Dabee Pershad (I. L. R. VI Cal. 530). This was before Mr, Justice 
Melvill’s ruling in 1882. In Queen-Empress v. Mathews (1. L.R., & 

_ Cal. 1022— 1884), Mr. Justice Field said: “The law is imperative in 

“ excluding what comes from an accused person in custody of the police 
“if it incriminates him.’ This applies equally to a statement made to 
a police officer by an accused who is not in custody. The last ruling 
of the Cuicutta High Court reported is I. L. R., XV Cal., p. 589, 
Queen-Empress v. Meher Alt Mullick and others. Mr. Justice 
Wilson excluded a certain incriminating statement made to a police 
officer. He did not give reasons, but appears to have followed Mr. 
Justice Melvill’s ruling which was cited. The question had been argued 
on both sides, and the earlier rulings of the Culcutta High Court were 
referred to by counsel for the prosecution. 

It is therefore clear that the later decisions of the Calcutta High Court 
are in favour of the exclusion of incriminating statements made by an 

accused person to a police officer. 

It is true thatthis view of the law renders it necessary to construe 
the word “confession” in different ways in section 25 or section 26 
and in section 30. I have ina recent judgment (Printed Judgments 
for 1893, p. 7) pointed out that the published rulings of all the High 
Courts, so far as I am aware, are to the effect that a statement which 
is merely criminatory is not within the meaning of section 30 of the 
Evidence Act, a confession which can be used igainst a co-accused 
who is tried jointly with the accused who made the criminating state- 
ment. i , 

_. The Government Advocate contends that the inadmissibility of the 
statements made by one of the accused in Queen-Empress v. Meher 

Ali Mullick and others against the other accused persons who were 

tried with him may have led Mr. Justice Wilson to exclude the state- 

ments. The contention is, I think, quite groundless. There was no 
suggestion that these statements should be used against any of the 
accused who made them. Jn Maxwell’s work on the Interpretation of 

Statutes it is said that it is reasonable to presume that the same mean- 

ing is intended for the same expression in every part of the Act, 

But,” the learned author continues, “the presumption is not of much 
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zt weight,” and he proceeds to give examples to the contrary. (second 
edition, page 385). — 

1 hold that these statements would have been inadmissible even if 
volunteered by Maung Ba: U, but it appears to mecontrary to English 
principles of justice to admit in evidence against an accused person 
statements elicited by a police officer in cross-examination during a 
departmental enquiry. The original statements having been impro- 
perly admitted, the explanation given by the accused before the Ma- 
gistrate in his examination as to these statements should also be 
excluded from consideration. 

* * e * 


Mr. Burn contends that even if this Court differs from the District 
Magistrate in its findings upon the evidence, it should not reverse the 
order of acquittal. In support of this. contention Mr. Burn cites the 
remarks of the Allahabad High Court (Straight and Tyrrell, JJ.) 
in Empress of India v. Gayadin and another. Mr. Jusitice Straight, 
said: ‘ ‘The poweis given to the local Government by section 272 of 
“the Criminal Procedure Code (1872) are of an exceptional and un- 
“usual character, and while we fully recognize the necessity of their 
“ existence in this country, we are equally clear they should be most 
“ sparingly enforced, and in respect of pure decisions of fact, only in 
“those cases where, through incompetence, stupidity, or perversity of 
“Ca subordinate tribunal, such unreasonable or distorted conclusions 
“ have been drawn from the evidence as.to produce a positive miscar- 
“riage of justice”’ The Government Advocate has in reply cited the 
opposite ruling of the Calcutta High Court in Queen-Empress v. 
bibhutt bhusan Bit (i. L. R. AVI Cal, p. 485). The Court 
(O’Kinealy and Trevelyan, JJ.) held that under the Coae of Criminall 
Procedure . the Local Government have the same right of appeas 
against an acquittal as a person convicted has of appealing agansthi 
conviction and sentence, and there is no distinctionbetween the modes 
of procedure and the principles upon which both classes of cases are 
to be decided. Their Lerdships go on tosay: ‘ No duopt in all cases 
of appeal. the Judges of a Court of Appeal are naturally very cautious 
in interfering with the judgment of a judge and assessors before wnom. 
witnesses were examined both on the ground that a Court before 
whom witnesses are examined has superior advantages in setimating 
the value of théir testimony, and also here (an appeal against an 

-,acquittal) on the additionalground that in all criminal cases the accused 
is entitled to have the advantage of any doubt which may arise in the 
case ; but after giving the accused every benefit which he can derive 
from such a decision in bis favour, if we are still of opinion that he is 
guilty ofthe offence with which he has been charged, we think there 
is Do discretion left to us as to whether we should find him guiliy or 
not.’ 

* * * * 


[In conclusion this Court found that the accused was not guilty of © 
the offence charged and aismissed the appeal.] : : 
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THE following judgment of the Calcutta High Co..rtis published for 
the information and guidance of subordinate courts :— 


HIGH COURT OF JUDICATURE AT FORT WILLIAM IN. 
BENGAL. 
Before the Honourable Trevelyan and the Honourable Rampint. 
SHERU SHA v. THE QUEEN-EMPRESS. 

Criminal Procedure Code (Act X of 1882), ss. 161, 172—Statemenrts of witnesses 
‘vecorded by Police officers investigating under Chapter XIV of the Criminal 
Procedure Code—Police diaries. 

The privilege given by section 172 of the Code of Criminal Procedure does not 
extend to statement taken under section 161, but recorded in the diary made 
under section 172. 

THE judgment of the High Court (Trevelyan and Rampini, JJ. 
was delivered on 27th March, and was as follows: 

’ In this case it is complained that the accused were not allowed te 

use statements of witnesses taken by the police under section 161 ol 

the Code of Criminal Procedure in the way permitted by law. On 

the 3rd Februarv 1893 a Bench of this Court made an order in the fol- 
lowing terms: “Let the record be sent for, and a rule issue on the 

“Magistrate to show cause why the conviction and sentence should not 

“be set aside, or such order passed as to this Court may seem fit. The 

“District Magistrate will be further requested to send, with the record 

“ the police diaries bearing on this matter, and to report whether, in 

“addition to those diaries, any other record not embod'ed the-ein ex- 

“ists, or was made of statements taken by the police officers fram the 

“witnesses in this case. Pending further-orders in this case, the peti- 

“tioners will be admitted to bail.”” The documents have been sent up 

to us and we have examined them. Altheugh written in special diary 

forms, we find they contain amongst cther things, which properly form 
portion of a special diary taken under section 172, statements made by 
the witnesses, and taken down by the Inspector. Section 161 provides 
for the taking down of statements of witnesses by the police. Such 
statements are, it has been held by at least two Benches of this Court, 
not privileged. Section 172 shows what a special diary should con- 
tain. It is to contain the proceedings of the police officer. The sec- 
tion shows what kind of proceedings it is to contain. We do not 
think that the statement of proceedings beginn'ng-at the words “ set- 
ting forth” ig exhaustive, but we do not think that the section is in- 
tended to include the statements made by witnesses on an oral exami- 
nation made by a police officer. In the first place, we do not think 
that the matters stated to the witnesses are a part of the proceedings 
of the police officer, The fact that he examined certain witnesses 
$a part of his proceedings, and, asthe section shows the circum- 
stances ascertained from the examination is a part of the proceedings ; 


out the actual statements of the witnesses are not the proceedings of ~ 


che police officer. In the second place, the Legislature has expressly 
dtovided in section 161 for the examination of witnesses, and does not 
nake the statement taken under such examination privileged. It is 


£3930 
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393~ only under section 161 that a police officer making an investigation 
— can examine persons acquainted with the facts of the case and reduce 
them into writing. It is‘'admitted that the fact that the statement is 
included in the police diary can make no difference if the statement 
was made under section 161. We do not see how the statement can 
have been taken down, except under the provisions of section 161. -In 
the third place, section 161 requires a person to answer truly all ques- 
tion relating to the case put to him by the officer, and he is liable to 
be punished if his statements are untrue. If the Legislature intended 
to cover with the cloak of privilege statements which might render 
persons liable to a criminal prosecution, they would have done so in 
express terms. It would be wrong to hold that a police officer, by 
inserting in the special diary statements which can only have been 
made to him under section 161, can protect such statements from 
being used in the way that the law allows, e.g., under sections 145 
and 159 of the Evidence Act. Thé Deputy Magistrate, in his expla- 
nation, says that the allegation that the statements made by the wit- 
nesses were reduced into writing ‘‘is absolutely devoid of foundation 
in truth.” As we have said the examination of the papers forwarded 
to us shows that the statements. were reduced into writing. The 
allegation in the affidavit on this point is we think, absolutely true, 
The statement not being privileged, the question arises ‘whether the 
accused have been prejudiced by the action of the Deputy Magis- 
trate The Deputy Magistrate says: “1 carefully went through the 
- “diaries under section 172, and found nothing favourable to the accus- 
“ed in these diaries.’ We have’been referred to several matters in 
the statements of witnesses recorded in what are called the special 
diaries, and we find that there are many statements which would un- 
questionably be of great assistance to the accused. We think, there- 
fore, that the accused have been prejudiced by the action of the Deputy 
Magistrate, In our opinion*the conviction and sentence must be set 
aside, and we accordingly set them aside. In the circumstances of the 
case we think it desirable that it should not be re-tried by Baboo Rak- 
hal Mohan Banerjee. We direct that it be re-tried by any first-class 
Magistrate there may be at Manbhum. At this re-trial the accused 
will be at liberty to use, in accordance with the provisions of the law, 
the statements of the witnesses recorded by the police. 


Before E. Hosking, Esq. 


Second 
peat MA ME v. MA MYIT. 
No. 123 
of Mr. Heaton—for Appellant. | Mr. Porter—for Respondent. 
Bae Buddhist Law—Inhevitance—Shave of eldest daughter by second wife. 
~ goths "Where there is a son competent to assume the pareiital duty, an eldest daughter ~ 


by a second wife cannot claim a share in her deceased father’s estate during the 
lifetime of her mother. : 


PL‘IINTIFF-RESPONDENT Ma Myit is the daughter of U Lun, deceas- | 
ed by his second wife Mi Thaing, who is living, but is not a party to 
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this suit. Ma Myit sues Ma M@ a grand-daughter of U Lun, and his 
first wife, Mé Shwe Mi, as the administratrix of the estate of U Lun, 
and other children and grand children of U Lun, to recover her share 
of certain land known as the Shwedan grant land containing altogether 
15537 acres, Plaintiff claims a specified portion, which is said to con- 
tain 201°23 acres. Why she claims this particular quantity of land is 
not explained, She states that she is the eldest daughter of the second 
wile, and refers in the plaint to the 38th section of the roth chapter of 
the Manukyé Dhammathat but this section does not explain what the 
share of the eldest daughter of the second wife is. 

The Myoék, by some calculation which he apparently bases upon 
the r4th section of the roth chapter of the 4faxuyké Dhammathat, 
arrives at the conclusion that plaintiff's share is 190°62 acres. The 
section he refers to applies in cases where both parents are dead. 
As plaintiff's mother is admittedly living, 1 do not understand why the 
Myodk held the section to be applicable, nor am I able to fathom his 
calculation. 

The District Judge’s calculation is easily understood. He holds 
that the eldest son of U Lun by his first wife, and plaintiff as the eldest 
daughter by the second wife, are jointly entitled toa fourth share of 
the property left by U Lun, and he awards plaintiff one-eighth of the 
land claimed. An eighth share would be 192% acres, rather more than 
the area awarded by the Myodk, tgo"62 acres 

The District Judge does not cite any authority for his decision, that 
the eldest son of the first wife and the eldest daughter of the second 
wife are entitled to claim one-eight share each. 

There are authorities for holding that the eldest son or the eldest 
daughter may claim one-fourth of the property during the lifetime of 
one sutviving parent, but this rule, in my opinion, means the eldest son 
or the eldest daughter where there are no sons. In Mi Saung v, Mi 
Kun, Selected Judgments, p. 120, Mr. Jardiné, after considering the 
position of the eldest son. says: “Under certain circumstances the 
“ eldest daughter, at least when there is no son competent to assume 
“the parental duty, takes the paraphernalia of the deceased mother. 
“* * % They are rights additional to the fractional share of the 
“inheritance, which on the death of one parent the eldest son or eldest 
“ daughter is entitled to demand from the surviving prrent.” In the 
Special Court case reported at page 378 of the Selected Judgments 
Mr. Meres says: ‘On the death of one of the parents the eldest son 
“or daughter may claim his or her’share, and the remainder of the 
“property vests in the surviving parent for himself or herself and the 
“the remaining children” (p. 385). It is true that in these cases the 
questions related to the children of the same father and mother. In 
the present case the District Judge finds that U Lun acquired the land 
_ in suit when he was married to his first two wives. Supposing one 

of these wives had died after the acquisition of this land and before 
_U Lun died, then the land would have been the joint property of U 

Lun 2nd the surviving wife, and the eldest child of the deceased wife 

could not have claimed a share in the lifetime of the father and the 

step-mother. Qn the death of the father, I think it would only. be his 
, 7 


Civil Second 
Appeal 
No. 123 of 
1863. 
October. 
20th. 


eee 


a Second 
» Appeal 
No.'123 of 
: #893. 
October 
2oth. 





50° ‘PRINTED JUDGMENTS, COURT OF THE JUBICIAL = [OCT. - 








‘eldest son wko could claim a fourth share. Had there been no son 
‘competent to assume ‘the parental duty, then the eldest, daughter 
‘might claim a share in the lifetime of her mother. I therefore hold 


that plaintiff has{no right to an eighth share of the land in suit as the 


‘eldest daughter of U Lun by his second wife. Mr. Porter contends 
‘that as plaintiff is not suing-her mother, but is suing for a share of 
‘the land in the possession of the administratrix of the estate of U 


Lun, she’be entitled to recover a share, and that, if necessary, the 


‘ suit, should be converted into a suit forthe administration of the 


estateof ULun. .. ST hae 

'Ma Myit has brought this suit in her own right as, the eldest 
daughter. Having no such right of suit she would have to sue with 
her mother Mi Thaing’s consent, and she would have to show in the 
plaint that slie had authority from her mother. Mi Thaing would be 


‘a necessary party to the suit, and it would have to be proved, as be- 
‘tween Mi Thaing and the administratris of U Lun’s estate, that the 


property left by U-'Lun now in her possession was not alloted to her 
as her full share of his estate. U Lun left two other widows, and, if’ 


‘they are alive, they too would be necessary. parties to the suit- Iam 


of opinion that under these circumstances the plaint cannot now be 
amended in the manner suggested by Mr. Porter. ‘I reverse the 


decrees of the Lower Courts and dismiss plaintifi’s claim with all costs 


Criminal Revision 


“section 106, Criminal Procedure 


upon her. 
| Before E. Hosking, Esq. 
QUEEN-EMPRESS v. NGA SO PE anp FOUR oTHERs, 


Finding—Security for keeping the peace—Uttering obscene words—Indian Penal 
Code, s. 294—Code of Criminal Procedure, s. 106, i 


In prosecutions under section 294, Indian Penal Code, a clear and specific alle: 


‘gation of the words uttered and of the person by whom they were uttered must 
‘be made against the accused. 


A Magistrate cannot require an accused, on conviction of an offence under sec- 
tion 294, Indian Penal Code, to furnish security for keeping the peace under 
section 106, Criminal Procedure Code. 

. THIS case was referred by the Judge of Moulmein to the Judicial 
Commissioner in the following terms :— 
‘The five accused pérsons in this case were«-charged with uttering 
obscene words under section 294, Indian Penal Code, and were tried 
together and summarily, and were each sentenced to a month's rigor- 
ous imprisonment for that offence, and they were also required, under 
nde, to execute bonds for keéping 
sum of Rs. 200 with two sureties 
‘dered to suffer simplé imprison- 





the peace for six months each i 
of Rs. 100 each, or in default were or 


~ment for that-period-or until the securily was furnished, 


_ The complaint does not set out the words uttered by the accused, 
vand there is nothing in the proceedings to show. which of the accused - 


uttered the obscene words. incidentally m&ntioned in the Magistrate _ 


reasons for convicting, and it is impossible to suppose that all the five 
men called: out ‘the one. obscene expression which the Magistrate 


~. pecords, As has been held by the High Coyrt of Calcutta in Regina v. 
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Opendronath Doss,1.L. R., 1 Cal. 356, and by the Sudicial Com- ¢yjminal Revision 


missioner in {among other cases) Queen-Empress v. Mi Min St, No. 809 of: - 
Ripley’s Selected Judgments, 262, a clear-and specific allegation of the. Psa 
words uttered and of the person by whom they were uttered must be i” 


stated against the accused, and that was not done in the present case, 
nor has the Magistrate in his decision stated definitely which of the 
accused uttered the words specified in his judgment, The Magistrate 
has thus come to no finding on which the conviction can be sustained 
against all or any of the accused persons. ; 

The order of the Subdivisional Magistrate requiring the accused on 
conviction to give security for keeping the peace was also wrong, 
because the offence under section 294, Indian Penal Code, of which the 
accused were convicted is not one of those mentioned in. section 106, 

Criminal Procedure Code, on conviction of which such security can be 

required. The offence under section 294, Indian Penal Code, more-. 
over, is in no way whatever connected with any probability of a breach 
of the peace, and the Magistrate was therefore not at all justified in 
passing the order. 

I have directed the release of all the accused persons on bail pending 
the result cf their application for revision, and J have the honour to. 
recommend, for the reasons above stated, that the conviction and sen- 
tence-passed by the Subdivisional Magistrate under section 294, Indian 
Penal Code, should be set aside and also his order under section 106;>* 
Criminal Procedure Code. 

It is to be regretted that the Magistrate did nottake the course of 
charging the accused with the more serious offence to which he alludes 
in his judgment, if, as appears from his remarks, there was evidence 
that that effence had been committed, but by reason of the case having - 
been summarily tried, lam unable to say that any other-offence was 
established, 

The order of the Judicial Commissioner on the reference was as 
follows : 

For the reasons stated by the Judge of Moulmein, the convictions and 
‘sentences, and the order passed under section 100 of the Criminal 
Procedure Code, are set aside. 





Before Ey Hosking, Esq. : Criminal Appeals 
NGA THA HLA anv rwo orners 7. QUEEN-EMPRESS. Nos. 333—334 of 
Mr. Lentaigne—for Appellant, Nea Tua Hxa. yoke 
Pardon—Accomplice—Criminal Procedure Code, s. 337. 8th, 
In a case not triable exclusively by a Court of Sessions or aHigh Court a pardon — 


cannot be granted under the provisions of section 337, Criminal Procedure Code, 
In such a case the evidence of an accused person who has been illegally pardoned 
is inadmissible. 

THE principal witness against the accused is Maung Yaik, an 
accomplice, who was illegally pardoned and made a witness. As the, 
offence was not one triable exclusively by the Court of Session or 
High Court, a pardon could not be granted under section 337, Crimi- 
nal Procedure Code. ‘The evidence of Maung Yaik haying been 
llegally taken, must be excluded.*.” Apart from the evidence of Maung 


*LbL R, Bom. 617, 1. L. Ry 2 All, 262, 
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_ Criminal dpses® Yaik there is no evidence to warrant the conviction of, the. tee 


Nos, 332-334 oF 
1893. 
November 

8th. 


' Criminal Appeal 


The receivers of the stolen property probably knew that. it was stolen 
_ property and their evidence must be accepted with caution... It is not 
unlikely that the evidence against Maung Kyaung O has been con: 
cocted as he was suspected by the police. 

The District Magistrate should not have admitted evidence, as to the — 
bad reputations of ‘the accused, and he should not have admitted hear- _ 
say. evidence. 

The Sessions Judge, in disposing of this case on rélégence, appears 
to have overlooked the provisions of section 380, Criminal Procedure 
Code. The Sessions Judge has the same powers under that section-as. , 
under.section 423, except “that he cannot order the accused to be com- 
mitted for trial. 

I reverse the convictions and sentences and direct that the accused be. 
set at liberty. 

Before E Hosking, Esq. 
QUEEN-EMPRESS v. NGA SHWE THE. 
' Mr. &, G. Man—for Appellant. 


Confession of aoeed in sceinays to confess—Admission of plea of accuséd-—Code 
of Criminal Procedure, ss. 164, 350—Evidence' Act, s, 24-——Commitment ‘by 
_ Magistrate on evidence partly recorded by him and partly by: wneiiier who had 
' not ceused to exercise jurisdiction—TIts regularity. 


_ Held—that tinder the circumstances of the case the confession of the red 
was not voluntary, and that his plea before the District Magistrate was improperly, 
admitted by the Sessions Judge. 

Witnesses for the prosecution examined by the Committing Magistrate must be. 
vendered for cross examination at the trial, 

Noa Suwe Tue, a circle thugyi, has been convicted by the Addi- 
tional Sessions Judge of Pegu and Irrawaddy Divisions of having in 
February last committed criminal breach of trust in respect of "Rs. 
7;789-4-2 collected by him as revenue due to Government, and he has 
been sentenced under section 409, Indian’ Penal Code, to five years’ 
rigorous imprisonment. 

The Sessions Judge says in his judgment that the necessary proof as 
to accused having collected.this money “is to be found in the confes- — 


-“ sion of accused recorded by Magistrate Maung Tha Noon the ioth 


‘« August, in the examination of the accused by ‘the District Magistrate 
“on the 11th. August, and in accused’s plea of guilty to the charge’ 


_ drawn up by the District Magistrate.” 


For the accused it is contended that the confessions made - by the 
accused on ‘he roth and 11th August and subsequently withdrawn are 
inadmissible under section 24 of the Evidence Act. 

-Lam.of opinion that this contention is correct: The circumstances 


under which the confession’ was obtained on the roth Augiist convince ~~ 


me that it was not in fact a voluntary confession, but that the accused 
was induced to make it, and I hold that be was still under the influ- 
ence of that inducement when he was examined on the 11th August. 
‘On the roth August Mr. Hartnoll, Deputy Commissioner of Bas- 
sein; accompanied by Mr. Peche and the Subdivisional Officer. Maung 
Tha No, went in a launch to a village where Nga Shwe sai was 
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living. Mr. Hartnoll informed Nga Shwe Thé that his accounts ap- ,,,,- 
peared to have been falsified and that he had to account for a aes ae 
Rs. 8,000 money, and valuables belonging to accused were seized and 1802 

he was hand-cuffed and put on board the launch. Maung Tha Ny 
was then directed to talk to accused in order to ascertain what had 
become of the money. After talking to accused for about one-and-a- 
half hours, he admitted that he had received. and used the money. 
Late in the evening Maung Tha No, as a Magistrate, recorded very 
briefly accused’s confession under section 164, Criminal Procedure 
Code. Next day Mr. Hartnoll, as District Magistrate, put accused 
on his trial, examined him at length, and framed a charge to which 
the accused pleaded guilty. Mr. Hartnoll, before charging the ac- 
cused, gave him the option of being tried by the Sessions Court, and 
he expressed a wish to be tried by Mr. Hartnoll, asking for a lenient 
sentence. Mr. Hartnoll adjourned the case for judgment, and before 
judgment was delivered accused, through an Advocate, withdrew his 
plea of guilty and his confessions, on the ground that he had been 
induced to make them, and asked to be committed for trial. Mr. 
Hartnoll then transferred the case for enquiry to Mr. Moultrie, who 
examined further witnesses for the prosecution and committed the 
accused for trial before the Sessions Court, partly upon evidence 
recorded by Mr. Hartnoll and partly upon evidence recorded by 
himself. This was irregular. Section 350, Criminal Procedure Code, 
was not applicable as Mr. Hartnoll had not ceased to exercise jurisdic- 
tion. 

The Sessions Judge admitted in evidence the accused’s plea of 
guilty to the charge framed by the District Magistrate. 1 am of 
opinion that the plea should not have been admitted, as an accused. 
person who is committed to the Sessions. Court should not be called 
upon to plead until he is placed on his trial before the Sessions 


Court. 

Mr. Hartnoll was examined for the prosecution by the Committing 
Magistrate, but was not examined in the Sessions Court and was 
not tendered for cross-examination. It is a well-established rule 
that witnesses for the prosecution examined by the Committing 
Magistrate must be tendered for cross-examination at the trial if 
their attendance can be procured. 

Mr. Hartnoll’s evidence was very material on the point whether . 
any inducement to confess was held out to theaccused. Mr, Hartnoll 
gave his evidence before the Committing Magistrate in a very fair 
and impartial manner. He said: “ We then started off for Myaung- 
‘“‘ mya, and as [ even then thought that the thing might be explained, 
“and at the same time as ] wanted to know where the money had gone © 
“and who were implicated, if fraud had been committed, I told Tha 
“No to examine the thugyi (accused) on the subject in the course of 
“ conversation on the way, Burman to Burman. Just before we reached 
“ Myaungmya, as far as I remember, Tha No came into the cabin (I 
“must tell you Tha No and the. thugyi were out on the bow of the 
“steamer, and Mr. Peche and I were in the cabin) and said to me: 
«It looks as if the thugyi had taken the money, and, if he is given a 


j 
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Criminal Appeal “ lesser punishment. on condition of his handing up the money, I think 
No. 3510f “he will speak out.’ As far as I remember, I said to him in the course 
1893. “of conversation that ensued, ‘lesser punishment might be a matter 
et “for consideration if the money is given up, but do not tell the thugyi 
al “that nor offer him any inducement.’ As Tha No was going out of 
“the cabin door I remember calling him back and saying, ‘ Be sure 

“and don’t offer him any inducement.’ Just on arrival at Myaung- 

“mya Maung Tha No told me that the thugyi had said he had eaten 

the money.”” Maung Tha No says that he said he only told accused 

to: speak the truth, that. he did not tell him he would be leniently 

dealt with. It is curious that Maung Tha No forgets that any warn- 

ing was giver to him by the Deputy Commissioner not to offer an 

inducement to accused. Maung Tha No was reluctant to record 

accused’s statement as he had himself elicited the statement from 

him. When recording the statement he asked accused whether any 

one had forced him to confess, but he did not ask him whether any. 
‘inducement had been held out to him. The confession was made 

almost immediately after Maung Tha No’s conversation with Mr. 

Hartnoll, and the probabiljty is that without making any actual 

promise, Maung Tha No caused the accused to infer that it would be 

better for him to confess. - ; 


I question very much the propriety of an accused person who 
ds in custody charged with a serious offence being questioned by a 
‘Government official. with a view to eliciting admissions from him. 
Such procedure is in accordance with French law, but it is not in 
accordance with English law. A confession thus obtained could not 
possibly be treated as a voluntary confession such as may be recorded 
under’ section 164 of the” Criminal Procedure Code. Mr. Cowasji 
points out that the defence of the accused before the Sessions Court 
was that.he confessed because he understood from what was said to 
him by his superiors that he would only be held civilly responsible 
if he confessed, and that that defence was unsustainable as accused 
confessed when actually on his trial before the District Magistrate. 
It appears from the Sessions Judge’s judgment that the defence was 
that of the accused’s Advocate. In his desire to free his client from 
any criminal responsibility the objection pointed out hy Mr. Cowasji 
was overlooked by tke accused’s Advocate. ‘That is not, in my opinion, 
sufficient ground for setting aside the defence ‘that. the contession 
was obtained ‘by inducement. The accused’s readiness at first to 
be tried by the District Magistrate, without the assistance of an 
Advocate and in preference to being committed tothe Sessions Court. 
shows that he e~pécted the District Magistrate to deal with him 
leniently and, for reasons already stated, it appears to me that he had 
grotinds for that expectation. : 
~--The~aceused-must~be-acquitted of the offelice «of which he has 
been convicted, Whether re should he prosecuted: for an other 
offence for which he is liable to te tried under the provisions of eactan 
403 of the Criminal Procedure Code I leave for the decision of Govern 
ment. I reverse the conviction and sentence and’ direct that Nga 
ghwe Tht be acquitted and set at liberty, ee Ne 
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Exhibits in Criminal Cases—Criminal Procedure Code, s. 517. 

Property exhibited in criminal case (excepting live-stock and property subject 
to speedy and natural decay) should not be delivered to the person entitled to it 
until the period allowed for the presenting an appeal has passed or, when such 
appeal is presented within such period, until such appeal has been disposed of. 

Tue District Magistrate states in his judgmnet that the case turned 
upon the identification of a handkerchief which was found in the 
possession ‘of accused. By comparing this handkerchief with a piece 
from which it was said to have been cut, the District Magistrate came 
to the conclusion that it had been cut from that piece. In contrayen- 
tion of the provisions of section 517, Criminal Procedure Code, the 
handkerchief was given to the complainant before the appeal of the 
accused was*heard. 

At the hearing of the appeal the handkerchief was produced before 
the Sessions Judge, and he was not at all satisfied that the handker- 
chief had been cut“off the other piece which had been produced by 
complainant’s vendor. 

In a very carefully considered judgment the Sessions Judge pointed 
out the contradictions and what appeared to him to be the improb- 
abilities in the evidence for the prosecution, and he reversed the 
conviction and sentence. It is now alleged that after the handker- 
chief was returned to complainant he wore it and thus the colour 
faded, and that he cut off a stripe as it was fraving. It is probable 
that the Sessions Judge was not aware of these allegations. Assum- 
ing them to be true, | am of opinion that this is not a sufficient 
ground for setting aside the order of acquittal. The most material 
evidence in this case cons'sted of the comparision between the hand- 
kerchief found with accused and the piece from which it is said to 
have been cut. It was essential that the Appellate Court should exer- 

_ cise its judgment on this evidence, but the handkerchief admittedly 
not being forthcoming in its criginal state, the Appellate Court was 
unable to satisfy itself as to the identity of the handkerchief. The 
onus is on the prosecution and it is now unable to discharge it. 
There may be suspicion of collusion between the complainant and the 
accused, but there, is nothing beyond suspicion: 

The only witness: who was examined by the Disttict Magistrate as 
to the handkerchief found with accused having been cut from the 
piece produced by the complainant’s vendor was a Ywathugyi, Maung 
Yé Din.. There is nothing te show he was an expert in. such matters. 
He merely says “ that he observes. by the way in which the line of 

_ “separation runs through the pattern and the flowers that they {the 
“two handkerchiefs) are portion’ of one and the same piece. 

This case shows the necessity of strict compliance with the pro- 
visions of section 517, Criminal Procedure Code, that property (except- 
ing live-stock and property subject ‘to speedy and natural decay) 
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Criminal Appeal should not be delivered to the person entitled to it until the period 


Ne 8 . 4 allowed for presenting an appeal has passed, or when such appeal is 

Sanvary presented within such period, until such appeal has been disposed of. 
i2sth, {t is I believe a common practice for Magistrates to order the 
-—— delivery of property to owners without waiting forthe prescribed period, 


This practice should he discontinued. 
The appeal is rejected. 





[SPECIAL COURT.] 


lg ale ta ; Before E. Hosking, Esq., and R. S.T. MacEwen, Esq. 
. 1 Of 
1894. A.M. MADARSAIB BROTHERS & Co. By THEIRPARTNER A. Ma. DAWOOD 
February v, MOONA ABDOOL KASSIM anb ANOTHER. 
agra. Attachment before judgment of property outside furtsdiction. 


The property of a defendant which is not within the jurisdiction of the Court 
cannot be attached before judgment under.section 648, Civil Procedure Code. 
_ THE case was submitted by the Judge of the Court of Small Causes, 
Rangcon, to the Recorder of Rangoon in the following terms :— 


* On the 18th January 1894, the plaintiff in Civil Regular No. 340 of 
1894, A. M. Madar Satb and others v. Moona Abdool Kassim and 
Sooltna Rowter, applied for attachment before judgment under sec- 
tion 648, Civil Procedure Code, of piece-goods in a stall at Ma-ubin in 
the Théngwa district which were then attached and in the custody of 
the Bailiff of the District Court. 

The attachment was granted and the necessary order sent to the 
District Judge of Théngwa who refused to execute it for the reasons 
stated in a letter, of which the following is a copy :— 

“ With reference to your No. 31-8, dated the 18th January 1894, I have the 
honour to reply that in Indian Law Report, 8, Madras, 20, Krishnasawmt v. Engel, 
it has been decided that property of a defendant not in the jurisdiction of the 
Court cannot be attached before judgment and as the property is in the hands of 
the Bailiff the procedure even, if legal seems hardly necessary. I return the order 
herewith.” : 

I have hitherto considered that property outside the jurisdiction 
could be attached before judgment under séction 648, Civil Pocedure 
Code, and have cccasionally on good cause shown granted such 
attachments and have ascertained that similar attachments have been 
granted by the Recorder. aie 

I cannot find that the point has evér been considered and settled by 
the High Courts of Calcutta, Bombay, or Allahabad, but the Madras 
High Court in th2 case cited by the District Judge has expressed a 
very decided opinion thereon which, although not binding upon me, 

..ds certainly entitled to my highest respect. 

The District Judge has raised the question of the legaltiy of the 
procedure of this Court on grounds which appear to have some force, 
and it is essential that the matter should be authoritatively settled so 
that there may not in future be the possibility of a divergence in 
opinion between the Judges of this Court and those of the Coyrts 
subordinate tg the Judicial Commissioner. as, 
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I therefore under section-617, Code of.Civil Procedure, refer this Civil Reference 
point upon which I entertain reasonable doubt for the decision of the No.1 of | 
High Court. Pia 

Can property of a defendant, which is not within the jurisdiction of yd 
the Court, be attached before judgment under the provisions of section 

- 648, Code of Civil Procedure ? 

The Recorder of Rangoon referred the case to the Special Court 

with the following order :— 

As this question has arisen out of the refusal of the District Judge 
of Théngwa to execute an order for attachment before judgment issued 
by Small Cause Court of Rangoon, and as the question is also one 
of.general importance affecting the procedure to be followed not only 
in Rangoon, but in all Courts in Burma governed by the Civil Proce- 
dure Code, it is desirable in my opiniom that the point should be 
decided by the Special Court. I therefore refer the question submitted 
by the Judge of the Small Cause Court to. the Special Court under 
section 67 of the Burma Courts Act. I reserve my own opinion on the 
point at present, but | think there is force in the reasoning of the 
judgment in I. L. R., 8, Madras, 20. . 

The following judgment was delivered by— 

MacEwan, J.—Section 483 provides that the Court may call upona 
defendant to furnish security and on his failing to do so may direct 
that his property within the jurisdiction of the Court (the Court hear- 
ing the application) shall be attached. Ithink it is quite clear that 
under this section only property within the jurisdiction of the Court 
referred to in that section can be attached. 

There remains the effect of scction 648. It is clear, I think, from 

aragraph 3 of that section that it was intended to apply to a case fall- 

ing under Chapter XXXIV, but having regard to the limitation upon 
the Court’s power imposed by paragraph 2 of section 483, it can only 
apply to the arrest of a defendant under section 478, and not to 
attachment of property. If the history of the alterations in the Code 
from 1859 downwards and the earlier cases bearing on the subject be 
considered, this will be found to be the result, and the latest case on 
the point (I. L. R., 8, Madras, 20) holds that section 648 does not 
authorize the Court to attach any property which it is not authorized 
to attach by any other sections of the Code. 

I would therefore reply in the negative to the reference of the 
Small Cause Court Judge. 

Mr, Hosking concurred. 





Before E. Hosking, Esq. Criminal Revision 
§ 6 
QUEEN-EMPRESS z. V. M, T. T. VEERAPPA CHETTY. ser 
The Government Advocate—for the Crown. ‘ : Fi pbs 
Burma Forest Act, Chapter VI—Rules under the Burma Forest Act, Drift timber | . ci 
—Timber in transit. 
Heild—that Chapter VI of the Forest Act applies to breaches of rules in respect 
of timber floated down the Salween river, which although treated departmentally 
as drift timber, is actually timber tz transit. 
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Held also—tha. whoever makes the report under Rule No. 17 of .the Forest 


_ Departmental rules is personally responsible for its correctness. __. 


THE accused, an importer of timber, was convicted by the Special 
Magistrate. of an infringement of Rule No. 17 made under the, Burma 
‘Forest ‘Act, .1881,. by ‘making an incorrect report of the hammer-: 
marks on a log of timber, and Punder Rule 33 he was fined’Rs. 50. : 


‘The log in. question -had come down the Salween and had besn 
brought into the timber station at Kado, el 


The Judge of Moulmein gives the following dalam dlor of ‘the | 
manner in which. the timber is brought down the Salween to Kado: ’ 
“The transit of timber coming down the Salween from places beyond the. 

“rapids, which are distant some 120 miles from M oulmein, is managed 

“in the. following.:way.. The timber is aunged 7.e., “dragged and 

« pushed by elephant) into the creek or stream tributary +0 ‘the Salween’ 
- nearest to the place where it is cut, and sometimes, under: special ' 

“agreement, to the Salween itself, where it is left to find its way down ° 


_ “the river. The logs are not rafted but float singly down the Salween’ 


to a point below the rapids where a boom is put up across the river. 
“to arrest them, and the timber is met there by persons specially © 
“licensed under Chapter VII of the Forest Act to collect it, and it is 


~ “brought down in rafts to the timber depdt at Kado. ” This’ depét is ~ 


five or six miles from Moulmein. The-Forest Department treat this 
-timber as drift timber until it is collected below the rapids and ‘there’ 
they treat it as timber “in transit.” The Judge of Moulmein says :—., 
“J do not wish to be understood to accept the view of the Forest. 
“ Department or the Special. Magistrate that timber. coming down the 
“ Salween. in the circumstances I have mentioned is necessarily ‘ drift ’ 
“timber in the sense of Chapter VII of the Forest Act, for timber which’ 
“is put into the water for the purpose of being floated in the only way 


- “in which it can be got over the rapids, and is awaited at the boom by 


“its owners cannot propertly be said to be timber that is ‘drift’ in the 
“sense of the Forest Act. But as the Forest Department choose ta 
“treat such timber.as ‘drift’ timber and issue licenses for its collection 
“under Chapter VII, I am of opinion that they are not entitled to apply 

“only a part of the procedure of that chapter for the collection of the 
“timber and tren bring it under the operation of Chapter VI (under 

“which Rule 17 is framed).for the purpose of punishment of those who 


_ “disregard the departmental Direction No. 23." esses. 


For these reasons: Mr. Macleod is a opinion that the conviction is 
bad and should be set aside. 

‘I agree with Mr. Macleod that timber carried down the Saleen’ in 
‘the manner described is not drift timber within the meaning of Chapter 
VII of the Forest Act. Section 46 enacts that “all timber found adrift, 
beached, stranded, or sunk, &c., shall be deemed to be the property 


~—of ‘Government ee unless-and--until- vany “person establishes“ his right ~ 


thereto as provided in this chapter.” ‘The Salween above the rapids 
is not navigable and the timber cannot be kept under control as it 
floats down the river, but it is put into the river at a certain point 
with the express intention that it should be carried to another point 
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where its arrival is expected. The Forest Department do not follow Criminal Reviston 
out the procedure prescribed by Chapter VII for drift timber, and No. 67 of 


thus show that they do not really regard such timber as “ drift” Ps 
within the meaning of the Act. pier 
This timber no doubt requires special rules for its collection below — 


the rapids, but the rules should, I think, be made under Chapter VI, 
which relates to timber ‘in transit.” 


>It appears to me, however that the Forest Department rightly treat 
the timber as in transit after it has been collected below the rapids. 
The error in treating the timber as drift before it is collected might 
vitiate a conviction of the breach of the rule relating to “ drift’ timber ; 
but I do not see that the conviction of a breach of arule relating to 
timber in transit can be bad when as a matter of fact the timber was 
in transit, and assuming that the breach is proved. 


Another point which has been argued by Mr. Law, who appears for 
the accused, and which was Considered by the Judge of Moulmein, is 
whether the accused exercised such due care and attension in making 
the report as would entitle him to the protection proveded by section 
99, Indian Penal Code. 


It is admitted that accused based his report upon information given’ ~ 
to him by his watchman. This man, though in the private employment 
of accused, is under the control of the Forest Department. His: 
appointment is subject to the approval of that department and it has the 
power to dismiss him. Mr. Law contends that the importer cannot be 
expected to go to Kado to personally inspect every log on its arrival, _ 
and that.he is not criminally responsible for the carelessness of his ser-"" 
vant. In the present case the rules made by the Chief Commissioner ~ 
under the powers given to him by the Burma Forest Act, render the” 
maker of the report liable to punishmennt if the (report does not 
contain full and correct particulars of the timber, its marks, &c. The 
report need not necessarily be made by the importer: he may employ 
an agent for the purpose; but whoever makes the report is personally 
responsible for its correctness. The object of the law is toa great 

extent to protect timber traders from having their timber misappro- 
priated. 


After the report has been made the timber ought to be examined 
by two depét peons who have to certify below the report whether it 
is correct, Mr. Law argues that this would prevent any harm result- 
' ing from an incorrect report. The peons might be as careless as the 
watchman, and they appear to have been so in the present case. 


The accused had been twice previously punished for incorrect re- 
ports, and well knew that be would be held personally responsible ‘if 
the report was not correct. The evidence shows that there were 13 
impressions of a mark which was not reported, and that one or two 
of these could be seen without washing the log. 


‘Isee no sufficient grounds. for interfering with the conviction or 
sentence, ys ; 
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ARDS 8. 0 MA PYU 2. MAUNG HEIN. 
sae oS Mr, Lentaigne for Appellant. 
1094. yee : ; Bip foe ate 
: Stamp not duly cancelled—Admission and subsequent regzection of —Stamp Act, s. 
Bae dee Geiniltig? Money borrowed for —Privateand public gambling jones: 
as - “Courts of First Instance should carefully examine documents chargeable with duty 


‘to see that they are duly stamped. before admitting them in evidence. ‘Where, 
“however, a document: nct duly stamped has been admitted in evidence it cannot 
subsequently in the same suit be rejected because it was not duly stamped. 
‘Where money is borcowed to be used in gambling, the question whether the 
‘object of the loan was unlawful depends upon whether the gambling was of a kind 
forbidden by law. ; as 

Tuis action was ‘instituted to recover Rs. 116-8-6, principal and. 
interest ‘upon’ a promissory note. Defendant replied that he was 
drunk when he signed the note, that there was no stamp affixed to it, 
that he did not: know how much money he received, and that he lost 
-the money gambling. The Myodk found that the promissory note was 
stamped, that defendant was not drunk when he signed the note, and 
that he had received Rs. 100. 

On appeal the District Judge held that the promissory note was in- 
admissible in evidence. as the stamp had not been cancelled, and he 
found: that the money was borrowed for the purpose of gambling, 
and, therefore, could not be recovered by suit, the object of the loan 
being in his opinion unlawful. Section 11 of the Stamp Act (1 of 1879), 
recognized that the stamp affixed to the promissory note should be 
cancelled, and the last paragraph of that section provides that any 
instruments bearing an adhesive stamp which has not been cancelled 
so that it cannot be used again shall, so far as such stamp is concerned, 
be deemed to be unstamped ; consequently the stamp on the promis- 
sory note not having been cancelled, the note was not duly stamped, 
‘and was therefore under the first paragraph of section 34 of the Stamp 
Act inadmissible in evidence. The Myodk erred in admitting the 
note in evidence. Courts of First Instance should carefully examine 
documents chargeable with duty to see that they aré duly stamped 
before admitting them in evidence. When, however, a document not 
duly stamped has been admitted in evidence it cannot. subsequently 
in the same suit be rejected because it was not duly stamped. The 
District Judge has overlooked the last paragraph of section 34, which. 
is as follows: . ‘‘ When an instrument has been admitted in evidence, 
such admission shall not, except as provided in siction 50, be called 
in question at any stage of the same suit or proceedings on the ground 
that the instrument has not been duly stamped.’ 


There.can be no doubt that the money: was: borrowed to be used 
in gambling:.whether the object of the loan was unlawful -depends 
upon whether the gambling was of a kind forbidden bylaw. . 

‘In Subbaraya and Dewandra (2) plaintiff sued to recover Rs. 25 
borrowed at a gambling-place for the purpose of gambling. The Munsif 
decreed for plaintiff, bolding that the loan was not illegal... Defendant 
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applied to the Madras High Court to set aside the degree on the ~ Civil Seeond 
ground that the object of the loan was illegal, immoral, and opposed Appeal No. 208 g 





‘to public policy, because the plaintiff advanced the money to the de- Te0a: 
fendant to enable him to continue gambling after the defendant had 1894s 
lost all his money. ; February 

Sir Charles Turner, C..J., in giving judgment said: “ Except by the 26:h. 
“ section of the Penal Code (294A) which refers to lotteries, gambling — 

_ “is not prohibited by law in the Mufasal of this presidency. Conse- 
“quently the money is recoverable.” Querrier v. Closton, (1) King 
v. Hemp (2). 

In this province, public gambling is prehibited by Acts III of 1867 
and XVI of 1884, but private gambling is not forbidden. The District 
Judge says in his judgment that the lender of the money was the wife 
of the gambling-house keeper. There is evidence that defendant 
gambled in the house of the husband of plaintiff, but there is_ no 
evidence that his house was a public gaming-house within the mean- 
ing of the Gambling Acts. The District Judge does not seem to have 
‘distinguished between private and public gambling. 
In view of the’ruling of the Madras High Court I cannot hold that 
the lending money for private gambling is illegal, immoral, or opposed ~ 
to public policy. 
In reverse the degree of the District Judge and restore the Myodk's*« 
decree with ail costs on defendant-respondent. vs 
Before E. Hosking, Esq. “ Civdl. 
MEYAPPA CHETTY v. CHOKALINGAM CHETTY.anp rurez orazrs. 4? 
Mr. Sen—for Applicant. — | Mr. Fox—for Respondents. on» 6Feb 
2 


| Revisional jurisdiction—Court of the Fudicial Commissioner, Lower Butma—_ 
Court of the Fudge of Moulmein—Court of Small Causes—Lower Burma 
Courts Act, ss. 9 and 10—Civil Procedure Code, s.622—Provincial Small 
Cause Courts Act, 1889, s. 25. : 
The Court of the Judicial Commissioner, Lower Burma, has jurisdiction to revise 
' decrees and orders of the Judge of Moulmein sitting as a Court of Small Causes. 

Extent of ‘revisional powers of High Court under section 622, Civil Procedure’ 
Code and section 25, Act 1X of 1887, considered. 

THERE are applications under sections 622 of the Civil Procedure 
Code or section 25 of Provincial Small Cause Courts Act ‘(Act 
IX of 1887), to have reversed the orders passed by the Judge of 
Moulmein, on the 7th November 1893, returning for amendment four 
plaints presented on the Small Cause side of his Court. The suits 
were instituted upon promissory notes said to have been executed 
by defendant No. 4, Chedumbrum Chetty, in the name of the firm 
of C.P. S. The plaintiffs sought to make Chedumbrum Chetty, 
the agent, liable as well as the principals on the ground that if the - 

. Said Chedumbrum Chetty acted beyond the scope of his authority 
he would be personally liable to repay and discharge the note if 
wrongfully made. out in the name of the principals. The Judge 
of Moulmein held that there was misjoinder of parties (defendants) 
in the suits upon the promissory notes, and accordingly returned 
te tn the Myer 


(1) Jur. 959-312 L. J..cl.57 § (2) 8 L. T. N, S. 255, 
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Civil Revision the plaints for amendment as to the fourth defendant. Mr. Macleod was 
No. 25 of Of opinion that-if “t were found that Chedumbrum Chetty acted beyond 


1893-94. the scope of his authority in signing the name of his principals’ firm 
sir natal to the promissory notes he could not be held personally liable upon - 
3 th, these promissory notes because he did not sign them without indi- 


cating upon them.that he signed as agent. 


The fourth defendant has been personally served with notices of these 
applications and is represented by Mr. Fox. Copies of the notices 
‘have been affixed to the houses of the other three defendants, as Nos. 
1 and 2 refuse to accept service of the notices and No. 3 had left 
his house two days previously. As the three first defendants are 
sued as partners upon a partnership transaction, I am of opinion that 
they have all been duly served with notices. Mr. Fox contends that 
as the Judge of Moulmein had jurisdiction to pass the orders in 
question under section 53, Civil Procedure Code, his Court cannot 
interfere. under section, 622 of the Civil Procedure Code, and he cites 
the ruling of the Privy Council in Amir Hassan Khan v. Sheo Baksh 
Singh (i). According to that ruling a Court that has decided a 
suit over which it had jurisdiction, cannot only on the ground that it 
hss arrived at a wrong decision be said to have exercised its jurisdic- 
tion illegally, or with material irregularity, within the meaning of 
section 622 of the Civil Procedure Code. Following that ruling the 

Calcutta High Court has held that section 622 of the Code is one of 
very limited operation ; and where a Court has jurisdiction to decide 
a question of law or fact, the High Court has no power to interfere 
on revision with the decision on those questions (2). The ruling of 

_the Privy Council led to the passing of section 25 of the Provincial 
Small Cause Courts Act. The Committee on the Bill remarked. 
“The opinion seems to be universal that the ruling of the Privy 

“Council (above’ cited). has rendered it absolutely necessary to extend 
“the jurisdiction which the High Courts possess over the judicial pro- 
-“ ceedings of Courts of Small Causes and of other courts.invested with 
“their powers.” With reference to the extent of the High Court's 
power under section 25, the Allahabad High Court says: “ Sec- 
“tion 25 * * was not intended to give in effect a right of appeal in all 
“Small Cause Court cases either on law or fact... The revisional 

. “powers given by that sections are only exerciseable where it ap- 
“ pears that some substantial injustice to a party to the litigation has 
“ directly resulted from a material misapplication of misapprehension of 
“Jaw, or from a material error in procedure” (3). Mr. Fox argues that 
“this Court should not interfere in the matter of interlocutory orders. 
“In the present case the plaintiffs might suffer materially if the Court 
« does not intertere, as other suits might be time-barred. . 


Another objection is that the Court of the Judge of Moulmein is 

- not a small Cause Court constituted under Act IX of 1887. Section 

22 of the Act makes section 25 applicable to Courts invested with the 
jurisdiction of a Court of Small Causes. 


sae 
(2) LLR. XL, Cal,6, | @) TL. R,, XV, Cal, 
(3) 1. L.R.13, Alla. 2.77. ae aa 
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It. is also objected that this Court is not a high Court within the 
meaning of section 25. Mr. Fox refers to the definition of a High 
-..Court in the General Clauses Act, 1868: ‘“ High Court shall mean 

the highest Civil Court of Appeal in such part.” Under section 64 of 
the Lower Burma Courts Act, civil appeals from the Judge of Moul- 
mein lie to the Special Court, which is therefore it is argued the 
highest Civil Court of Appeal for the Moulmein Court, and the High 

Court to which applications for revision under section 25 of the sia 

vincial Small Cause Courts Act should be made. 

The Lower Burma Courts Act specially defines “ High’ Court” as 
used in that Act to mean the High Courts of Judicature | at Fort Wil- 
liam in Bengal. The Jurisdiction of the Special Court is prescribed 
by the provisions of Chapter V of the said Act. Section 64 expressly 
provides that appeals from decrees and orders passed by the Judge 
of Moulmein shall be heard and determined by the Special Coutt. 
There is no mention of applications for revision either under the Civil 
Procedure Code or under the Provincial Small Cause Courts Act, and 
_ therefore it appears to have been the intention of the Legislature to 
exclude such applications from the cognizance of the Special Court. 
By section 9 the general superintendence and control of the Court of 
the Judge of Moulmein, among other Courts, vest in the Court of the 
Judicial Commissioner. Subject to the other provisions of the Act and 
to the provisions of the Code of Civil Procedure, the Provincial Small’ 
Cause Courts Act, 1887, and any other enactment for the time being 
in force, section 10, invests the Court of the Judicial Commissioner 
with the powers of a High Court in relation to all Civil Courts in Lower: 
Burma except the Special Court, the Court of the Recorder, and the 
_ Court of Small Causes of Rangoon. It has been the practice of this 
Court to. entertain applications for revision of orders and decrees passed 
_ by the Judge of Moulmein, and I am not satisfied that the practice is 
wrong: accordingly I hold that this Court has jurisdiction to entertain 
the present applications. 

Mr. Sen for applicants has urgued as if the learned Judge had held 
that the suits could not be brought claiming relief from one or other 
of the defendants in the alternative. He has referred to section 28 of 
the Civil Procedure Code and has cited Buddree Doss v. Hoare Miller 
and Company (1). Mr. Fox admits that the suits may be brought 
claiming relief from one of other of the defendants in the alternative, 

_ but he contends that in some of the plaints there is no distinct prayer 
to this effect. That I think is immaterial. 

It appears, however, that the Judge’s real objection was to the suits 
being brought upon the promissory notes against the fourth defendants 
who had signed as agent. Mr. Macleod appears to have been of 
.Opinion that the form of the actions should have been different. In 
» Story’ s Law of Agency itis said: ‘If a person, acting as agent for 

“another, should without authority, or exceeding his authority, make 
“ “and execute a deed in the name of his principal and not in his own 

“name, the agent would not be liable thereon, although it would not 
“bind the principal”? (Sixth edition, section 2642.) According to 
““ Byles on Bills: “an agent who makes a contract as agent there by 


(t) 1. L. R. 8, Cal. 170. 


‘Civil Reuistos 


No, 25 of. 

1893-94. 
“February 
. (26th, 


— 
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Civil Revision impliedly undertakes that he has authority, and he and his executors 
No 25 of are jiable in an action ex contractu if he really had no authority.” 


fi, (t2th edition, p, 38.). I do not think that in this country it is neces- 
28thw sary or desirable for the Court of its own motion to take a technical 
-—— objection of this kind, and I therefore reverse the orders of the Judge 
of Moulmein and direct that he do proceed with the trial of the suits. 
Costs to follow final decision. I should have been glad to have referred 
the question of jurisdiction and the question as to the correctness of 
the Judge’s orders to the Special Court, but as there is no suit or 
appeal pending in my Court the provisions of section 67 of the Lower 
Burma Courts Act do not permit of such a reference, 
ee a Before E. Hosking, Esq. 
Nos.203 and 204 of N. L. C. N. CHAKAPPA CHETTY 7. MAUNG SHWE PE, MA 
1803-94. KYIN anxD OTHERS. 
qth. - AROONA CHETTY wv. MAUNG SHWE PE,,M4& KVIN asp 
peas : OTHERS, ; 
cota Fox and:Lowts—fcr Appel- | Mr. Eddis—for respondents. 
ants, ° 


‘Duty of Appellate Court—Fudgment upon finding of facts. 


While an Appellate Court should in every case take into consideration the ad- 
vantage the Court of First Instance has had in seeing the witnesses and observing 
their manner of giving evidence, it is nevertheless bound to exercise its own judg- 


ment upon the evidence. - 

ThE District Judge in his judgment says: “The only points for 
“consideration appear to me to be —was appellant, who held the prior 
“ mortgage bond on the house, present when Maung Shwe Pe sold the 
‘(house to Kim Seng and subsequently in the registration office when 
“the deed of sale was registered or not, and by his (appellant’s) con- 
“duct is he estopped from disputing the validity of the purchase ?” 


The Lower Court has found that appellant was present on these 
occasions, and I am not prepared to set aside this finding of fact, as 
more unsatisfactory evidence I have seldom read, and the Judge of the 
Lower Court who had the witnesses before him is best able to judge 
the value of such evidence. Seis 

It is difficult to understand the District Judge’s reasoning. If the 
evidence to prove the estoppel. was so very unsatisfactory, the natur- 
al conclusion would be, that the party upon whom the burden of prov- 
ing the estoppel tay had failed to discharge the burden. The District 
Judge, however, without exercising his own judgment upon the evi- 
dence, appears to have felt bound to adopt the decision of the Judge 
who saw and heard the witnesses. The District Judge thus denied | 
the plaintiff. the right given to him by law of an appeal upon ques- ~ 
tions of fact. The remarks of Mr. Meres in Tan Oung Ri v.. 
Ram Chandra Deand Ma Shwe Miv. Ma U Ma (*) as to the 





(1) Selected Judgments, I, Pp: 314 and 418, 
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-caution to be used by a Court of Appeal in reversing a finding of fact 
on oral evidence by a Court of First Instance may have been present 
‘to the mind of the Deputy Commissioner, but they are not to be un- 
derstood as depriving appellants of the right of having a decision by 
‘the Appellate Court upon a question of fact. I would invite the at- 
tention of the Deputy Commissioner to the following observations of 
Mr. Meres in the earlier o' the above-cited cases: “The parties now 
“in this Court, as in the Court below, are undoubtedly entitled to a 
““ decision upon the facts, and although neither of the Courts of Appeal 
“has had the advantage of hearing the witnesses, we cannot excuse our- 
“selves from the task of weighing conflicting evidence, and of drawing 
““ our own inferences and conclusions.” Where, however, the evidence 
for either party is almost equally clear and distinct, the Appellate 
‘Court will exercise proper discretion is not distucbing the decision 
“of the Judge wh> had the opportunity of seeing the witnesses and 
observing their demeanour, provided his judg-nent shows that he has 
pie weighed the evidence and rightly placed the onus pro- 
: ands. SSA 5 

The Appellate Court should, no doubt, in every case take into 
‘consideration the advantage the Court of First Instance has had in 
seeing the witnesses and observing their manner of giving evidence, 


Croil Second 
peals 
Nos. 203 and 204 0f 
1€93-94- 
Hazch 
oth 


‘but the Appellate Court is bound to exercise its own judgment upon 


‘the evidence. The cases must go back to the District Judge for a 
fresh decision. The District Judge, in order to decide whether the 
plaintiff is esto »p2d, w:ll have to find not only whether he was present 
‘on the two occasions in question, but also what part ne took in any 
“conversations on these occasions. : 

I reverse the decree of the District Judge and remand the cases for 
dresh judgment. Costs to follow final result. 


Before E. Hosking, Esq. 
MAUNG HLAING v. MAUNG THA KA DO awp rurez orners, 
Mr. Bidoulac—for appellant. | © Mr, Read—for respondent. 

Buddhist law—Widow’s share of joint property absolutely at her disposal—Diui 

ston of one-fourth share among the eldest son and his brothers—~Division of 

property between the widow and her childveri on her remar: ying. 

The widow has absolute p»wer of disposal over one-half of the joint 

‘herself and her deceased haiband. e a a es 

THE land in suit was the joint prop2rty of Maung Hnaung and Ma 
Hmo U. Maung Hnaung died first. Ma Hmo U before he: death 
divided the land between plaintiff Maung Hlaing, the son of her de- 
ceased daughter, defendant No 1, Maung Tha Ka Do, hes owa son, and 
defendants, 2, 3, and 4, the daughters of defendant No. 1. 
_,, The distribution was valid to the extent of Ma Hmo U’s power of 
disposing absolutely of the joint property of herself and her husband. 
Plaintiff had not consented to the partition and therefore it was not 
binding upon him as to the share of the property over which Ma Hmo 
U_ had not absolute power, The question is: What was the share of 
Ma Hmo U at her absolute disposal ? 

9 


Ciutl Second 
Appeal 
sh 210 of 
1893-94. 
March 
rath. 


— 


Sivid Second. 


Appeal 
No. 210 of 
1892-94. 
. March. 
‘qath, 
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The Deputy Commissioner has treated the said share as three-fourths 


“of the whole property. . This, however, is not in accordance with the » 


ruling of the Special Court in Ma On ae others.v, Ko Shwe O and 


others (1). The Special Court was dealing in that case with the joint 


property of husband and wife. The Judges say: “ On thedeath of ‘one 
“of the parents, the eldest son or daughter may claim his-or her share, 
“and the rémainder. of. the property “vests in the surviving parent for 
“himself or herself and the remaining children” (page 385). 
The share of the eldest child is one-fourth. Section 68 of Spark's 
Code ‘would give ‘the surviving parent the dwelling-house and three- 


fourths of the’ éstate, and would divide the remaining one-fourth 
equally among the. children. Referring to this section in A777 Saung 
a, Mi Kun, (? a Mr. Jardine says: “The two assessors ate ‘distinctly of 


opinion that this is bad law; they say they never heard of the younger ~ 


' “childrén sharing in the one-quarter share given to the eldest son, or 
of this share being ae with the maintenance: of the younger 


“ children.” 
| There are authorities: in support of the division of one-fourth - 


‘among the eldest ‘son and his brothers. Dhamma Vilasa, section 2 


(Pereira’ s collection of portions of Dhammathats, page 15 t), Wagaru, 


section 2 (ditto; page 142), Moha Vicchedani, sections 5, 2 (ditto, page 


145). Manusara Shwemyin, section 12° (ditto, prge 113). The 
daughters appears ‘to have a claim upon the mother’s share for main- 
tenance. ‘ 

If.the widow re-marries, she is to take her half share of the dota ; 


property, and the children by the former marriage are to divide the. ~ 


other half.  Wunnana section 26 (Pereira, page 122), Atta panne 
Wunnana, section 159. 


The surviving parent having before the death of the other parent 
had a half share in the joint property, would. naturally retain a half _ 
share at his or her absolute disposal. As in the event of the widow 
re-marrying half the property goes to the children, it would seem thaf 
the widow can only have absolute power of disposal over one-hal, 
of the property. Consequently in the present case Ma Hmo U's 
division of the three pieces of land will hold good as to half.of each piece, 
and the other half will be divided between plaintiff Maung Hlaing ; and 
defendant Maung Tha Ka Do. 


I vary. the decree of the istrict Judge arid=award plaintiff three- 
fourths of the paddy-land now in his ‘possession, one-fourth of the 
paddy-land in Maung Tha Ka Do's possession, and one-fourth of the 
garden-land: in the possession of the other defendants. To Maung 
ha Ko Do 1 award three-fourths of the land in his own possession, 
one-fourth of the paddy-land i in plaintiff's possession, and one-fourth of 
the garden-land in possession of his daughters. The other defendants 
to retain possession of half the garden land. 


Defendants 2, 3, and 4 to bear their own costs, Plaintiff and des 
fendant Maung Tha Ka Do each to bear, half the remaining costs 
throughout. © 


(1) Selected ies 7D a8 | (2) Selected ee 5'P- L216 
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Before £. Hosting oy Esq. 
KADIR AnD ANOTHER 4. sth ey MULK. 


Mr. Connel—for aprellant — { Maung Kyaw—for respondent. 
Master and servani—Bailor and Bailee—Principal and agent—Contract Act, 
SS. 151; 212. 


The relations of a servant to a mast. ‘r are analogous to the relations of a baile® 
to a bailor or of an agent toa principal. A servant in charge of his master’s 
cattle shuld take as “much care of them as a bailee, and is liable fcr loss due to 
want of such care. 


THIS suit was insliluted to recover Rs. 120, the value of a female © 


buffalo, which was alleged to have died throug? the carelessness of 
defend: ant-appellant to whom it had been entrusted tutend. Defendant 
denied that the death of the animal was dve to carélessness. The 


Myodk found in favour of defendant, holding that the cause of death: 


was not proved. 
The Assistant Commissioner reversed the “Myotk’s dames and 
awarded the claim, holding that defendant, had not exercised the care 


required of a bailee. 


Defendant appeals on the: grounds that ‘Vows is ino evidence to 


prove the cause of death or neglect on the part of defendant, and that 


defendant was only plaintifi’s servant, and there was no contract ue 


bailment between them. 
I am doubtful whether defendant was a servant or a bailee, but it 


does not appear te me necessary to decide the point. IT am of 


Opinion that a servant in charge of his master's cattle should take as»: 


much care of them as would be required of a bailee. The relations 
.of a servant to a master are analogous to the relations of a bailee to: 
a bailor, or of an agent toa principal. The Contract Act contains. 
special provisions as to the care to be taken by a bailee (section 151) 
-and as to the skill and diligence required of an agent (section 212). 
An agent is to make compensation to his principal in respect of the 
direct consequences of his own neglect. The Contract Act does not 


specify the duties of a servant to a master. In Addition on Coniracts. . 


(eighth edition by Horace Smith, page 447), it is said with regard to 
the duties of a servant: “Every servant impliedly undertakss to 


“obey the just and reasonable commands of the master, ard to be care-. 


“ful, diligent, and. industrious i in the performance of the work entrusted 
“to him to execute.” : : 


The question then foe decision as to the facts is, what was the eause- 


of death of the buffalo, and was its death due to want oi proper care 
on the part of defendant ? 

The buffalo was in calf, and defendant admits that one evening it 
was not tethered with the other cattle, but had strayed and could not. 
be found. In the morning it, was found dead, with the calf protruding 
from it. One witness for plaintiff says that the buffalo was found stuck. 


in a. narrow gorge. Witnesses for defendant say that it was found a , 
few paces from the gorge. The Mycdk went to the spot and says in. 
his judgment that a female buffalo was driven through the gorge and 


passed but got its sides smeared \ w ith mud. 


Ctosl Second: 
Appea 
No. 103 of « 
1893-09 
Marck: 
16th, 


—anne, 


Civil Second 


. Appeal 
Na, 193 of 
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16th. 
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March 
16th, 


many 


68 PRINTED JUDGMENTS, COURT OF THE JUDICIAL (MAR. 


It seems probable that the death of plaintiff's buffalo was due to. 

pressure passing into or through this gorge, and 1 am of opinion that. 
the defendant did not take proper care of the animal, especially con-. 

sidering its condition, in allowing it to stray, and that he is responsible- 

for its death. Cha 

The appeal is dismissed with costs. 


Before E, Hosting, Esq. 
MAUNG SHWE LON zw. MAUNG SHWE AN. Fg 
Mr. F. N. Burn—for apreilant.  { Mr, H. R. Fagan—for respondent. 


‘ Entry of fransfev of lan? ‘in Thugyt’s Register No. IX—Exclusion by Appellate’ 


Court of unstampea document already admitted by Court of First Instance—- 
Stamp Act, sectiun 34, proviso 3, section 50, proviso 2—LEjection suit—Burdew:- 
of proof. aa ar ok af 
A report entered in the Thugyi’s Register No. IX of the transfer.of land by- 
sale, signed by the transferor dces not require to be stamped. } er 
_ A. Court of Appeal has no power to exclude from evidence an unstamped. 
document already admitted by the Court of First Instance before whom no question 
had been raised about its exemption or ctherwise frcm stamp duty. : 


THE questions referred by the Deputy Commissioner under section. 


21 of the Lower Burma Courts Act may be put as follows :— - 


(1) Does a report, entered in the Thugyi’s Register No. IX, of. 
the transfer ‘of land by sale, signed by the transferor,. 
require to be stamped? 3 

{2) If so, and if admitted in evidence by the Court of First | 
Instance, has the Court of First Appeal power toexclude it 

having regard to proviso 2 of section 50 of the Stamp Act?- 

(3) Upon the issue, whether the land was sold outright by 
defendant to plaintiff, was the Myoék right in holding that . 
the burden of proof Jay on the defendant? : 


The Deputy Commissioner would answer the first and second ques-- 
tions in the affirmative, and the third question in the negative. I am. 
of opinion that all the questions should be answered in the negative. 

The Deputy Commissioner, says that if he is right in his opinion - 
that the entry in the register requires to be stamped, ‘ it follows of | 
“necessity that Government has in its Directions to Revenue Officers. 
“ordered that documents requiring stamps shouldbe habitually signed. 
“without be’ng stamped, for the books are not printed on stamped. 
“‘papet, Pe that as it may, it is certain that the people habitually- 
“make use of Register 1X as a register of title, and thereby:evade the- 
Stamp Act aud the Registration Act.” - 

This register is kept for revenue purposes only, An entry in this. 
register, though signed by the transferor cannot be regarded as the- 
instrument by which the land is transferred on sale,. mortgage, or 
lease, as the case may be. The entry, moreover, only purports to be 
a report of a transaction which has taken place. Jf partics rely upon 
such entries without having stamped and registered instruments of” 
transfer they do so at their own peril. The entries are only binding. © 
upon the parties, so far as they affect their responsibility to Govern-- 
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I need not now consider how they may affect the parties to such 
entries by way of estoppel as against third parties. With regard to the 
second question the Deputy Commissioner says: ‘I am also in doubt 
“ about the construction of section 50, StampAct. The Myodk admitted 
“ the copy of the-register in evidence, but no question was raised about 
“its being exempt from stamp duty or not. 1] am not certain whether 
“section 50 precludes me from excluding it now on appeal.” 

Proviso 3 of section 34 of the Stamp Act is as follows :— 

‘‘When an instrument has been admitted in evidence, such admis- 
sion shall not, except as ptovided in section 50, be called in question 
at any stage of the same suit or proceeding, on the ground that the 
_ instrument has not been duly stamped.” 

Section 50 provides for subsequently recovering deficient stamp duty 
and penalty on an instrument which has been admitted: in evidence, 
and in certain cases for presecuting persons for offences against the 
stamp law, but the second proviso of that section expressly enacts that, 
except fcr the purposes of such prosecution, no declaration made under 
the section shall affect the validity of any order admitting any instru- 
ment in evidence. The question whether the Court, before admitting 
an instrument in evidence, considered whether it was duly stamped, is 
immaterial so far as the admissibility of the instrument in evidence is 


_ concerned, r 
As to the third question the Deputy Commissioner says that he thinks 


ment. 


the first issue framed by the Myodk, namely, whether the land was - 


sold outright, is the only issue in the case, and he observes: 

“TY think the Myodk was wrong in holding that the burden of proof 
lay on defendant, for there is no allegation nor evidence that plaintiff 
ever took formal possession of the land.” 

“ Defendant has cultivated it ever since the alleged sale, and there- 
fore I think defendant is in possession still,” 

Upon the issue as framed there can be no doubt that the burden of 
proof lay upon plaintiff, and upon the pleadings I think the issue was 
rightly stated. Plai: tiff’s allegations were that he was the owner of 
the land in suit by purchase and that defendant was his tenant, The 
defence was in effect that the land had been transferred to plaintiff’s 
hame as security for a loan, without possession being given. There 
might have been an issue as to tenancy. If the tenancy had been 

' proved, it would then ‘have been incumbent on defendant to prove that 
plaintiff's title to the land had been lost since: the tenancy began. 
The parties, however, appear to have asked for no issue on the ques- 

tion of tenancy, and to have been willing that the main issue in the 
suit should be the nature of plaintiff's title. Defendant is in posses- 

_ sion, and does not admit that his possession is that of tenant, and he 
does not admit that plaintiff is absolute owner of the land; conse- 

' quently plaintiff must prove that he is absolute owner, as that is the 
title upon which he bases his claim to eject cefendant. 

I may note that I do not find upon the record the exhibit described 

- by the Deputy Commissioner in his reference. : 

The costs of this reference will be costs in the appeal. 


Civil Reference- 
No. ¢ of 
1864. 
March 
16th. 
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viminal Revision . Before E. Hosking, Esq. 
No. 269 0 ; ‘ 
el QUEEN-EMPRESS . RAMZAN ALI anp anoraer. 
March Record of examination of accused-——Proof of identity of person who made confes- 
roth. ston—Ketracted confesston. 


oewerny 


If an accused is examined in a language which the Magistrate understands and 
is able to write, a record in another language of such examination. is inadmissible, 
and no evidence can be admitted to prcve what statement was made by the 


accused. 
There sheuld be evidence that the person being tried i is the same person who made 


the confession offered in evidence. 
It is not safe to base a conviction upon a cated confession unless it is 


corroborated. ' 

THE accused Ramzan Ali was convicted by the Subdivisional Ma- 
gistrate of Moulmein of theft in a building, mainly upon a statement 
recorded as a confession under 164 and 264, Criminal Procedure Code, 

At the trial when called upon to cross-examine the first witness the 
accused repeated this statement, but when examined at the conclusion 
of the case for the prosecution, he withdrew the statement alleging’ 
that it was untrue, and that he did not know what he had said as he 
was delirious at the time. 

_ The Assistant Magistrate who recorded a statement hae merely 
recorded one question, but it is probable that more than one question 
was put. The question and statement ere reccrded in English only. 
The accused said he bad teen present when another man broke open 
a box and took out Rs. 119-10-0, and that the man gave him Rs. go 
out of the money to keep for him aid he handed the money oyer to his 
brother Akbar Ali. The accused further said that, on some people 
coming to the place, the man who was opening the box covered it over 
with a cloth. 

_ Akbar Ali having given up some money, and a bag and handkerchief 
identified by the complainant, was also convicted, but on appeal was 
acquitted by the Judge of Moulmein. 

Ramzan Ali did not appeal; Lut the Judge of Moulmein, being of 
opinion that there was no more evidence against him, than against 
Akbar Ali, has referred the case to this Court with a recommendation 
that the conviction should be set aside. 

The Judge says: “The Magistrate found both Ramzan Ali and 
© Akbar Ali guilty only on the statement of Ramzan Ali which hé treated 
“as a confession, although it was in effect withdrawn. The statement. 

‘in fact was not a confession, for it did not admit the theft, or even that 
“the receipt or possession of the money by Ramzan Ali was inanv way 
“with guilty knowledge, and it was not shown that the money alleged 

“to have been recovered in consequence of that statement was com- 

“plainant’s money. Even if the statement of Ramzan Ali had been a 
confession it was not recorded in the manner required for confessions hy 
“section 164, paragraph 2, Criminal Procedure Code, and the omission 
“was not rectified as provided by section 533 of the same Code, and so 
He _ the presumptions referred to in section 80 of tte Evidence Act could 

“not attach to it as a confession, for it had not been taken in accordance 

“ with law ie the following cases as to the proof and reception of con- 
'“fessions, I. L. R. XI, Calcutta, 580; XIV, Calcutta, 539; XV, Calcutta. 
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“595; XVII, Calcutta, 862; and IX, Madras, 224) Without the Criminal Revis 


“statement which was used as a confession, there was no evidence N oh of 

‘to justify the conviction and I therefore allowed the appeal.” ee, 
The statement, made by Ramzan Ali, was certainly not such a con- "19th. 

fession as could be taken into consideration against either of his co- —_— 


accused {1), and, moreover, Ramzan Aliand Akbar Ali were not being 
joantly tried for the same offence. 

Ramzan Ali’s intentjon was not to make a confession ‘but to excul- 
pate himself. The statement, however, was so self-incriminating as 
to amount in effect to a very clear confession. } 

The case reported (2) bears upon the necess‘ty of proof that the 
person being tried is the same person who made the confession 
offered in evidence. 

In the present case J think there is sufficient evidence. The Head 
Constable Maung Po Yin stated that on the 4th January he took the 
accused to the Assistant Magistrate to have his confession recorded. 

The trying Magistrate has noted below the depositioa of the com-. 
plainant that the accused Ramzan Ali repeated his confession to the 
Assistant Magistrate. The accused when examined admitted ‘having 
made a statement to the Assistant Magistrate. ° ees 
The Assistant Magistrate ought to have recorded all the questions. 
put tothe accused. There is no allegation by the accused nor is there 
direct evidence that the Magistrate did not record all the questions. 
However, from the statement it may be inferred that more than oné 
question was asked, but it does not appear that the failure to record all — 
the questions prejudiced the accused (3). Section 364, Criminal Pro- 
cedure Code, requires that the examination of the accused shall be re~,,_ 
corded in the language in which the accused is examined, or if that is _ 
not practicable, in the language of the Court or English, The Calcutta.’ 
High Court has ruled that where the examination of an accused person ~ 
is not recorded in h’s own language, the prosecution must prove that 
‘it wag impracticable to do so (4), In this case the Magistrate who 
‘ recorded the statement in English was a Burman, and the accused who 
made the statement was a Bengali-Mahomedan. The Magistrate has 
noted that the recorded statement was interpreted tothe accused. He 
has not noted in what language the accused was examined, or that it 
was not practicable to record the statement in tuat language. The 
Assistant Magistrate must be eximined on those points. : 

If the accused was examined ina language which the Magistrate 
understood and was able to write, then the English cecord of the ex- 
‘amination is inadmissible, and no evidence can be admitted to prove 
what statement was made by the accused (5). ‘ 

’ It has been the’ practice of this Court as a Court of Appeal not to 
base a-conviction upon a retracted confession , unless it is corroborat- 
ed. The same rule, however, would not apply to this Court. when 





(1) 19, Weekly Reporter, Circular 67, 1. L. R. IL, Alla., 446, 648. | 
(2) 1:-L. R. XL, rears: 
I. L. R. XIV, Cal., 539... 
{3} 1. L-R. XV, Cal, 595, XVIL, Cal., 862. 
(5) 1. L. R. XVIL, Cal., 862,.1 L. R. IX, Mad, 224, 
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‘Criminal Revision exercising its rev.sional powers. A conviction based upon aretracted 


No. 269 of 
1894. 
March 
roth. 


‘Criminal Revision 
No. 172 of 
1894. 
March, 
Zist. 


—— 


confession is not illegal, and therefore this Court ought not ordinarily 
to interfere with such a conviction in revision (see remarks of the 
Bombay High Court on ‘the subject of a conviction upon the evidence 
of an accomplice who is not corroborated) (1). 

I do not, however, consider that in the present case the retracted 
confession stands alone. There is the evidence of Jaffar Ali that h® saw 
accused Ramzan Ali come to the place where the theft was committed 
and that he saw him go away by an unusual exit in the direction in 
which the box was subsequently found. Information given by Ramzan 
Ali led to the discovery of a bag and handkerchief claimed by the com- 
plainant; in the box of Akbar Ali, who appears to be a cousin ‘of 
Ramzan Ali. 

l remand the case to the Subdivisional Magistrate to examine the 
Assistant Magistrate ia the presence of the accused Ramzan Ali as to 
the language in which Ramzan Ali was examined and the reason why 
he recorded the examination: in English. 


Before E. Hosking, Esq. 
NGA SHWE KYB ann rarez oraersv. QUEEN-EMPRESS. 
Witness and Fudge. 


A Magistzate should not try a case in which he appears as a witness. 


_ THE District Magistrate ought not to have given evidence in a case 
which he intended to decide himself \ His attention is directed to the 


Temarks (given below) of Markby and Prinsep, J.J., in The Empress v. 


Donnelly (2). Considering the nature of the evidence given’ by the 
District Magistrate, and the other evidence in the case, and the great 
inconvenience which a re-trial would cause, I do not think it necessary 
to order a re-trial. The application is therefore rejected. 

* * * * 


Markby F* * * Inthe absence, therefore, of any authority 
for the position that a sole Julge of law and fact may give evidence, 
and then decide a case in which he has been a witness, I refuse to give 
any countenance to what appears to«me to be a most objectionable pro- 
ceeding. Every one admits that it is highly objectionable for a Judge 
to give evidence even when there are other Judges besides himself. 
For my own part, I consider these objections are so formidable that I 
would gladly see the practice of calling a Judge as a witness abolished 
in all cases. But these objections are greatly increased when the 
Judge who testifies isa sole Judge. The case is entirely in his hand. 
He has no one to restrain, correct, or check him. If he gives any 
evidence upon any matter of importance the party against whom his 
evidence tells-could not venture to test his credibility either by cross- 
examination or contradict it by other testimony. I need say nothing . 
of the indecency of such a proceeding. — 5 : 


(1) I. L. R. XLV, Bom., 331. 1 (2) LL. R, 2, Cal, 414 and 416. 
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No one dare venture to defend it. The Judge would therefore give Criminal Revision 


his evidence without the usual safeguards against false testimony, a vere of 

position which has been over.and over again repudiated. ak 
Prinsep, f. * * * I consider that the authorities quoted in sai 

the judgment of Mr. Justice Norman in Queen v. Mukta Singh *- ae 


are conclusive that one who is sitting as a sole Judge is not competent 
also to be a witness. No case has been quoted in which this has ever 
occurred, and the inexpediency of such a rule as well as_ its possible 
evil results are too obvious to call for explanation. 





Before E. Hosking, Esq. ad 


ARBAN ALI v. YOSUF ALI. 
Mr. P. C. Sen—for appellant. | Mr. Chan Toon—for respondent. 


Hirer of boat—Lessee of house Mortgage of a bout or of immoveable property— 
Cost of vepuirs. : 

The hirer of a boat or the lessce of a house cannot elaim from the owner cost of 
repairs unless there is an express agreement. : 

The mortgagee of a beat or of immoveahle property is entitled to credit for 
necessary repairs when he has to account for profits and not otherwise. 

PLAINTIFF mortgaged his boat by conditional sale to defendant for 
Rs. 300 on condition that defendant should pay Rs. 300 for the use 
of the boat for four months, and that at the expiration of that period 
plaintiff might redeem the boat on payment of Rs. 82, being principal 
and interest. Defendant resists the claim to redeem .on payment of 
Rs. 82 only, on the ground that he has spent Rs 2,157-6-9 in repair- 
ing the boat at plaintiff’s request and under his supervision, and he 
claims a lien on the boats for the sum in addition to Rs 82. 

Thé Extra Assistant Commissioner found in favour of defendant and 
dismissed the suit. 

The Assistant Commissioner, exercising the power of a District 
Judge, reversed the decree of the Court of First Instance and awarded 
the claim, holding that though plaintiff may have acquiesced in the 
execution of the repairs, there was no clear proof of an agreement on 
the subject, and that defendant has no lien on the boat for the cost of 
the repairs, 

Mr. Sen for appellant argues that the agreement is proved, but in 
any case defendant. is entitled to a licen for necessary repairs; he cites 
section 173 of the Contract Act, and refers to the rule as to a mort- 
gagce of immoveable property having a lien for repairs. 

Mr. Chan Toon contends that on the pleadings defendant can only 
succeed if he proves that the repairs were executed at plaintiff's 
request. He further argues that the law applicable is the law relating 
to a bailment for hire. Ne cites section 158 of the Contract Act, and 
Cunningham's Note that this section has the effect of throwing the 
burden of necessary expenses upon the bailce in all cases when the 
bailment is not exclusively for the bailer’s benefit. Mr, Chan ‘Toon 
also refers to the English law on the subject of bailment for hire. - 
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If. this case argse out ot a mere contract of bailment for hire, de- 
fendant could certainly not succeed unless he proved an express agree- 
ment as to.the repairs. In the case of Reeve v. Davis and others, - 
Lord Denman ‘said: “If ashipis let to hire, 1 do not see how the 
x “owners are liable for work-done upon it by order of the party hiring 

“more than a landlord who lets a house.” (Adolphus and Elie, TB 3 
Aamo s Law of Shipping, rith edition, page 29.) 

Neither the lesser nor the lessee of a house Is bourd to. ee the 
house unless there is an express agreement (Addision. on Contracts, 
8th edition, page 237). . Here, however, the contract. between the 
parties was primarily a mortgage and defendant has the rights of a 
mortgagee, and not the rights of a hirer or of a pawner, Where an _ 
account is taken of rents “and profits.a mortgagee of immoveable 


: property: is entitled to an allowance for the cost of necessary repairs. 


see no reason why this rule should not apply to a mortgage of a 
ship, but the rule is only applicable when an account is taken. In 
Lakshman Bhisajiv Hari Dinkar, Melvill, J., said: If the mort 
“ gvagees had rendered an account of rents and profits, they would, of 
“course, have been entitled to credit for reasonable cost of repairs ;+ 


““ but such costs ‘were necessarily incident to the enjoyment of profits, 


“for which they have not been called upon to account.” (I. L. R. 4, 
Bom. 89). - 

In the present case defendant has not to’ account for nelical profits 
but he has to pay the hire agreed between the parties at the time of 


the mortgage, and plaintiff has to pay interest on the loan. — 


In Prabhakar Chinta’manv. Pandurang Vinayak, Westropp, a I, 
laying down the principles upon which an account should be taken 
froma a mortgagee in. possession, said: “No doubt, in the case of land 
‘(as well as in that of buildings) in the personal occupation of the 
“ "mortgagee, it will often be the more simple course for the Court to 

“ascertain what would be a fair occupatiou-rent, and thus to get rid of 
“the account of the expense and profits of every crop which the mort- 


-“eagecs may bring: into existence on the land.” (12, Bombay High 


Court Reports, page gt.) Applying this principle, I think that the 
defendant by paying a fixed hire may be held to account for the 
profits, 

The fact that defendant may fail 1o prove the express agreement, 
to pay for repairs, which he sets up in his written statement, should 
not deprive him of his ordinary right as a mortgagee to claim the cost 
of necessary repairs, 

Upon the question whether the alleged agreemcot as to repairs is 
proved, I find chat itis not proved. 


The boat.at the time of mortgage was only worth Rs. 350. The 
mortgage. for that amount was in writing, and it seems probable that . 
if the plaintiff had consented. to pay for repairs costing over Rs.,2,000 
according to defendant, the agreement on the subject would also have 


‘been in writing. Defendant’s witnesses arc either his employes or men 


working for one Najjoo Miah, whose boats are under the management 
of defendant... The evidence of Majid Ali, one of .dcfendant’s wit-_ 
nesses, if correct, shows that at any rate, ptaintiff did not a gree to pay 
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for extensive repairs. This witness says that plaintiff told defendant Appt Vara 


to deduct the cost of repairs from the hire. I thins reliance may be #85 

placed upon the evidence of Abdool Kader, a-witness for plaintiff. A brill 
He was called by defendant on several occasions to look at the boat 6th. 
and defendant complained to him the boat was useless. He admits — 


that before the repairs the boat was useless, and was only worth 
Rs. 300 to Rs. 400. ° He says that he informed plaintiff of the com- 
plaints made to him by defendant about the boat being useless, and 
that plaintiff replied that he could do nothing. ~ 

I remand the case to the Court of First Instance to take evidence 
and find what was the reasonable cost of repairs necessary to make 
the boat, which is the subject of this suit, serviceable. 





[ Pr RGlAL COURT] Civtl Miscellaneous 
Before E. Hosking, Esq., and R. S.T. MacEwen, Esq. sd No. 1 of 
1894. 
ADJIM ARIFF v. J. D. BAYLY. dpe 
’ Mr. Lowis—for appellant. | Mr. Fox—for respondent. ll i 


Insolvent Debtors Act, ss. 24. 26—“ Voluntary ” delivery—Practice. 

A creditor wanting certain goods went to the shop of his debtor and asked’ for 
them apparently like any other customer and, having gotthem, said he would take 
them to account of his debt.. There being no evidence to show that the insolvent- 
debtor took the first step towards making over the goods, or that the delivery was 
made in payment to one creditor in preference to the general body of creditors. 

Held,—that the delivery of goods by the insolvent-debtor was made in good faith 
in the ordinary course of business and as such was nota “voluntary” delivery 
within the meaning of section 24 of the Insolvent Debtors Act, and that conse- 
quently restitution could not be enforced under section 26 of that Act. 

It is undesirable to dispose of summarily under section 26 cases involving , diffi- 
cult questions of title. The ordinary practice should be to leave such cases to be 
settled by regular suit. 

_ THE question raised ih this case is the same as that which we- 
decided in Civil Miscellaneous Appeal No. 2 of 1893 on 6th December 
last. We then held that payments made in the ordinary course of 
business were not payment within the meaning of section 24, and 
therefore that the Court had no jurisdiction under section 26; that that 
section applied to a different set of circumstances; and that money 

' paid as appeared in that case could not be said to be a “debt” due 
to the insolvent or property held for his “use and benefit.” 

We still think payments of money and delivery. of goods made in 
the ordinary course of business stand on a different footing and are 
not “voluntary” payments and transfers within the meaning of sec- 
tion 24. Where a trader is carrying on his business, receiving and 
paying out money and delivering goods, it may be to a creditor, and 
such transactions are bond fide, and in the ordinary course of busi- 
ness they are not “voluntary.” They are not spontaneous acts on 

. the part of the trader, They result from application even if there. 
has been no pressure. The English cases under the Bankruptcy law 

* go chiefly on the question of fraudulent preference, and certainly 
transactions like those we are considering would not be fraudulent 
preferences under the English authorities. Here, under section 24, 
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there is a difference inasmuch as that section refers to “voluntary ” 
payments only. Still we have in the English books and-cases the 
view taken of that term. Robson at page 169 (fifth edition) points. 
out that the principle is now established that “if there is.a bond fide 


“application ,or pressure on the part of some person. having a right 


“to apply and the act in any degree proceeded from such application 


“or pressure, it was not entirely voluntary.” So that application 


‘without pressure is sufficient.. So long as a trader is carrying on his. 


business.and making payments in the ordinary course and his creditors 
have no reason to suppose him to be insolvent, they would not ordi-. 
narily exercise much pressure. This principle is laid down in Strahan 
vy. Barton, 11, Ex. 647, quoted in the note to section 24 in Millet | 
and Clarke’s edition of the Act. It cannot be said that these trans-— 


actions were brought about “simply by the act and will of the party- 


making them.” Jt is not suggested that there was any fraud or 
collusion between the insolvent and the creditor in this case.’ The’ 
insolvent used the word “voluntary” in the conventional sense, not 
in its ‘strictly legal sense as the Judge considered. But we would 


observe that there is an absence of evidence as to the facts. The 
insolvent has not been examined fully as to the circumstances of.’ 


these transactions, and this is one of the evils of dealing with these: 


cases summarily—a point to which we shall refer presently, With 


regard to.the delivery ofthe goods he merely stated: ‘I did so be- 
~* cause he wanted certain goods.. He did not pay me for these goods, 


“ but took them to account of my debt to him.” Here there was some- 
thing more than mere application. The appellant wanted the goods 
(he is alsoa trader) and went to the shop and asked for them appar- 
ently like any other customer, and having got them, said he would 
take them to account of his debt. This would not be a “voluntary 
transfer on the part of the insolvent. In Cook v. Pritchard referred to 
in Brown and others v. Kempton, 19, L. J.C. P. 169, Maule, J., said: 
«A simple demand may show that the bankrupt did not not select the 
individual creditor... But suppose ten creditors make application for 
payment and nine of them are put off, might not the jury reasonably 


“Inter a fraudulent preference in favour of the tenth?” Hereitis not | 


suggested that the appellant was selected or preferred to any other - 
creditors, or that anything occurred out of thé ordinary course of 
trade dealings as ‘carried on by traders of the class to which the 
parties belong. In Morgan v. Brundsett 5B and A 207, Patterson, J., 
said: “In order to show that the deposit was made voluntarily, I think 
“it ought to haye appeared clearly that the bankrupt took the first © 
“step towards making the deposit. Now there was evidence that he’ 
“had frequently been asked for payment or security.’’ “Apply that 


_ test to the present case.. There is uuthing to show that the insolvent — 


took the first step... On the contrary the appellant was the person who 


‘ took steps, .Cases in the ordinary course of business differ from ‘cases. “ 


like that of Phulchand and others v. Miller, 1.L.R. 7, Allahabad,’ 
340. . The District Judge, whose judgment was upheld on appeal.by. . 
the High Court, draws the distinction in his judgment. He,says:.. 


-“Tt was not a delivery made in the ordinary course of business, but a 
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_ “delivery in part payment to one creditor in preference to the general 
body.” The goods were made over at 11 o'clock ac night on 11th 
March, when it was known that Paramsukh Sheolal’s bankruptcy was 
impending as security for a debt, and on the tath they suspended 
payment. This was a case of fraudulent preference and “ voluntary ” 
within themeaning of secticn 24; but the distinction between the two 
cases is plain, _We hold then that this was not a “ voluntary" 
payment and transfer within the meaning of section 24, and that resti- 
tution could not therefore be enforced under section 26. 


There is a further question which has not been referred to either in 

. the present or in the previous case, but which we think deserves con- 
sideration, that is, how far it is desirable that the Court should exer- 
_ cise.the discretion given it by section 26 even in cases which in its 
opinion fall within section 24. We have ascertained that the practice 
in Calcutta has never been to deal with cases like the present under 
the summary sections of the Act. This isdue probably, in part, to the 
view that transactions such as these do not, as we think, fall within 
the 24th and 26th sections and partly to the decision in I. L. R., 3 
Cal., 434. ‘The Allahabad case above referred to was a regular civil 
suit to try the question raised. In the Calcutta case the Insolvent 


Commissioner made an order under section 26, In appeal it was set’ 


aside on the ground that it had always been the practice of the Court 


-to abstain from deciding difficult questions of title under section 26,’ 


and to leave the parties to settle such questions by a regular suit, and 
the Courtexpressed its entixe approval of that practice. It was point- 
_ed out that “the procedure under section 26 is not calculated to effect 
“satisfactorily the trial of difficult questions of tittle ; and our judgment, 
“even if we thought it right to decide the matter, would not be con- 
“clusive: either party might, if they chose, raise the same question 
“ again in a regular suit.” This reasoning would apply to all cases, 
whether of more or less difficulty, where the rights of parties are con- 
cerned and applies to the present case. The procedure is summary 
_ and inconclusive. We have said it was never been the practice in 
Calcutta to use these sections in the way they have been used in Moul- 
mein, and the Recorder’s Courts has always followed the Calcutta prac- 
tice. It is true that in one case (Civil Miscellaneous Appeal No. 1 of 
1888) this Court held that as it considered the Judge of Moulmein was 
. Yight in his view of the nature of that transaction, it could not say he 
_ was wrong in exercising his discretionary powers under section 26. 
that decision, of course, is only applicable to that particular case. We 
do not know if the Calcutta case was considered or not.: it is not re- 
ferred to in the judgment. Jn any case we think the practice in Moul- 
_. mein should be the same as in Calcutta and Rangoon. It avoids ques- 
‘tions of Jaw and of the rights of parties such as have arisen in this 
, case and must arise in most cases, and it leaves, these questions to be 
tried in the regalar way when all the facts can be much better arrived 
at than in a summary way under the Insolvent Act. 


We allow the appeal and reverse the order of the Lower Court with 
costs, three goid-mohurs. y 
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Before H. Ff. Aston, Esq. 
QUEEN-EMPRESS v. NGA TUN THA. 


Enhanced sentence under s, 75, Indian Penal Code. 
A‘ Magistrate whose powers are limited by section 32 of the Criminal ‘Procedure 
»dé has no power to pass an enhanced sentence under section 75 of the Indian 
snal Code. d 
THE sentence of whipping at the expiration of the two years’ impii- 
mment to which the accused was also sentenced being illegal (see: 
‘ction 391, Criminal Procedure Code) is reversed. As the Subdivi- 
onal Magistrate of Toungoo, who tried the case, has quoted section 
, of the Indian Penal Code as well as section 379, Indian Penal Code, 
_ authority for the sentence, it is necessary to remark that a Magistrate 
hose powers are limited by section 32 of the Code of Criminal Pro- 
‘dure has no power to pass an enhanced sentence under section 75 
the Indian Penal Code. A Magistrate may, of course, take a pre- 
ous conviction into consideration and pass a severe sentence within 
¢ limits of his power as a Magistrate. But an enhanced sentence 
ider section 75 of the Indian Penal Code is one beyond the power of 
first class Magistrate as limited by the section above quoted of the 
timinal Procedure Code and the reference to section 75 of the Indian 
enal Code in the conviction and sentenced passed by the Subdivi- 
onal Magistrate is meaningless. The offences in respect of which an 
ihanced sentence can be passed under section 75, Indian Penal Code; 
sing those punishable with not less than three years’ imprisonment, 
at is a period which without any enhancement is already in excess 
the power. of a first-class Magistrate under section 32 of the Code of 
titminal Procedure. Sectiva 75 of the Indian Penal Code should 
erefore not be quoted as authority for a sentence which a Court is 
mpetent to pass without regard to the provisions of that section of 
e Indian Penal Code. j 








ee 


Before H. F. Aston, Esq. 
QUEEN-EMPRESS ». NGA TUN THA. 


ntence of whipping tu addition to any other punishment—Indian Penal Code, 
S. 95: : ; 
Section 75, Indian Penal Code, gives no authority for passing a sentence of 
iipping in addition to any other punishment. - : . 
THE sentence of whipping at the expiration of the two years’ impri- 
nment to which the accused was also sentenced being illegal (see 
ction 391 cf the Criminal Procedure Code) is reversed. As the 
tbdivisional Magistrate of Toungoo who tried the case has quoted 
ction 75 of the Indian Penal Code as well as section 379, Indian 
snal Code, as authority for the sentence, it is necessary to remark 
at a Magistrate whose powers are limited by section 32 of the Code 
Criminal Procedure has no power to pass an enhanced sentence - 
ider section 75 of the Indian Penal Coder A Magistrate may, of 
urse, take a previous conviction into consideration and pass a severe 
ntence within the limits.of his power asa Magistrate. But an 
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-enhanced sentence under scction 75 of the Indian Penal Code is one Criminal Revision’ 
beyond the power of a first-class Magistrate as limitea by the section Va. 365 of 


above quoted of the Criminal Procedure Code, and the reference to ‘apt 
section 75 of the Indian Penal Code in the conviction and sentence 20th. 
passed by the Subdivisional Magistrate is meaningless. The offence — 


inrespect of which an enhanced sentence can be passed under section 
75, Indian Penal Code, being those punishable with not less than 
three years’ imprisonment, that is, a period which without any en- 
hancement is already in excess of the power of a first-class Magistrate 
under section 32 of the Code of Criminal Procedure, section 75 of the 
Indian Penal Code should therefore not be quoted as authority fora 
sentence which a Court is competent to pass without regard to the 
provisions of that section of the Indian Penal Code. ; 


Before . F. Aston, Esq. 
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QUEEN-EMPRESS v, NGA ME ano’ THEIN MAUNG, No, 274 of 
- Juvenile offender—Criminal Procedure Code, s 300~-Reformatory Schools Act Zz bet ; 
\ s.7-~- Whipping Act, s 5. a  g8th. 
A juvenite offender is a person under the age of sixteen, : em 


THE age of the accused being shown as 19g years he was not. a. 
juvenile offender. Section 399 of the Criminal Procedure Code (Act™ 
X of 1882) and section 7 of the Reformatory Schools Act (V of 1876), 
which provide for the punishment of youthful offenders in reforma-* 
- tories, declare this class of offenders tobe persons under the age of © 
16, and this declaration has been accepted as a guide .in interpreting 
the term juvenile offender as used in section 5 of the Whipping Act; 
_ VI of 1864, by the Bombay High Court and by the Allahabad High” 
Court (sce Regina v. Muhammad Ali, 8 Bom. WW. C.Cr., C. 9, and« 
Empress v. Din Ali, 1. U.R. 0, All. 482). ‘The sentence of whipping,” 
which is described as passed on an offender aged ig years under section 

-§ of the Whipping Act (VI of 1864) is not authorized by that section 
and is nota lawful sentence. : 





Before HF. Aston, Esq. 
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QUREN-EMPRESS ». NGA PO NYUN. ee 
0.7 6, 
False evidence—Sanetion to prosecute. "4804, 
Vhere should be some special and coxent reason for a Sessions Judge sanction. April 
ing the prosecution of a witness who has given evidence ata trial, if the Sessions a7 th. 


Judge is not satisfied that the evidence given before himself by such witness is 
false and such as to render the witness liable to be prosecuted under Section 
193 of the Indian Penal Code. i 

THE Sessions Judge has not clearly stated whether it is proposed 
that Po Nyun should be prosecuted upon an alternative charge, or 
‘should be prosecuted for giving false evidence in respect of one or 
other of the statements made by him asa person to whom a pardon has 
been tendered, and if the latter, then, in respect of which statement 
‘sanction to prosecute is sought, and what is the nature of the evidence 
likely to be procured to sustain a conviction of giving false evidence in 
respect of that particular statemcut. 
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Criminal Revision There does appear to be a: contradiction between the version given 
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by the said Po Nyun inone of his statements to the committing Ma- 


" gistrate after tender of pardon, and in the statement he gave as a 


witness in the Sessions Court: But on both occasions he appears to 
have clearly spoken to the’ complicity of himself and the companion 
named by him in jointly committing a dacoity, the variance in his 
different accounts being as to the actual doings of various members of 


_ the gang’ at the scene of offence and not as to the fact of the persons 


described by him on both occasions having been jointly concerned in 
committing the dacoity in question. - 

Moreover, it does not appear from the record that the pardon con- 
ditionally tendered to Po Nyun has been withdrawn under section 
339.0f the Criminal Procedure:Code which provides as follows: 

“ Where a pardon has been tendered under section 337 or 338 and any person 
who has accepted such tender. has either by wilfully concealing anything essential 
or by giving false evidence, not complied with the condition on which the tender 
was made he may be tried for the offence in respect of which the pardon was so 
tendered, or for any other offence of which he appears to be guilty in connectien with 
the same matter.” ; 5 

~The sanction of the Court has been asked under section 339, Crimi? 
nal Procedure Code, for the prosecution of Po Nyun for giving false 
evidence apparently because there is a contradiction on material points 
between what he said inthe Sessions Courts and what: he said. on the 


earlier of the two occasions when he was examined by the committing 
‘ Magistrate. .. 


~ It is of paramouut importance and the interests of justice impera- 
tively demand that witnesses at a criminal trial shall speak the truth. 


A‘witness who bas given false evidence before a committing Magis- 


trate will be encouraged to adhere to such a false statement at the 
subsequent trial if ha has cause ‘to fear that’ by changing to the truth 
in the Sessions Court he will invite a prosecution for having given 
false evidence, merely because he may contradict his own evidence 
before the committing Magistrate. . 

The committing Magistrate may be misled by false evidence into 
committing an innocent person fer trial, The Sessions Court may be 
misled by false evidence into the far more dangerous error of convict- 
ing and sentencihg an innocent person, 

Criminal Courts charged with the responsibility of recording a judi- 


cial decision affecting the liberty and perhaps the life of a prisoner 


cannot be blamed if they are reluctant to place any obstacle in the 


way which may hinder the {ru.h from being clicited in the evidence 


adduced at tnal. There should be some special and cogent reason 
for a Sessions Judge sanctioning the presectition of a witness who has 
given evidence at the trial, if the Sessions Judge is not satisfied that 
the evidence given before himself by such witncss is false and such as 
to render the witness liable to be prosecuted under secticn 193 of the 
Indian: Penal Code. A mere contradiction between the evidence 
given by him at the trial and the evidence given before the committing 
Magistrate docs not constitute a special or cogent reason. For 
although Schedule V provides (Form XXViN—I1—4) a form of alter- 
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native charge on section 193, Indian Penal Code, any such mére con- 
“tradiction affords no ground for belief that the evideace given at the 
trial before the Sessions Court was false. 


Having regard to this fact that does not appear to have been con- 
‘sidered necessary to place Po Nyun on his trial for the offence in 
_ respect of which the pardon was tendered (after withdrawing the par- 

“don on the ground set forth in section 339, Criminal Procedure Code) 
and beating in mind the peril in which accused persons are placed 
-and the hinderance to the due administration of Justice, if witnesses 
(whether under a tender of pardon or not) who may have given false 
evidence before a committing Magistrate adhere to such false evidence 
through fear of being entangied in a criminal prosecution if they 
change to the truth when again examined as witnessess at the trial 
vof the accused, 1 do not think (in the absence of some special and co- 
gent reason) that there is sufficient ground for according the sanction 
applied for under section 339 of the Criminal Procedure Code in this 
matter, where it is not represented that there exist grounds for bold- 
ing, and evidence to show, that any material evidence given by Po 
.-Nyun in the Sessions Court at the trial of his alleged accomplice was 
false, 


Before H. F. Aston, Esq. 
QEEEN-EMPRESS v. NGA SHWE PE. . 
Indian Pena! Code s. 370. 


jurisdiction to try such an offence is not affected by a re-sale of the same person 
-as a slave in another district. 

_ THE reference to this Court should have contained a complete state~ 
‘ment of the facts and the Sessions Judge’s reasons for considering 
the law applicable to be doubtful without referring to any views ex- 
pressed by him elsewhere. The point raised in the present ref- 
erence under section 185 of the Criminal Procedure Code apparently 
is whether the Sessions Court of Tenasserim division has jurisdiction 
to try a charge under section 370, Indian Penal Code (buying or dis- 
,posing of any person as a slave), when the offender having obtained 
possession of a person by purchase or deceitful means or force, or in 
any other manner in the local limits of the jurisdiction of the Court 
‘of the Tenasserim division exports or removes such person to another 
place and jurisdiction (in this instance Rangoon) and there sells or 
disposes of such persons.as a slave. 


The Sessions Judge of Tenasserim has rightly held with reference 
to section 180* of the Code of Criminal Procedure that an offence 
under section 370, Indian Penal Code,:stands by itself without any 
necessary relation to any previous act which is also in offence, and 
section 180 of the Criminal Procedure Code does not in itself give 











* When an act is an offence by reason of ‘its relatian to any other act which is 
also an offence, or which would be an offence if the doer were capable of commit- 
ting an offence, a charge of the first mentioned offence may be inquired into or 
tried by a Court within the local limits of whose jurisdiction either act was done. 
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‘the ‘Tenasserin Sessions Court jurisdiction to trv the offence of sell- 


ing’ a person as a slave at Rangoon under section 379 of the Indian 


Penal Code merely because he abducted her from the Tavoy district. 
There is less weight in the view put forward that as.section.235 (i) 


-of the Criminal Prosedued Code authorities the joinder. of charges of 


abduction and selling as a slave in the trial therefore “it is reason- 
“able to ‘SUPPOSE that local limits of jurisdiction should not be a bar 
* to:such joinder.” 


If such‘a bat is established by the provisions of Chapter xv of 


the Code of Criminal Procedure which deal with the jurisdiction of 


the Criminal Courts in inquiries and trials, the provisions of Chapter 
XIX as to the form of the charge must be read as governed by the 


provisions of Chapter IV as to jurisdiction. 


‘The question remains whether tere is any such bar in Chanter XV. 
to the jurisdiction of the Sessions Court of the Tenasserim division in. 
the circumstances put, and whether on the contrary (setting section 
180 of the Code of Criminal Procedure entirely on one side} section 182 


‘of the said Code does not cover the case and authorize the Tenasserim 


Sessions Court to try the offence alleged ifa complete offence under 
section 370,. Indian Penal Code, was not committed in the Tenas- 
serim division. Section 182, Criminal Procedure Code, provides that 
“ where an offence is committed partly in one local area and parily” 
“in another, or where an offence is a continuing one and continues to 
“be commitied in one more local areas than one, or where it ‘‘con- 
“ sists of several acts done in different local areas, it may be inquired 
“into or tried by a Court having local jurisdiction over Bas of such 
“local areas.’ 


lf again section 370 of the Indian. Penal Code is referieu. to, it t will 
app ear that selling any person as a slave is not the only transac~ 
tion which comes within the view of this section. 


It is not necessary, therefore, to examine whether on the facts stat- 
ed the accused, by conspiving and abetting the sale of the ‘girl as 
a slave in the local area of the Tenasserim Sessions division, became 
liable ‘to be tried in that division under section 370, 10g, and 114 of 
the Indian Penal Code, if not liable under section 370, Indian Penal 
Code alone for buying her there. Section 370 of the Indian’ Penal 
Code etiacts that, ‘‘ Whoever imports, éxports, Femoves, buys, sells, 
or disposes of any person as a slave, or accepts, receives or detains 
against her will any person as a slave” shall be punished as there 
provided. 

The facts instanced in this reference apparently embrace.an export 
or removal of the girls in question from the local area of the ‘Tenas- 
serim division to “another district, and further than this an‘ alleged 
transfer « of rights in the persons of the girls or a'purchase of them or 
4 conspiracy. to dispose of them, and on actual disposal.in . conse- 
quence of such conspiracy or abetment, or an, accepting or receiving 
of‘them as slaves, all taking place within the *Tenasserim division or 

at least parts of a transaction beginning there and ending in a further, 
disposal .or a sale Or re-sale of the same persons as slaves in. Rangoon. 


ry 
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Such being the facts apparently alleged by the prosecution, this 
Court is of opinion, looking to the wide terms of section 182 of the 
Criminal Procedure Code and of section 370 of -the Indian Penal Code, 
that there should be no difficulty in framing a charge in the Sessions 
Court of the Tenasserim division in such manner as to remove any. 
doubt as to the jurisdiction of that Court to try. the alleged offender 
under section 370 of the Indian Penal Code on the facts instanced in 
this reference and without making the alleged re-sale in Rangoon the 
gravamen of the charge. * 


Before H. F. Aston, Esq. 
DHURMALINGUM MOODALY vw. KUPAMAH. 
Messrs. VanSomeren and Bagley—fer applicant. 
Sanction to prosecute—Refusal of—Revocation of—Criminal Procedure Code, 
S. 195. 


When a Court or authority menticned in section 195 of the Criminal Procedure 
Code refuses to sanction a prosecution for any offence specified in that section, ad- 


vantage is taken of the knowledge already acquired in the course of judicial pro- 


Criminal Hiscel 
laneous . 
Na. roof 
1904.. 
May, 
oth. 


—_— 


Crimiual Miscele 
laneous 
No. 9 of 
1894. 


ceedings or inquiries before the Courts and officers concerned, and when such Courts” 


- and officers with such knowledge already acquired are unwilling to sanction a-pro-.: 


secution and refuse to sanction one, such prosecution is barred and Magistrates are © 
to that extent relieved of a responsibility which would otherwise rest upon them. - 


But it does not.appear that the Legislature intended by that section to place hin=" 


drances in. the way of such prosecutions when such Courts.or officers from know- 
ledge already acquired in proceedings or public prosecutions couducted beforethem 
or under their authority are satisfied that a prosecution should be instituted for any 


offence specified in section 195 any more than section 199 of the same” Code is in=:.. 


tended to place obstacles in the way of a prosecution for adultery when a husband 


is willing to prosecute, 

When there is no refusal, but on the contrary sanction is granted by a Court or 
authority mentioned in.section 195 of tne Criminal Procedure Cude, a Magistrate 
inquiring into a charge brought with such sanction is not relieved of any responsi- 
bility imposed by the Code any more than a Magistrate is relieved of responsibility 
to conduct the inquiry in the manner provided by the Code when a complaint is 
Peake by a husband as provided by section 199 of thesame Criminal Procedure 

ode. 

A sanction granted under section 195 of the Criminal Procedure Code ought 
not ordinarily to be revoked if the grounds urged to support the application are 
such as can be more conveniently and more appropriately advanced in the Criminal 
Court where proceedings are or may be instituted on such sanctien, * 


’ This is an application to revoke a sanction granted by the Judge of 
the Court of Moulmein for the prosecution of the applicant for an 


offence under section 193 of the Indian Penal Code, Section 195 of - 


the Criminal Procedure Code provides that no-Court shall take cogni- 
zance of such an offence when committed in or in relation to any pro-. 


ceedings in any Court except with the previous sanction-or on the com- ° 


plaint of such Court or of some other Court to which such Court is sub- 
ordinate. Similarly, section 199 of the same Code provides that no 


‘Court shall take cognizance of an offence under section 497 or section 


498 of the Indian Penal’ Code (adultery or enticing away a married 


woman) except upon a-complaint. made by the husband of the woman. 
or in his absence by some person who had care of such woman on his. 


behalf at the time when such offence was committed: When the re- 
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Criminal Miscels quisite authority for instituting such prosecutions is absent. . Magis-- 


", doneous._.. trates are relieved of the responsibility of deciding whether to proceed. 
No. 9 of with such complaints. But when such section is granted or such com-- 
gota plaint.is made, I take it to be clear that these provisions are not meant,. 
13th: and cannot be, understood, to relieve in any way the Magistrate whose . 
— , duty it.is to make inquiries into criminal complaints of the responsibi-. 


lity placed upon them by the Legislature by various provisions of the 
Criminal Procedure Code as to issuing process and proceeding with. 
theinquiry, . es : 
It is equally the: duty of a Magistrate to proceed with due care and 
caution whether he is enquiring into an offence which comes within the- . 
provisions of section 195 of the Criminal Procedure Code or any other 
offence... a et 
_. Persons in respect of whom a sanction has been accorded are as. 
. Much under the. protection of the provisions which regulate the pro- 
-cedure of Magistrates investigating an alleged offence as any other” 
persons. There is no reason apparent why, and neither good sense 
. nor.any consideration of justice requires that, a person who is deem-- 
_ed.by a Court after the conclusion of a judicial proceeding to have 
-» given false evidence in that proceeding should be more favourably cir-- 
cumstanced as regards issue of legal process than ordinary citizens - 
liable to be. prosecuted before a Magistrate, or should be accorded .. 
some. special immunity in that behalf. are aan 
., There have been.various' decisions of the High. Courts in India as.- 
to the duties and. responsibilities of the Courts'in respect of the grant- | 
ing of sanction under séction 195 of the Criminal Procedure Code. . 
The more important of those decisions are referred to in a note to that.. 
section in the ordinary annotated editions of the Criminal Procedure: 
Code, and need not be repeated here. But itdces net appear to have. 
been ever decided that a husband should adopt any particular‘proce-- 
dure before he institutes a complaint under section 497 or 498 of -the 
Indian Penal Code, or that a Magistrate inquiring into cases institut-. 
ed with the special sanction required by law has a lesser responsibility: 
imposed upon him also by the law than when he is inquiring into cases. 
which require no such sanction. 
_ The reasons are manifest why a prosecution under section 497 or 498. 
of the Indian Penal Code should not be instituted.if the husband is un- 
willing’to prosecute, and why a prosecution under section 193 of the 
Indian Penal Code.(perjury) should not be instituted if the Court where: 
the perjury is alleged to have been committed sees no sufficient ground 
for any such prosecution. — : 


-But just as { find no ground in the Criminal Procedure Code for hold=- 
ing that the Legislature iniended to place any obstacles in the way of 
_ a husband willing to institute a prosecution under section 497 of the: 
Indian Penal:Code, so, too,1 find no ground in the same. Frocedure 
- Code for: believing that the Legislature by requiring the antecedent. . 
- sanction of the Court concerned for a prosecution for perjury, intend- 
ed, by making such sanction necessary to interpose any hindrance in.. 
the way of a prosecution when such Court is satisfied and has reasons. 
. to be satisfied that a prosecution should be instituted. 
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The Court which conducted the judicial proceeding now under notice 

and which was in the best position to judge, was satis‘ed, and appears 
to have been justified in holding, that perjury had been committed by 
the present applicant. That in itself is strong prima fucte ground for 
sanctioning a prosecution, for justice becomes poisoned at its fount 
when perjury is committed, and confidence in the Courts becomes seri- 
ously impaired when perjury is allowed to be committed with impu- 
nity. 
' The argument put forward at the hearing that perjury is so common 
that only the most flagrant cases end in prosecutions is not one which 
would induce me to revoke a sanction which a Coys has deemed it 
proper to grant, and as no other contention has been raised which the 
applicant will not have full opportunity to raise in the Court of the 
Magistrate where any prosecution may be instituted on the sanction 
in question, and which cannot be considered in that Court and in such 
proceedings more conveniently and more propertly than in this Court 
at this stage, I see no sufficient reason for revoking the sanction and 
reject this application accordingly. 


Before. H. F. Aston, Esq, 
. MA IN LUN.a. MA ME HLA BYE. 
Mr. Darwood—for appellant. | Mr. Cowasjee—for respondent. 


Mortgage—Conditional sale—Absolute sale~Custom amongst Burmese agricul- 
turists—Rule of evidence. 


Amongst Burman agriculturists, at least until very recently, absolute sales of 
arable land were the exception, and mortgages by way of conditional sale, or trans- 
fers as cecurily for debt, made in the form of sales, were the rule, the idea of an 
absolute sale of land being foreign to the minds and habits of the people, more es- 
pecially when land was transferred for debt. 


Where the evidence.is conflicting as to whether a transaction was an absolute 
sale or a conditional sale or a transfer to secure a debt, there is no fixed standard 
by which evidence can be appraised: each Court in turn most weigh probabilities 
and be guided in so doing by general rules rather than lean upon decisions given 
in other cases upon other evidence. : 


In weighing such evidence due weight should be given to the inference arising 
from the prevailing usage aforesaid. ; 


In case of dispute as to the true nature of an alleged sale, therefore, it-cannot be 
correctly said that there is no evicence at all to rebut the inference in favour of the 
title of the party in possession on which section 110 of the Evidence Actgs based if 
it is admitted. or shown that, whilst there is no proof that the transfer was for 
ios cash, the ostensible vendor was a Burman, ard the land ancestral arable 

and, . eo 

No hard and fast rule can be laid down as.to the exact weight which should be 
given to the inference arising from such facts where it is contended, on the other 
side, that the transaction was an absolute sale. 


The Civt! Court should endeavour to ascertain and give effect to the intention 


of the parties to the contract lest mortgages made by Burman agriculturists by- 


way of conditional, sale because actually made in the form of asale should bé 
transformed in the majority of cases into absolute salés, without regard to what the 
intentions of the parties to the contract were, but by mere application of a rule of 
evidence, : 

The material issue in this case, a question of fact upon which the 
Lower Courts are not agreed, is whether the transaction under which 
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“Civil Second the plaint land in dispute was given into the possession and enjoy~ 


Appeal ment of the (deveased) father of the defendant by the plaintiff was a 
No. 39 of conditional temporary sale for Rs. 30 as averred by the plaintiff or an 
ae absolute permanent sale for Rs. 130 as averred by the defendant. , 
73sh. The plaint property is in the possession and enjoyment of the de- 
— fendant, Under section 110°of the Evidence Act (I of 1872) “when 


“the question is whether any person is owner of anything of which he 
“is shown to be in possession the burden of proving ttat che is not the 
“owner lies on the person who affirms that he is not the owner,” and 
under section 102, “the burden of proof in a suit or proceeding lies on. _ 
: the person who would fail .ifno evidence at all'were given on either 

‘ side.” 

1 have examined. the cases. at pages 78, 102, 452, 494, and 642, 
Burma Selected Judgments (to be presently referred to), in which these 
sections have been applied to suits in which there is an allegation on 
one side of sale, and on the other of a mortgage by a Burman agri- 
culturist and will refer again to them further on, But first it is 
necessary to observe on the meaning of the term “ evidence” as used 

in section 102. of the Evidence Act already quoted. -.Sections ro2'. 
.and 110 must be read with the rest of the Act, especially some of its 
. .sections which will be quoted further on; and the werd evidence must. 
_ be taken as not confined to oral or documentary evidénce relating to 
_ the actual facts of the particular transaction in dispute. The word . 
“Cevidence”’ as used in section 102 must be taken to include such in-. 
ferences as to relevant facts or surrounding probabilities as the Court 
may properly draw from admissions in the pleadings, and all legal pre- 
sumptions which the Evidence Act permits. “ails 
For whenever the Court may, under the possessions of the Evidence 
Act, presume a fact, it may regard such fact as proved unless and 
until it is-disproved (section 4, Evidence Act), ies a 
_ No fact need be proved in any proceeding, which the parties there- 
- to or their agents agree to admit at the hearing, or which by any rule 
of pleading in force at the time they are deemed to have admitted by 
their pleadings (section 58, Evidence Act), A Court may refer.to 
judgments if they relate to matters of a public nature relevant to the 
inquiry (section 42, 26¢d@) words wide enough to include decisions as 
to.the existence of any general custom or usage of a community , and 
* on all matters of the public history a Court may.resort for its aid to. 
' appropriate books or document of reference (section §7, 747d). 

When any custom or usage relevant in the suit is in dispute, refer- 
ence to such appropriate authorities may suffice even where no oral 
evidence on the point is called on either side, and this method is pre- 
ferable to the course which litigants are sometimes tempted to adopt 
of relying merely upon the experience or knowledge of the. judge him- 
self. 

' The British Burma Gazetteer (Spearman's) contains the follow- 
ing remarks at page 438: “The attachment of the people to the. 
“ arable, portion of their landed property has always been strong. As 
“Jong as afamily continues to reside in the vicinity of their ancestral 
“land, they will never wholly relinquish their title to it. Land under 
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“Burman rule was never sold in the usual acceptation of the term. It 
“was frequently conveyed for.a price from one person to another, and 
“though the transaction was styled a sale and not a mortgage, it was 
u fully « understood that the yendor retained aright to repurchase ihe 
_“Jand at any time he liked, and that the empter could not re-sell the 
“land without the consent of the original vendor,” the title to land ac- 
quired by purchase being, as elsewhere stated on the same page, “an 
“imperfect, z.e.. disputable tenure” according to the “ Indian Buddhist 
“Code which, under the title of the laws of Manu, the Burmans have 
‘Caltered and adapted to the necessities of their own country.” 


In The Burman: his life and Notions, a book reputed to be 
generally accurate in its description, I find the following passage, page 
270: “The fondness with which the people cling to their ancestral 
“lands has something of almost religious fervour in its tenacity. As 
“long asa family remains in the neighbourhood ‘of their inheritance, 
“nothing will persuade them.to give up their connection with it. In 

“Upper “Burma to the present day land is never suid as the term would 
“be understood in Europe. The transaction which goes by the name 
“of a sale is in-realitv a kind of mortgaging or more exactly, pawning 
‘if such a term can be used with regard to land. The estate passes _ 
“from one occupant to another, and it is cleatly understood that if at” 
“any time the original owner is in a position to reclaim his property 
“he may do so whether the purchaser likes it or not. Further than” 
“this, even the buyer cannot sell the land to a third party wi:hout first 

“ obtaining the consent of the former owner.” In stricter phraseology 

‘such sales of land as took place were conditional sales, and the idea __ 

of an absolute sale of land was foreign to the minds and habits of the” 

peop'e to whom this description applied at the time of writing. 

__ Inthe Keport on Civil Justice for 1892 (Lower Burma) I find . 
stated: “The practice is common of exec uting deeds of sale which ates 

intended to take effect only as mortgages.” 


In Nga Shwe Kuv. Nga Kyaw Ywe* a case decided in this. Court 
in 1897, the general custom of the:country, namely, “that an option is 
ordinarily left with the original proprietor to repurch: ise the land” 
was judicially affirmes. This general custom was re-affirmed ‘as to 
. land transferred in paynent of adebt in Nga Kyaw Zan v. Nga Shwe 
Zant decided in 1888 where Crosthyaile, J.C., in interpreting the 
-decision in Nga Shwe Ku’s ‘cas already cited remarked: “What 
“T think was meant by the ruling of this Court (in that case) was that 
‘where the evidence as to whether a transaction is a sale or a mort- 
“gage is conflicting, the Court willusually accept the evidence of the 
“ mortgage inasmuch as by the custom of the country where land is 
“transferred i in payment of a debt, the transferor retains an option of 

“repurchase.” 


in Ma Yav. Maung Kyaing}. decided in 1889 where the plain- 
tiff set up a mortgage and the defendant alleged that the transaction 





* Selected Judgements, I, p. 78. 
t Selected Judgements, K p. 102. 
¥ Selected Judgements, I, p. 482. 
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was.a sale, the defendant having been in. undisturbed possession for 
over 30 years, and there being practically no evidence on either 
side, it was held that the plantiff’s claim should have been dismissed, 
the burden of proof being on her to provesthe mortgage 


In Pe Shwe Aung v. ?o0 Bya* decided alsoin 1899, the above. 
custom was referred to by Ward, J.C., as “an alleged custom of the 
“country of which there is no evidence and of which, in the absence of © 
“ any evidence, I am not prepared to take-judicial notice ;'’ and in this 


. case where again the plaintiff set up a mortgage and the defendant 


averred a sale it was ruled that “the burden of proof was on the plain- 
tiff to prove the mortgage, and that in the absence of any reliable 
“evidence to prove the mortgage, no presumption could be drawn in 
“favour of the plantiff ariting out of the common practice which ob- — 
“tains in Burma of debetors trrnsferring. their lands absolutely to their 
“creditors with the reservation of a right to redeem.”’ The soundness 
‘of this view appears to be brought into-question by the more recent 
“decision in Maung Tun UV. Maung Nyunt where Fuiton, J.C., 
“in re-affirming the decisions that when a Burmese agriculturist seeks 
“to redeem Jand which he says was mortgaged from a defendant in 
“ possession who alleges that it was sold the plaintiff must give evidence 
“of mortgage before he canestablish his claim, referced to the aversion | 
“to permanent sales of land and quoted ‘in illustration a passage from 
“the Manukye Dhammathat and insisted that in ‘‘ weighing the evi- 
«dence on both sides the Judge must recollect the inclination which the 
“ Burman has to alienate his land temporarily rather than permanently.” 


Without extending the present enquiry to a discussioa of any possible 
effect of the provisions of the Limitation Actor land Revenue Act 
in certain circumstances or the effect of the application where neces 
sary of any equitable doctrine where original owners have stood by and 


‘Intentionally permitted a third person to purchase from ostensible own- 


ers Jona fide, for valuable consideration without notice of the prévious 
owner's title or of facts sufficient toset them upon an inquiry which 
would disclose the existence of any such title (see XI, Bengal L.R., page 
46, Ramcoomar v. McQueen, also the case at IX, lL L R,, Cal., 898, ead 
Story’s Equity (Jurisprudence), without also pursuing the subject into 
academic regions by discussing the tendency (deplored by Sir Henry 
Maine) of Western ideas and forms imported frém another system of 
jurisprudence to displace indigenous customary law-or influence its 
development, it is sufficient for the purposes of the present appeal 
to summarize the result of the authorities already cited. They go to 
show the existence amongst Burmese agriculturists of a living custom 
well ascertained, and supported by ancient legal doctrine, under which 
‘an option of repurchase. remains vested in the original owner, more 
especially where latd is transferred in payment of a debt though 
the transaction may be in form a sale of agricultural land. ; : 


In other words, amongst this class of the community absolute 
sales of land were, until at feast very recently, the exception and con- 


* Selected Judgments, I, p.494. | + Selected Judgments, I, p 642. 
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‘ditional sales the rule. This Court whilst insisting on the justice and  Cyuil Second 


necessity of bearing in mind the aversion of a Burman. to sell his Appeal 
land absolutely and permanently, or, in popular language, to see land _ ye of 
out and out, in cases where it becomes necessary to weigh evidence Sune 

. ag to such as alleged sale, has refrained in the more recent decisions “15th. 


from laying down a hard and fast rule as to the presumption to be 
drawn by a Court dealing with the evidence. But it has been suffi- 
ciently indicated that where the evidence is conflicting and other 
things are equal, there should at least be some reason apparent for 
depriving the party asserting that the sale was made with a re- 
servation of an option to repurchase, of the benefit of the inference 
arising from the aforesaid custom of aversion. Further, it has been 
shown that he ought not to be deprived of that benefit by restricting 
attention to any one «section of the Evidence Act when a wider 
~ survey of the rest of the provisions of the same Act shows that it is 
not a strict adherence to the Evidence Act which leads to his being 
deprived of any such benefit, but that it is the result of confining at- 
tention to one particular section instead of reading that section with 
others in the same Act. 

There is no fixed standard by which evidence can be appraised. 
Each Court in turn, charged with the responsibility of appreciating 
evidence, must hold the balance with assiduous care and weigh prob- 
abilities guided by general rules. As the very manner in which 
a claim is put forward or resisted in itself affords occasion for one 
suit differing from another, and it can only rarely happen that the 
circumstances in different cases are exactly similar, it must equally 
-rarely happen that the evidence in one case can be satisfactorily dis- 
posed of by merely leaning upon the decision arrived at by another 
Court upon other evidence. 

Even where at first sight the case rests, upon allegation and counter- 
allegation of the parties themselves as to conditional sale or absolute 
sale, a Court should take into consideration the opportunity either 
party possesses of knowing the truth, and should use all endeavour to 
ascertain whether the plaintiff or the defendant gives the more truthful 
evidence in the witness-box. Even in such cases there would be 
conduct of the parties subsequent to the disputed transaction, the 
production or non-production of evidence as to which would afford 
some inference in the case, or give occasion at least for putting 
discriminating questions. ac 


Although oral evidence must in all cases whatever be direct (sec- 
tion 6°, Evidence Act), this rule does not debar parties from producing 
‘direct evidence of facts, of any. probative force, of the nature described 
in Chapter II of the Evidence Act and relevant under the provisions 
of that chapter, even where no direct evidence exists as to the actual 
facts of the transaction in dispute. ~ ; 


‘Itis thus clear that it cannot be correctly said. that there is no. 
evidence at all to rebut the inference in favour of the title of the party 
in possession on which section 110 of the Evidence Act is based if it 
is admitted or shown that, whilst there is no proof that the transfer 
was for ready cash, the ostensible vendor was a’ Burman, and the land 
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ancestral. arable tana’ No hard and fast rule can be laid igiea’ as to. 


_ the exact. weight which should be given to the inference arising from. 

such facts. where it is conterided on the other side that the transaction. 
-was'an absolute sale. The Civil Cousts should use endeavour to: 
” ascertain and give effect to the intention of the parties to the contract. 
lest mortgages made by Burman agriculturists by way of conditional 


sale, ‘because made in the form of a “sale, should be transformed in the- 
majority of cases into absolute sales without regard to what ‘tlie. 


~ intentions of the parties to the contract were, but by mere application): 
-of a rule of evidence without effort being made to ascertain what those: 


intentions .were, 
It must, however, be taken as settled by the selected decisions of 


- this Court already ; referred to that where there is in fact.no evidence 
' to show or lead to the inference that any particular transaction was.a.. 


conditional sale or’ a transfer to secure a debt, there asa rule the. 


ordinary ‘presumption of ownership arising from possession recognized 
.by section 110 of the Evidence Act is properly ‘given effect to in: 
accordance with sections 102 and 110 of that Act by maintaining the. 


title of party in posscssion. 
But, as will presently appear, no occasion arises in the present suic 
-for'-me.to decide whether the ordinary presumption of ownership- 


“arising from possession, and recognized by section 110 of ‘the Evidence “ 


“Act would be sufficiently rebutted in a case of disputed absolute sale,. 
by. proof that the vendor is a Burman, and the land his ancestral arable 
land,-and that the conveyence: for a price was a transfer in order to 
pay a debt, so as'to change the burden of proof under section 110 of © 
the Evidence Act to the party (though in possession) -Aepoetitig that, 
‘the sale was an absolute one. 

It-does not seem expedient under existing circumstances to lay dots 
a rigid rule applicable to such a condition, for if the probabilitiés in: 
thé special case instanced would not be in favour of the party alleging 
a conditional sale, they must at the. least. be so evenly balanced against 
the presumption arising from possession that it would be undesirable- 
‘to fetter the full discretion of the Courts which deal with such cases in. 
‘the first instancé to take into consideration the demeanour of the. 
parties themselves and the mode in which their claims and counter- 
Claims ‘are precented for adjudication, when no - further evidence is. 
forthcoming. aes pe 
" Coming now to the evidence i in this particular case, it becomes at 
once apparent that the right decision of this claim does not depend: 
upon the question whether the burden of proof shoud be thrown.upon: . 
the plaintiff or the defendant. There is direct oral evidence to. sup- 
-port the story set up on each side, by the plaintiff that the sale was.a 
conditional one for Rs. 30, by the defendant it was an absolute one 
for Rs. 130, and it is to be observed that the plantiff was one of the 
principals to the transaction and the defendant is the daughter of the 


other principal (since deceased). I do not attach weight | to the con- 


‘tention of the respondent (defendant) that the rise in the price of land 
has afforded a temptation to the‘plaintiff to assert thatthe sale was 
only couthihionsy; becatwse the defendant would, ex hypothesi;. be. under: 
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‘an €qual temptation to assert that it was an absolute sale. I think Civil Secind ~ 
“more weight may be attached to the inference which arises from the Pee 
evidence of one of the defendants’ own witnesses that the land in rae 
“question was not worth more than Rs. 30 at the date of the transaction Fune) 
in dispute. Having regard to the known proclivities of the class to 15th. 
‘which the parties belong, and to the natural and notorious aversion to francs 
absolute sale of land already discussed above,. the allegation of 
conditional sale is inherently the more probable of the two stories set 
up, and [ do not find sufficient reason for holding: that the Lower 
Appellate Court,has taken an incorrect view of the facts as disclosed 
‘by the evidence most worthy of bélief in this case, or that its decision 
that the transaction was in effect a conditional sale as claimed by the 
plaintiff and not an absolute sale as alleged by the defendant is 
against the weight of the evidence and surrounding probabilities. 
“The decree of the Lower Appellate Court is confirmed and this appeal 
‘is dismissed with costs. en 

Before H. F. Aston, Esq. ‘Criminal Revision. 

_ «No. 417 of 


MI ME MA wv. QUEEN-EMPRESS. 
Mr. Man for Applicant. 
Incriminating questions put to a witness—Evidence Act, s. 132. 


When incriminating questions are put from the Bench to a witness who has be+ 
“come already entangled by selt-contradictions, such questions should be put with 


“the object of furthering the ends of justice in the judicial proceedings in which such - ~ 
questions are put by elucidating the truth, and not with a view to simplify any 


future proceedings which may possibly ‘be taken against.the witness in another 


“Court. The position of such a witness under section 132 of the Evidence Act should | 


.asa rule be explained by the Court before any incriminating question is put in the 
above circumstances. 

QUITE apart from the fact that it was an irregularity on the part of 
-the Sessions Judge to nominate a particular Magistrate to make the 
‘further inquiry ordered, instead of directing that such further inquiry 
should be made by the District Magistrate “by himself or by any of 
‘the Magistrates subordinate*to him” (see section 437, Criminal Pro-. 
cedure Code) there “are strong grounds why the accused, who has 
already been once prosecuted for the same alleged offence and dis- 
-charged, should not now be harassed by further criminal proceedings 
ina case which has been designated by her counsel as “ trumpery’”’ 
without dissent on the-pact.of the Crown. ; , . 
the accused when examined, as a witness, made a 









It appears: : 0 L 
‘statement inh epaciinetion in chief which she withdrew in cross- 
examination .also'appears that, in the opinion of the trying 





nctioned her being prosecuted for giving false 
ng’ two contradictory statements in the same depo- 
from falsehood. in her evidence in chief to truth in 
Oss-examination. 


Magistrate ; 
evidence by. 
ssition, she. ch 
her evidence 


It further appears that during the:course of her. . cross-examination - 
the Court interposed with a question which.was an incriminating. one... 
“because of the contradiction between the. two statements.the witness - 
(accused). had made.: She then.not. having had -her position.as. pro,.: 





| wided by section'132.0f the Evidence: Act explained to her when this 





-“Griminal Revision incriminating: question was put, and being entangled by her own | 
. self-contradiction ‘asserted that her earlier statement in examination | 
“{n-chief was true; she doesnot appear to have been then further asked 
by the Court as to her later statement (in cross-examination) and it’ 
‘thus remains in doubt whether, if so questioned, she would not, ac- 
eording tothe visual custom of witnesses in such a predicament, have _ 


‘No “1 
1894: 
quae : 
15th.” 


" tions are put “fromthe Bench to a witness “ho hastecome already. 
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also asserted that her. later statement was also true. 
‘The rule as ‘to incriminating questions laid down in section 132 of 


_ the Indian Evidence Act, 1 of 1872, is: “A witness shall not be ex- 
“cused from answering any question as to any. matter relevant to the 
“matter in issue in any suit or in any civil or criminal preceeding, upon 


the ground that the answer to such question will criminate, or may. 
tend, directly or indirectly, to criminate such witness, or that it will 
expose, or tend, directly or indirectly, to expose, such witness to a 
penaity or forfeiture of any kiud. eo 


giving false evidence by such answer.” 


“ nor will counsel be permitted to object to such questions if the witness 


“ quences of speaking it inevitably leads to falsehood, which result may, 


In 'the case of Fadoonath Dutt, appellant, 2 Calcutta Law Reports, 
181, it was ruled by Markby and Prinsep, JJ.: ‘Althouzh a person 
under examination as a witucss is. bound by his affirmation to tell the 
truth, if he is examined on a point on which he is likely to criminate 
himself his “position should be explained to him by the Magistrate, as 
otherwise he may’ be induced. through ignorance : of the state‘ of the 
law to deny the existence of facts: for fear of penal consequences, 


Although without such a warning he may make a false. denial and 


thereby become guilty of. the offence of intentionally giving’ false 
evidence, his offence will not be. deserving of severe punishment.” J 
“In Queenv. Guille Mullick, W. R., Sh. 10, it was held by a 


“Provided that no such answer, which a witness shall be compelled 
to give, shall ‘subject him to any arrest Or prosecution, or be proved - 
‘against him in any criminal proceeding, except a prosecution for: 


“” Ina note to this section Mr, Field observes (page 447, 2nd edition): 
“Ye has been held in England that a Judge is not bound to warn a’ 
“ witness of his privilege to refuse to answer criminating questions ; 


“himself do not refuse to answer. In dealing with native witnesses in| 
_“Tadia, it ‘will occasionally be useful to make them understand that. 
_- “theiranswers cannot be used against them except ona charge of . 
- “giving false evidence. Where the usual inducements to speak the 
“truth are weak, the addition of any apprehension as to the conse- | 


“occasionally be obviated by removing the cause of suchapprehension.””. 


majority of the Court that there ought to be a locus peenitentiz: for | 


witnesses who have deposed falsely to retract their false statements.” 
Ihave already had occasion elsewhere to observe on the grave and, 

anxious responsibility which rests upon Courts of Justice having to 

form conclusions and take. action (which sometimes involves. moment: 


‘ous issues) upon ‘judicial evidence. A Court may be delivered from a - 


great 
truth before he leaves the witness box. 


peril if a-witness who has given falsesevidence reverts to the | 


It is therefore “not too much td say that when incriminating ques- - 
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entangled by self-contradictions, such questions should be put with Criminal Revision. . 
ihe object of furthering the ends of justice in the judicial proceeding Ve Ls 7 of 

“in which such questions are put by elucidating the truth, and not w ith lad 
a view:to simplify any future proceedings which may possibly be taken 15th, 
against the witness in-another Court. The position of such a witness — 
undei séction 122 of the Evidence Act.should as a rule be explained by 
the Court before any’ incriminating question is put in the above cir- 
cumstances. ~ 

As the position of the presetit. petitioner, was not explained to her 

‘by the Magistrate when he examinéd her‘as to a point on which she 
was likely ¢ to criminate herself, the above’ prieciple was not observed, 
and I think that the case should be locked upon as one in which the 
petitioner, having in the trying Magistrate's opinion, made a false state- 

‘ment in her examination in chief, changed finally ‘to the frath in the 

same deposition when she was cross- -examined, ; * 
Tt is open to serious question whether such a ees ‘should. be 
prosecuted at all, though the perjury in the earlier statement inay-be 
clear. For even if a con.iction can in such case be legally obtained, 

_ and however true it may be that perjury should not be committed. 

“impunity, the ends of justice still more imperatively require that 

“unnecessary obstacle should be placed in the way of witnesses "wh: 
may have at first strayed from the truth reverting to the truth befor: 
they leave the witness-box. 

'_ Further, J do not suppose that any Court impressed with a due” 
sense of its own responsibilities in dealing from day to day with. judi- 
cial evidence, and remembering the risk of grave mischance if by 
misfortune false evidence is accepted as true, would inflict a substan- 
tial punishment on a person who having first spoken falsely has finally : 
changed 'to the truth in the same deposition. sg 

In the present case, as the petitioner has already been once pro- ~ 
secuted and discharged, itis at any rate plain that no useful and 
adequate purpose can be served by ordering a second prosecution in 

_the circumstances already stated, although the grounds on which the 
Subdivisional Magistrate of Akyab based. his order of discharge are, 
as already pointed out by the Sessions Judge, partly founded upon an. 
etroneous view of the law as to whether in a prosecution under sec- 
tion 193 of the Indian Penal Code for intentionally giving false evi- 

"dence, the impugned statement must be upon a point material in the 
case in which the alleged false evidence is given, 

The Sessions: Judge’s oder for further inquiry is now set aside and 
the petitioner, if in custody, is ordered to be released. 
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Before H. F. Aston, Esq. ats . Criminal Revision 
QUEEN-EMPRESS »v, NGA PYI PON. re. No. 514 of 
Previous cénviction—Measure of punishment—Evidence Act, 5. 54. Sune 


__ A criminal Court is not debarred by section 54 of the Evidence Act, or by any z7th 
other of its provisions, from considering any previous convictions for the purpose —_e 
of determining the amount of punishment: on the prisoner being convicted of a 


fresh offence. 
Enhanced sentence under section. 75, Indian Penal Code, explained. 


THIS reference might with ndvantaay have been made 1 in,more.com- 
plete: form, oe eee eA re Ss ae nly, coe, Oe 
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Criminal Revision The District Magistrate has stated his opinion that certain evidenze | 
No. 514. yeferred to in general terms was hearsay and, wrongly admitted by the . 


wes: trying Magistrate, but has given no reason in support of his opinion. 
"77th If he refers to evidence as to former statements made by certain wit- 


nesses relating to the same fact at or about the time the f-<+ took 
place, such evidence is admissible under sectior- 1:7 of the Evidence . 
Act for the purpose there set forth, «.¢., ‘io corroborate the testi- 
mony,” or, more correcily speaking, te vonfirm the credit of such wit- | 
nesses. Ifhe refers to the evidence as to any statements made by 
the accused to private individ:als before arrest, such statements ar 

both relevant and admissible (section 21). 


The trying Magistrate ought not (and does not appear) to have 
taken any previous conviction into consideration for the purpose of . 
establishing the charge upon which the accused was tried in this trial - 

' and decidiny as to the guilt of the accused of the offence for which he 
was bejng tried. 
_ Bai the trying Magistrate was not debarred by section 54 of the 
Evidence Act or by any other of its provisions from using any previous - 
convictions for the purpose of aiding him in determining the amount 
“of punishment to be awarded on the prisoner being convicted of the : 
‘offence charged (see the case at V, Indian Law Reports, Cal: 768).: 
This is the ordinary practice of criminal Courts and is referred to in’ - 
the following remark, Queen Empress v. Kartick, XIV, Indian Law 
Reports, Cal. 721: “It is in truth of the less consequence that the 
“fact of previous convictions can have’ no possible bearing and con- 
‘‘s:itute no possible guide upon the question of the truth of the charge 
“at trial, because it is not for that purpose that they are admitted in 
““ evidence, but for another wholly different, and for which relevancy in 
“the ordinary sense is immaterial.” sahil Saino dedi ie 
_ Again, an “enhanced” sentence under section 75 of the Indian. | 
Penal Code being illegal unless a previous conviction of an offence 
‘therein contemplated is proved, evidence of such p:evious conviction 
‘is not only relevant but esséntial to justify an “enhanced” sentence, 
But an “enhanced” sentence under section 75 of the Indian Penal 
‘Code is, as has been repeatedly pointed out on recent Occasions, a 
:sentence in excess of the punishment elsewhere provided by the sec- 
tions of the Indian Penal Code applicable for.any ofthe offences speci- 
fied in section 75 of.the Indian Penal Code. ae 


It is a sentence which no Magistrate exercising powers under sec- - 
tion 32 of the Criminal Procedure Code can pass, though a District 
Magistrate invested with higher powers under section 34 of the said 
Code can pass such a sentence. ; 

An enhanced. sentence under section 75 of the Indian Penal Code 
‘is thus a totally different thing from a sentence within the powers-of 
«a Magistrate under section 32 of the Procedure gCode, but one of . 
which the-severity :may have been increased. up%o'the limits of such 
_powers on account of any Circumstances which & Court may properly: 

take into consideration in deciding on the punishment to be inflicted... 
There is, as diready pointed out, nothing in section 54 of the Evidence 
-Act or in any other of its provisions which excludes previous convic- 
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tions from such consideration for such purpose upon a fresh conviction Criminal Reviston- 


of the accused of a fresh offence. sls a of 
I ha ye referred to this Court’s decision in Vga O04 Gyi v. Queen- ae 
. Empres. s, Burma Selected Judgments, page 449, where it was ruled 17th. 


_that, “in cases where section 75, Indian Penal Code, is not applicable, 
“the Ev idence Act gives no authority to a Court to take a previous con- 
<‘victio n into consideration for the purpose of enhancing a sentence 

‘after the accused has been convicted-” If the words “ enhancing a 
sente ace” are taken to mean passing an enhanced sentence, that is, a 
“Sente nce in excess of the punishment provided for the offence else- 
-wher e than in section 75 of the Indian Penal Code, which I think is 
the y .foper construction to be placed on the ruling quoted, than I need 
only “add that I fully agree with that ruling. 


+ As regards the present case, having regard to the facts which the 
tt ying Magistrate held proved and his view of the circumstances, | do 
“RC 4¢ find sufficient grounds for holding that the punishment awarded 
* was so inadequate as to call for this Court’s interference and no further - 

action will therefore be taken. 


{PRIVY COUNCIL] 


Before Lord Hobhouse, Lord Ashbiurne, Lord Macnaghten, and 
: : Str Richard Couch. 


Sic Fohn Righy, O. C. (Attorney-General}, | Mr. Cozens Harby, QO. C., Mr. F.. Fox 
Mr. Branson, and Mr. G. F. Turner, and Mr. ¥. A.D. Heaton, instructed 
Barristers-at law, instructed by. Messrs. i by Mr. G. Heaton,*-for respond- 
Lattey and Hart,—for appellant. i ents, 


KADER MOIDEEN vw, C. W. NEPEAN arp oTHERs. 


Evidence—Morigage-—Admissibility for parol evidence to explain tvansaction evi-- 
denced by entries in revenue register and by endorsements on original grants, 


Kader Moideen, on the 29th day of May 1871, by joint petition with Nepean 
agreed toa transfer to Nepean’s name in the revenue registers of the Deputy 
Commissioner of Shwegyin of the “ ownership ” of certain lands granted to Kader 
Moideen.. The words “ ownership transferred by original purchaser, Kader 
‘Moideen, to Nepean,” were entered in the Deputy Commissioner’s revenue register, 
the entry being signed by Kader Moideen and Nepean, ‘and in a memorandum the 
same words signed and attested were endorsed on the back of each of the grants. 
Inasuit brought by Kader Moideen to redeem the land comprised inthe said 
gtants it was held by the Deputy Commissioner of Shwegyin that parol evidence 
was admissible to explain the true nature of a transaction so evidenced, ‘but this 
judgment was reversed on appeal to the Commissioner, whose judgment was upheld 
by the Judicial Commissioner. On appeal to the Privy Council the judgment of the 
District Judge was restored. ” 
THE appellant Kader Moideen seeks to redeem certain lands, situ- 
_-ated in the district of Shwegyin in Lower Burma which the respond- 
ents, deriving title from one John Nepean, who died in 1883, claim to 


hold free from any right or equity of redemption. ie 

The lands in question were originally waste lands the property of 
the Governmént. Jn 1866 and 1867 they were sold. to Kader Moideen 
in three lots under the rules then in force for the sale of waste -lands 
‘no British Burma. On payment of preliminary expenses and a frac- 





1894. 
Fune- 
oth. 


- constuction of documents not wholly unambiguous and upon < 


thrown upen the transaction by what has occurred since, or by th 
' evidence on the one side, or on the. other which, to say the least, 
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tion of the purchase-money as required by the rul«s €ach of be thee 
lots was conveyed to Kader Moideen “ inguil prop. elary tight” nee 
ject to conditions intended to protect the interest of tli, Gov, ernment 
as an unpaid vendor. In 1871, at the joint request of Kai, Moniend 
and John Nepean, the property was transferred into Nepe 4. one 
in the Government books and thenceforth he was recognized" nae 
and acted as such. _ The question is—What was the real meas of 
this tranaction? Was it an absolute sale or a transfer by pa of 
‘security ? The question is one of some difficulty depending apt che 


1 con- 
zht_ is 
‘e oral 


sideration of all the surrounding circumstances. Very little lis 


not merit implicit confidence. The Judge of First Instance, the .p;—_ 
trict Judge of Shwegyin, decided in favour of Kader Moideen. . jy.. 
decision was reversed on appeal by the Commissioner of the Ten | __ 
serim Division. The Commissioner's judgment was affirmed by tt. 

Judicial Commissioner of Lower Burma, from whose Court the presen; 
appeal is brought. : 


The Waste Land Rules to which reference has been made were a - 
collection of regulations authenticated by the signature of the Officiat- 
ing Secretary to the Chief Commissioner of British Burma and pub- 
lished by the Government of India (Foreign Department) under date 
goth June 1863. All unassessed waste lands not subject to any private 
rights of proprietorship or exclusive occupancy were to be available 
for. purchase in lots not exceeding 5,000 acies. But the same pérson 
might apply for two or more lots. Applications for purchase were to 
be entered in a register. There was to be a rough survey and then, 
if the application was found to be in order, the land applied for was 
to be advertised for sale by auction at an upset price on a day named 
in the. advertisement. Government sales were to be held quarterly, 
Sales were to be entered in a register in a prescribed form containing 
separate columns for all necessary particulars, the last column No. 15, 
being headed ‘“‘Remarks in which are to be entered all transfers sub- 
‘sequent to the sale and the names of the persons to whom transferred.” 
Rule 12 provided that on payment of one-tenth of the purchase 
money and of all expenses of survey, demarcation, advertisement and 
sale, the purchaser should ‘‘ receive a deed in the Form D annexed 
“signed by the Deputy Commissioner conveying to him the lot in full 
“hereditary and transferable proprietary right free for éver from ‘all 
demands on account of land revenue.” The eighteenth rule provided 
that the purchaser might pay the whole of the purchase-money when 
the lot was sold or, if he chose, he might. pay a portion, not being less 
than io per cént. at the time of the sale, and-the-remainder-in.nstal-.. 
ments at any future time not being more than 10 years from the, date 


‘of sale.” In the latter case simple interest at the rate of 10: per cent. 


per year was to be charged on the unpaid portion of the purchase- 
money, and the whole lot was to ‘remain hypothecated as security for 
‘the full discharge of the amount including principal and interest, and 
“be liable to sale by order, of the Deputy Commissioner if the said 
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“ amount be not paid within the stipulated period.” Interest on unpaid 
purchase-money was to be payable on the 15th of May ineach year. | 

Form D—the prescribed form of conveyance, so far as material—is 
as follows :— 


« Know all men by these presents that the Chief Commissioner of British Burma | 


has conferred on : , his heirs executors administrators and assigns 
the grant of a tract of land measuring Pritish statute acres _ ; situated 
in to be holden by him in full proprietary rights subject to 
the follwing conditions :— 

“ 1.—The purchase-money for this grant is Rs. of which Rs. 
have been already paid. On the _ ifthe entire purchase-money 
has not been paid up, interest at 10 per cent: per annum will be charged on the 
balance and the-eafter until the entire purchase-money be paid up: such interest 
will be chargeable on all unpaid arrears of the purchase-money and all payments 
by the grantee shall be first carried to the credit of any outstanding arrears of 
interest due on such purchase-money. 

“ [].—Arrears of interest shall be treated in the same manner as arrears of land 
revenue, and bé subject to the same measures of realization. 

“ IJ].—No transfer of proprietary right, or transfer of interest, or creation of new 
interest in the grant beyond a lease of three years, will be recognized by the Civil 
Courts or the Revenue Officers of Government, unless duly registered in the office 
of the Deputy Commissioner of the distrial in which the gent is situated. 

* ag * 


“1X.—On the payment of the purchase-money in full, with all arrears of interest, 
the grant will belong’ to the grantee free for ever from all demand for land 
revenue ” * Si 

It may be observed in passing that in form D no period is limited 
for the payment of the balance of the purchase-money. On the other 
hand no provision is to be found in the rules corresponding with 
Condition JJI in Form D, nor is there anything in the rules purpost- 
ing to give the force and efficacy of a conveyance to an entry in the: 
Register of Sale of Waste Lands. re , s 

The ‘three grants in favour of Kader Moideen were all .in the pre- 
scribed form, The total quantity of land in the grants was about 4,524 
acres. The aggregate amount of purchase-money was Rs. 7, 158-13-7. 
The amount paid up was Rs. 768-9-11. The annual amount of interest 
payable ‘on the balance was Rs. 639-0-5. ; 

Kader Moideen had not'sufficient means to turn these waste lands 
to a profiiable account. Nor could he afford to pay the purchase-money 
in full and wait until the lands rose in value with the general improve- 
ment of the country under British Rule. He was a poor man at the 
time and, such attempts as he made to develop the property were not 
remunerative. He brought a number of people upon the land who 
were to pay no rent for three or four years. “They weie collected in 
settlements. which are signified by the style of villages-and hamlets. 
The settlers received a little money and some rice, and perhaps a few 
buffaloes. They made some clearances round the settlements, but 
the undertaking did not prosper. Many of the. settlers left; their 
places were not-filled by others, and lands which had been reclaimed 
became jungle again. ° E ' 

In his difficulties Kader Moideen had recourse.to Mr. John Nepean, 
a prosperous money-lender in Shwegyin, and obtained accommodation 
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from -him apparently on the. usuel terms and with the usual result. It © 
was: cortended.. by the: learned Counsel for the respondents ‘that the: 


money paid to the Government for interest while the land stood in.’ 
Kader Moideen’s name was supplied by Nepean. Very probably that’ - 
was so. .The.contention is certainly correct as regards ‘the: ‘payments be 
made in 1869 and 1870. Ad 

On the 6th of Jute 1870, Kader Moideen assigned his: interest in the 
lands. in, question, to Nepean by way of mortgage to secure Rs.' 3000, 
which Kader Moideen acknowledged to have received that day’ in 


-“ cash.” He bound. himself. on or before the expiration of 10 months |» 


to repay the loan with interest at the rate of 3 per cent. per month; 


_the. principal and interest. being. payable in a lump-sum. In default ° 


Nepean was empowered to sell,: and Kader Moideen: undertook to 
make good any deficiency. Out of the sum sectred Rs. -639-0-5. were: 
paid to. Government in discharge of interest. The balance, all'‘but a 
few rupees; consisted of old debts and arrears of interest. ‘The .mort::. 
gage isin English, a language which Kader Moideen did: not: epee ae 
It is referred to as Exhibit F 

In the year 1871 as the time approached for payment | of jisferest to 


the Government, Kader Moideen was at his wits’ ends ‘for money. 


Twice apparently he had been put into jail for non-payment of some -- 
judgment debts and twice he had been released on proof of his in- © 


_ ability to pay. Nepean refused to lend him anything mane, and he. had 


neither -cash nor credit. 3 
. On-the rath of May 1871, Kader Moideen presented a petition in" 
the Court of. Deputy Commissioner of Shwegyin, setting’ forth the © 
Government grants and alleging that he had given buffaloes: and: food ° 
to poor ‘people to clear the land. Then he complained that® thé 


_ people on the land had been interfered with and that he had losta large » 
amount. of-money and he prayed the Court to make an inquiry accord- 


ing: to the law and pass such order as the Court might think proper. 
‘On the following day, the 13th of May, Kader Moideen presented 

another petition complaining that his petition of the 12th of May.had’ 

been rejected and suggesting that if no inquiry were made on. that 


. petition “no benefit would be derived'for the moneys which had been. | 


“ paid by him” and adding that he thought that no benefit would ‘be 
derived “if he paid the money due for the present year,’’ and there-. 
fore he prayed that if the Government did not wistito settle the mat-. . 
ter in respect of the land, moneys which had already been paid by him . 

might be refunded to him and the land taken possession of.. ; 

it was suggested, and it seems not improbable, that. these. applica- 
tions were madu merely with the view of Broctenng some. indulgence: 
from Government. 

. On this petition the Deputy Commissioner, Major ‘Duff; passed. ati. 3 


order stating that he declined to go. into. -vagué..general-complaints;~ 


‘but. adding «Gf. petitioner. wishes to give up the land, let, him.state.. 
“ exactly the terms on which he will relinquish it and. he. will - meet 


_ “with every encouragement free [ ? from me ].”" 


Nepean. ‘came to. ‘hear of these applications and, naturally,. he. was.’ 
alarmed for, his’ ‘seeneitys: So he presented a petition . which,..after.. 
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Stating that he had a lien on the three grants and that he had heard 
of Kader Moideen’s applications, proceeded as follows :—_ 
“Your petitioner begs that the Waste Land Rules referred to inthe grant (sec- 
tion 2) now in his possession may be carried out and orders issued accordingly.” 
“That if Kader Moideen be.unable to pay the interest due to Government, your 
petitioner may be allowed.to occupy his place in the matter after the above rules 


have been carried out.” : 
. “That your petitioner is ready to produce these three grants and the mort- 


gage bond held by him to prove his claim.” 
The order passed was— 


“Thetime given for payment has not yet expired and in such cases a little 
‘grace is always allowed, so that at present, ] am ‘unable to pass any definite order 


in the matter, 
15th May 1871. A. G..Durr.’ 
On the 2oth of May 1871, before the Deputy Commissioner, a re- 
port was read stating that Kader Moideen had failed to pay Rs. 639-0-5 
due on the 15th May. The matter was ordered to stand over till the 
25th. But as regards Nepean’s application an order was made that 
notice should be issued to him to appear on the 23rd, if he should 
think fit, and show cause why his claim to intervene should not be 
rejected under section 3 of the grant. 
Nepean appeard bn the 23rd and presented another petition alleg- 
ing that’a transfer of interest had been created by the mortgage of the 
6th of June 1870 and the deposit of the three grants, and after pro- 
testing against Kader Moideen allowing the Government to resume 
the land before satisfying his claim, he stated that in the event of ‘the 
Government not being able to recover their dues on the land from 
Kader Moideen, he would be willing to make good the amount: so 
that the Government would be no loser by the transfer. 


The Deputy Commissioner having heard Nepean on the subject re- 
jected his application and deferred the case as against Kader Moideen 
till the 26th. 

On the 26th of May it was ordered that notice be served on Kader 
Mcideen conformably with section 1, Rule 46 of the Revenue Rules, 
that in default of payment within the time therein specified the land 
would be liable to’ be sold. 

So far Kader Moideen and Nepean hadbeen working separately, 
each for his own interest. The next thing is that they come before 
the Court with a concerted application. On the 29th of May they 
present a petition in Burmese of which the Judge of First Instance 
-gives the following translation, certified by him to be correct :-— 

“In THE Court oF THE DePuTY COMMISSIONER, SHWEGYIN.” 
“ The joint petition of Kader Moideen, land-owner, and Mr. Nepean.” 
“ HumBLY SHEWETH,—I. That whereas Mr. Nepean desires to transfer to his 


‘own name from the name.of Kader Moideen the land comprised in three grants 
that have been made to Kader Moideen, Kader Moideen consents to the name 
being changed.” _ ; : oe 

‘2, That Mr. Nepean for his part will pay now the price due for these lands 
together with Rs. 639-0-5, interest due, if the three grants owned by Kader Moideen 


are transferred to the name of Mr. Nepean.” 
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: be transferred from Kader Moideen’ s name to. Mr. Nepean’s. 


‘yoo’ "| PRINTED JUDGMENTS, COURT OF THE JUDICIAL ~~ [JUNE 





“« Wherefore we have both come to an agreement and pray that the tree granis ; 


357? i 


Signatures of— to. 


The 2gth May 27h oS ° ey : _ Kaper Moreen. 


od NEPEAN, 
The order on the petition was— - 


“The maiter! icing consideration ; a definite order will be oasgett, to- morrow. 


The 29th May.1871. - ; As G. Durr. Bee 


On the next day the following order was passed :—. 


Shwegyin, the gob May. aie: : 
| “ Kader Moideen, Mr. Nepean, both present. 
“Read petition of Kader Moideen ane Mr, Nepean requesting that the land’ in 
question may be transferred to the latter ia % 
“ Court.—As Mr. Nepean is fully aware of the circumstances of the case and 


“that in taking over the land he takes with it the responsibility fr what is:due to 
‘Governme: nt_on it, I see no objection to the transfer being made and therefore— _ 


“ORDER—T ransfer to be made as requested. 
A. G. Dore. a3 
On ‘the 3rd of June Kader Moideen and Nepean again. attended 
before the Deputy ‘Commissioner and the following note in English : 
Was éntered’ in column 15 of the Register of Sale. of Waste Land. t 
against each lot :— 


pile Ownerstip transferred by original purchaser, Kader Moideen,: to. John Nepean 


on the: ged day of June aca 


KADER Moreen. 


(iv native char. acter) ue 
Original purchaser 
J.Nereaw, °°" 
i ne i hloues ma 
« Before me, A. G Dae, Deputy Chmmtsstowen?” 


On the same day a memorandum in the same ane ied and” 
attested in the same manner was endorsed on each of the: three 


‘Government grants. 


On the sth of June Nepean paid into the Government ineageny 
Rs. 639-0- ‘5 On account of interest and Rs. 3,390-3-8 on account of 
principal in respect of the lands transferred into his name on the 3rd 
of June.. In the Waste Lands Register this sum was ‘apportioned so ° 
as to pay up in full the purchase- money of.two of the lots testing a 
balance ie on the third. 

On the 12th of June Nepean paid into udsGonectuhent teddy 


. the sum of Rs, 3,041-5-4 which discharged in full all claims of - the ; 


Government in respect of the property. 
‘As soon.as: Kader Moideen realized the fact that the Pets of’ the : 
transfer was that he was put on one side altogether he repented of 


_ the bargain. He presented two petitions to ‘the Court making rans : 
‘dom allegations’ and asking for relief. on grounds more or less absurd. 


The Court refused to’ listen | to him as he had transferred- the = pros 
perty. Nepean presented a counter-petition and obtained a certificate. 
that the land was legally transferred to him. Then Kader Moideen © 


» sued for the balance of the money expressed to be secured by the: 
“mortgage of the 6th of June 1879 which he alleged he had: never re- 


ceived and he applied for leave to sue as a pauper. ' But ‘this appli-- 
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cation met the fate of the rest. It was ultimately rejected on the 
ground that his statements on cross-examination were not satisfactory. 

Baffled at all points, outcast and bankrupt, Kader Moideen went 
away to Toungoo, a place distant about three day's journey from 
Shwegyin. There he seems to have lived ever since. Lately, in the 
disturbances which followed the annexation of Upper burma, he 
‘made some money by Government Contracts and then, as he alleg2s, 

he sent. a message to Mrs. Nepean asking her to furnish accounts of 
the rents and profits of the lands which he had transferred to her 
husband, After some little delay a formal application to the like 
effect was made cn his behalf. lt was refused, and then the present 
‘suit was brought against the respondents. 

Among other defences, to which it is not necessary to refer, the 
principal defendants set up that the transfer to Nepean was an ab- 
solute and unconditional transfer, and that Nepean agreed in con- 

sideration thereof “to cancel the said mortgage of 1870, to release 
“the plaintiff from his covenant to repay the Rs. 3,000 and interest 
“secured thereby and other debts, and to pay and indemnify the 
_ “plaintiff from ‘all liability to pay the balance of the purchase-money 
‘of the said lands and interest due thereon.” ay. 
The evidence of the witnesses on behalf of the plaintiff at the trial 


is not worth much attention. No statement by the plaintiff himself. 


can be accepted without corroboration. There were witnesses“ who 
said they heard Nepean tell Kader Moideen that he could redeem 
the land at any time. One of them was a Subordinate Officer of the 
Court who remembered drafting the joint petition of the 2gth of 
May 1871. Another was a person who. is described by the principal 
‘witness for the defence with some breadth and freedom of outline as 
“Can East Indian gentleman of sorts,’’ but who seems to have been 
neither more nor less than an itinerant hawker of jewellery.* Another 
“was'a person who is now a Myodk or Township Officer. The learned 
Judge of First Instance gave weight to bis evidence on the ground 
of his position and blso on the ground of his age. The latter con- 
“sideration is not unimportant, having regard of the habits of the 
people and the teachings of their religion. ‘ His age” observes the 
learned Judve “is in his favour. He is 59 and the older a Burman the 
‘more truthful.” But however respectable these yentlemen mav be, 
and whatever may be their claims to attention, it would be danger- 

_ ous. to rely upon the recollection of witnesses: as to conversations 
which took place twenty years back. 
The principal: witness on behalf of the defence was a Mr. Moss, 
-who claims one-fourth of the property. He was at one time in the 
_police force and is now apparently a certificated Advocate. He had 
inarried a daughter of Nepean and was very intimate with him. 
Nepean “ always consulted ” him “about his private affairs ”-and got 
his “help to write petitions.’ He wrote the mortgage of the 6th of 
June 1870—~a well-drawn instrument, except that one statement in 
it certainly is not quite in accordance with the facts. According to 
his own account he took, part in the negotiations which led to the 
“arrangement in question, and in his examination-in-chief he gave a 


. 289 
Fane 


th 


in the joint petition. 
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list of the debts from which he said Nepean agreed to release Kader 
Moideen. Much must depend upon the view which is to be taken of 
his evidence. oe ae ; 

Of the judgments which have been pronounced in this case it is 
enough to say that the judgment of. the District Judge of Shwegyin 
is a very painstaking and able. review of the evidence before the 
Court. The judgments of the other learned Judges seem to be more 
concerned with questions as to the admissibility of evidence than with 
the facts and circumstances of the case. : 

The learned Counsel for the respondents did not contend that any 
evidence tending to throw light upon the real meaning of the arrange- 
ment between the parties ought to be excluded. But they suggested 
that the proper course would be to take the joint petition of the 29th 
of May 1871, the orders made upon it, the entries in the Register of 


’ Waste Lands, and the note or memorandum endorsed on each of the 


three deeds of grant, and to consider the effect of those documents by 
themselves apart from the rest of the evidence; if the transaction so 
regarded presents the appearance of an absolute and unconditional 
transfer then, they said, arises the question whether the rest of the 
evidence is sufficient to’ displace the primd facie view of the trans- 
action. That was a very plausible way of putting the case for the 
respondents, and it was urged with much force and ability by Mr. 
Fox as well as by his learned leader. But in their Lordships’ opinion 
the learned. Counsel laid too great stress on the endorsements upon 
the deeds of grant, and rather overlooked the effect of the statements 

It may be conceded that, if the Court had nothing but the endorse- 
merts before it, the proper inference would be that for some consider- 
ation or other, which was not disclosed, the property had been made 
over. to Nepean -by way of sale. But when the joint petition and the 
orders made upon it are examined, it becomes apparent that the 
entriés in the Register of Waste Lands were intended merely to give 
effect to the prayer of the petition and that the endorsements on the 
deeds of grant are nothing more than a record of the arrangement 
proposed by the parties and sanctioned by the Deputy Commissioner. 
‘The petition asks that the lands may be transferred into Nepean’s 
name. But that ‘s not all. lt purports to proceed upon an arrange- 
ment that Nepean shall forthwith pay the arrears of interest due to 
the Government and the balance of ‘the purchase-money, | What is 
the effect of this arrangement? Ifthe transaction were an absolute 
sale or even an out-and-out gift, it would have been’ immaterial to 


1 ader Moideen whether Nepean paid the balance. of the purchase ~ 


money or not. On the other hand, if the transaction was really a 
transfer by way of security, the condition that the purchase-money 
should be paid up_at.once..was._some.-consideration~ for-the-transfer; ~~” 


and a stipulation essential for the complete protection of Kader. 


Moideen. . When once the purchase-money was paid in full, the right 
of redemption would ‘not be liable to be defeated by failure on the 


part of Nepean to fulfil the conditions of the Government grants. It. 
may be suggested perhaps that Nepean’s undertaking to pay the pur- 


1894.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 103 





chase-money was nota stipulation in favour of Kader Moideen, but 
merely an offer intended :to gain the favourable consideration of the 
Government. But the answer is that that isnot the natural meaning. 
of the language of the petition, nor was it so understood by the Deputy 
.Commissioner. The Deputy Commissioner warned Nepean that in 


taking over the land he was taking with it the responsibility for what ~ 


- was due to Government. But he did not suggest that Nepean, as 
between himself and the Government, was assuming any greater re- 
sponsibility. He did not propose to alter the conditions of the Govern- 
ment grants or to. bind Nepean to pay up the whele purchase-money 
at once. In fact he completed the transfer in the Waste Lands 


Register before Nepean paid anything on account of either principal 
€ g 


or interest. “ 
The result therefore in their Lordships’ opinion is that on a view 
of the transaction thus limited it could not have been the intention of 
_ the parties that there should be a transfer outright depriving Kader 
Moideen of all interest in the property. 
In connection with this part of the case it may be stated that the 
.. District Judge points out that the Burmese word which would natur- 
ally be used to. describe a transfer out-and-out, and which Mrs. Nepean, 
.a Burmese lady, does use in her evidence to describe the transaction, 
. is not found in the joint petition of the 2gth of May 1871. “Itis,” said 
the learned Judge, “conspicuously absent.” 
.» + The next question is this:—Can any reliance be. placed on Mr. 
.. Moss’ statement that tke consideration for the transfer was the can- 
. .cellation of all debts then due from Kader Moideen ? According to 
Mr. Moss’ story there were many interviews between Kader Moideca 
.and Nepean in connection with the matter, and the final bargain was 
made in his presence on the evening of the 28th May. His account 
of it is as follows :— | 
“Mr. Nepean said the land must be made over to him entirely and no other 
rights allowed. It was further agreed that upon the land being entirely made over, 


_all debts due from. Kader Moideen to Nepean should be cancelled. It became 
late when the interview ended—it took place in Mr. Nepean’s house—the bargain 


. was that they should present a petition next day. The debts referred to were the ' 


Bus ed due on F exhibit and also on some promissory notes, Exhibits 1, 2, 3, 4) 5s 
and 17.” . 
That account has an air of precision, but it is a careless statement 
. at best. On cross-examination Mr. Moss admitted that on one of the 
notes, Exhibit 1 (which was the largest in amount and only Rs. 100 
short of all the rest. put together), there was endorsed a memorandum, 
» dated the 6th of June 1870, showing that that document did not at the 
. time of the alleged bargain represent an existing liability on the part 
_of Kader Moideen. . It had been merged in the mortgage security of 
the 6th of June 1870. When he gave his evidence-ih-chief Mr.. Moss 
must have been either aware or ignorant of this endorsement. If he 
was aware of it, his evidence was intentionally misleading. If he was 
ignorant. of it, his recollection of the arrangement between Kader 
Moideen and-Nepean is obviously not entirely trustworthy. Of the 
.. other documents (Exhibits 2, 3, 4, 5 and #7,) two purports to be given 
_ to Mr. Nepean, the other ‘three, in which the interest is at a higher. 
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rate amounting in one instance to 108 per, cent. per annum, purport 
to be given to both Mr. and Mrs. Nepean. Now isit uot a little. start~. 
ling to find that Exhibit F and all these documents were retained: by 
Mr. Nepean until his death without anything to show that they had - 
been cancelled by the,arrangement of May 1871. It was said, and. 
said truly, that Kader Moideen, who by the way was never worth suing 
during Nepean’s life, was never sued upon any one of them. But that | 
does not destroy or affect the inference to be drawn from their reten-- - 
tion. Why should they have. been retained? It was contrary-to 
Nepean’s practice. Mr. Moss admits that “when documents -were 


‘cancelled his practice, was to return them,’’ It was suggested-that 


Nepean was justified in retaining Exhibit Fas a document of title-. 
relating to the lands made over to shim.’ That may be an excuse-for 
retaining it, but it is no excuse for retajning it. uncancelled. No such: 
excuse, however, applies to the case of the other exhibits. It was-said . 
that it was not wrong on the part of Nepean to. keep these documents: 
if he did not mean to sue upon them. But if Nepean. had died _before-- 
they were statute barred and Kader Moideen had been then worth: 

suing and had been sued, he would have had probably no defence to.an 

action by Nepean's legal representatives and certainly none to an action 

by Mrs. Nepean. Then.there was another excuse.. It was said that. | 


- Kader Moideen was a troublesome person as.indeed he seems to.have. - 


been, and that Mr. Nepean was justified in not -performing to the full: 
his part of the bargain until Kader .Moideen. executed an absolute: 


conveyance of the property in his favour. But Nepean-never set this. 


case up in his lifetime. His case was that the transfer entered -in: the © 
Government books and recorded in the éndorsements on the deeds of 
grant_was sufficient and complete.and that nothing more was required; . 
and if Mr. Moss is to be‘believed Nepean, never.asked for anything 
more.‘ | don’t know ” he says “of any efforts being: made -alter the 
“transfer in 1877 to get Kader Moideen to sign a regular conveyance: 
“ of the land.” , 

If matters stood there and there were. nothing mre in the case,... 
the inference from the retention of the documents in question would 
be very strong. But it seems to be irresistible when the circum-. 
stances connected: with one of these document (Exhibit 5) are ex- 
amined. ) ; 

Exhibit 5 purports to be dated the 25th of Juné*1869 and to be a 
security for a loan of Rs. 300. It is not merely a bond or note binding 
Kader Moideen personally, but it is also a mortgage of his house in 
Shwegyin to secure the sum borrowed, with interest: at 3 per cent. 
per month. This house was not situated.on any part of the lands 
comprised in the Government grants. So Mr. Nepean could not have 
thad the excuse of retaining it which it.is alleged. he had for re:aining 


~ Exhibit F. If Mr’ Moss” statement is correct, the house ought to have 


been released and the mortgage itself handed back to Kader Moideen 
when the lands were transferred to Nepean. Now the subsequent 
dealings with this house can be traced in the record. When Kader 
Moideen applied for leave to sue asa pauper in September 187:-he . 
had to file a list of property belonging to him and to account for it. 
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In that list is to be found this entry (p. 76, Exhibit V) “ a house mort- 
gaged to Mr. Nepean. It is now under attachment.” Upon this list 
he was examined before the s¢tké or subordinate officer. In his 
deposition (p. 104, 1, 11) he said “1 have never paid money as in- 
“ terest on the money for which 1 mortgaged my house to the defendant 
“as shown in the list filed by me.” His object of Course at that time 
was to show that he had no beneficial interest in the housé by reason 
of the charge upon it infavour of Nepean. It does not appear whether 
Nepean was present at that examination or not. But hecertainly was 
present at the cross-examination of Kader Moideen ugon this depo- 
sition (p.95) when the proceedings were removed to the Court of the 
Deputy Commissioner. It is not a little remarkable that Kader 
Moideen was asked no questions about this house. That it was still in 
mortgage to Mr. Nepean and under attachment seems to have been 
common ground. Ifthe truth had been that the mortgage was cancel- 
led and that Kader Moideen was the unencumbered owner, there would 
have been an answer at once to his application for leave to sue asa 
pauper. Then it is stated in Kader Moideen’s evidence in this suit, 
and not contradicted by Mr. Moss, that the house was actually sold 
under the attachment; that it came into Mr. Moss’ possession, and 
that Kader Moideen was turned out. Mr. Moss’ statement.is there- 
fote disproved in the only instance in which it was possible to test its 
accuracy and consequently their Lordships have no hesitation in re- 
Jecting it entirely. 

The probabilities of the case remain to be considered. From the 
evidence before the Court it is easy to see what manner of man Kader 
Moideen was and what was the exact position of the parties at the 
time the arrangement was made. Kader Moideen had staked his all 
upon this property. He seems to have spent upon it everything he had 


and everything he could borrow. It was the only thing he had tolook — 


to. He evidently fancied that it was of great value. That it was of 
‘some value is plain from the Deputy Commnissioner’s reply to his peti- 
tion of the 13th of May 1871 and plainer still from Nepean’s own con- 
duct. Kader Moideen clung tothe property desperately. He was a 
reckless and an unscrupulous man, arid certainly had no consideration 
for bis chief creditor. It is inconceivable that he should have consent- 
ed to give the land to Nepean without stipulating for some benefit for 
himself. He-was under no personal liability to the Government. The 
only rémedy the Government had was against the land. As regards 
his debts to Nepean he was secure in his impecuniosity. To sucha 
man as he was a release from debts which he Could not possibly pay 
and for which in all probability hé would never be troubfed was no 
benefit at all, Mr. Nepean was quite at his mercy. He had simply to 
do nothing and the land would be forfeited-and Mr, Nepean’s chance 
of saving anything from the wreck would be gone. On the other hand 
it was well worth Nepran’s while to give something to get the land 
into his own hands. Hethouyht sotoo., There isa significant passage 
in Mr Moss’ evidence. in the c -urse of the negotiation whic:: led to 
the final arrangement, the pusition which Nepean took up, according 
to Mr. Moss, was not that he had advanced as much as the land was 
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worth and: that’ he would not throw good money after bad. His refusal. 
to give'any further assistance was based on the precarious nature of 


“the: title. “What he said to Kader Moideen, according to Mr. Moss, 


‘was “I refuse altogether to advance. you more money because. 1 find 


~ you have not got & full title to the land” Mr. Moss it seems. and. 
Mr. Nepean had Deen studying the Waste Land Rules together and. 


they were alarmed by the provision in Rule 18 as to~ hypothecation. 
‘No wonder Mr. Nepean was puzzled by the word. “ He was not a: 


- good English scholar.” Later on Mr. Moss adds “ Mr. Nepean did not 


understand written English fully and that is an instance?’ Mr. (Moss, ; 


‘ who xeferred to book “in connection with this transfer ‘of ‘Tand,” came 


to the conclusion that the title -was not secure so long ‘as any part of" 
the purchase-money remained due to the Government. ~ 
It must be added that “itis indeed a common custom in Burma’ 
“when land is mortgaged, even when only for a short term’ of years, 


_ “to transfer it into the name of the mortgagee in the revénuc’ regis 


ters.” “So: says the District Judge. And the statement was not con- 
troverted. &, 

- Under these circumstances the arrangement that would naturally sug- 
gest itself would be that Nepean should pay up all that was due to 


Government for principal and interest and hold'the land in his own 


name to recoup himself for everything he had advanced and for all he 


“might have to spend in order to make the land profitable. Kader. 


Moideen would be flattered with the hope of redeeming the land some 
day. Such a prospect or dream would be likely to take the fancy of 
such a man as Kader Moideen. And no doubt it.wculd seem to’ 


Nepean at the time that he was making an empty concession-and that 


_nothing.more would be heard of Kader Moideen after, he was once | 


dispossessed. 

‘It was said in th¢ course of the argument that a "decision in: Kater 
Moideen’s favour would involve an imputation of fraud upon a dead 
man ; and that seems to have been the view of the Courts below. But | 
it is to be observed that Nepean never asserted that he-had bought the ', 
land from Kader Moideen. Kader Moideen had “ abandoned oe it; iG. 
was ‘ legally transferred ’’ to him. But there was no ‘suggestion of a 
sale. That case was not set up until after bis death —nor was he ever . 
called upon to allow Kader Moideen to redeem. | It is not by any. 
means clear that he would have resisted a suit for iid aa if such 
a suit had been brought in his lifetime. 

As regards the terms of redemption Kader Maieen: aie that tie 
land was to be rettansferred to him when he repaid all. he owed. and. - 
all Nepean paid on account of the land to Government, and that the. - 


‘interest-wo— to-be“10-per-cent..and. to be..compound interest. Tt_was_: 


said there was no ‘proof in support of these statements and that. they 
rested on Kader Moideen’ Say ord alone. That is true. But they are 
statements insome degree against his interest, and having regard to 
the rate of interest payable to. Government it seems, not “improbable , 

that such an arrangement should have been made.. If there isto be + 
rdeemption, the terms are certainly not unfavourable. to the persons -:' 
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‘Im ‘possession and Kader Moideen must be held to them: :. As regards 1894. - 
moneys laid out in improvements the decree, as originally. framed, gave be tt 
no interest. On the application of the defendants with thé consent of ae 
the plaintiff, the decree was varied so as to give simple-interest. But 
the rate of interest was not specified, :The rateg of interest will be 
.the same as the rate of interest-op the moneys paid to. the. Govern: 
ment. Probably the decree as it stands.would be so construed. But 
in order to prevent any possible misunderstanding the-decree will be 
varied by leaving out the word “‘interest'’ in paragraph 2 and insert- 
ing “simple interest at the rate of 10 per cent. per annum.” . 

In the result their Lordships will humbly advise Her Majesty that 
the judgment of the Judicial Commissioner and the judgment of the 
Commissioner. of the Tenasserim Division should be sreversed, and 
the decision of the District Judge restored. with the variation above 
mentioned. mane 
,. The respondentssmust pay the costs of this appeal and: the ,costs in 
the three Courts below. : be 


Before E. Hosking, Esq. ie Civil Secand 


MA MIN THI» SIT WHET. . santas Nes 48 
Mr, £ddis—for appellant | ‘Mr, #ox—for respondent. Sapper: : 
Grant of land by parol—License to build—Revocability: of. oth. 


«In Burma, outside Rangoon, a grant of any nature may be made by parol, and 
.2permission to build upon land isa grant of the occupation of such lund by the 


ildiny, 
P A license to construct a work, which is attended with expense to the party using 
“the license and which scems intended to be permanent and continuing, unless ex- 
" pressly limited as to its duration, is not countermandable after such’ work has been 
-executed. iat pas 0, 
IN 1802 the present plaintiff-respondent Sit Whcet' sued the present 
. defendant-appellant Ma Min Thi and others for declaration of partner- 
. ship in a certain rice-mill at Tavoy, for dissolution of the partnership, 
-and for an account. In that suit (Civil Regular Suit No: 7 of 1892 in 
. the Court of the Deputy Commissioner of Tavoy) Sit Whct_ alleged 
that the mill was built upon land belonging to him and this fact was 
-admitted by MaMin Thi. The Deputy Commissioner dismissed the 
Claim holding that the partuership was not proved, and that the mill 
had been the sole property of Ma Min This husband Maung Aung 
Do. Sit Whet then brought this suit for. the removal of Ma Min 
: Thi’s mill and godown from his land. Ma Min Thi contended that the 
mill had been built by Sit Whet’s permission and that she was en- 
‘ titled to occupy the land till the mill becomes dilapidated, and further 
. contended that the godown, was’ built on land belonging to her de- 
, ceased husband Maung Aung Do. | ane: ‘ 
+. Both of the Lower Courts-have decided 4n favour of plaintiff and 
have ordered the removal of the buildings. ; "a i 
' The Deputy Commissioner, in his judgment, has not distinguished 
- between the land occupied by the mill and Jand occupied by the 
godown. It is contended for Ma Mim T hi that in the partnership 
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\Ggoil Second” “suit it was not material for'Ma Min Thi to assert her’ ownership of . 
Appeal’ No 48 the land occupied by the godows, and ‘that her admission in that suit - 
“= ' , 1894. referred only to the dand occupied by the mill. Vie a ie ae ee ae 
wt September Siete ee es 
oths _ Assuming this contention fo be correct I am of opinion that the 
pec évidence does not satisfactorily prove that the site of the godown be- 
- longed 'to’Maung Aung .Do. | Maung Mwe Ni says that’ land was. 
~ ‘purchased’ with Maung Aung Do's money in the name of Sit ‘Whet, but 
“he also says that the mill was built on the landso purchased. Maung _ 
- San Go, who was thugyi when the land in dispute wag’ purchased, 
though examined as a witness for Sit Whet, savs that this land was 
purchased by Sit Whet and Maung Aung Do jointly and he further 
states that he thinks both the mill'and godown’ were built on the land 
‘so purchased. It thus appears that Ma Min Thi has attempted to 
make'a:distinction between thé sites of the mill and the godown which | 
does not exist, and in the face of her admission in the previous suit 
that the mill was built on Sit Whet’s land, no weight. can be given to- 
the purchase of land by Maung Aung I'o0 in the name of Sit Whet. 
Mr. Eddis, who appears for appellant Ma Min Thi, argués that as 
Sit Whet permitted Maung Aung Do to go to great expense in erett-' 
ing a mill and godown on his land, he cannot now resume the land. 
He has cited the case of Wood v. Leadbitter (14, Law Journal, Exch, | 
‘p. 164). The Court then said: ‘(A license by parol, coupled with: 
‘ta grant, is as irrevocable as alicense by deed, provided only that the — 
“orant is of'a nature capalile of being made by parol.” In Burma out-. 
side Rangoon, a grant of any nature mav be made by parol. The 
question then arises, whether any grant was made by Sit Whet. 
‘There can be no daubt that he gave Maung Aung Do permission to 
build upon his land. By giving. such permission Sit Whet made a 
-grant-of.the.occupation.of his land by. th... mill. buildings... In Wallis. 
v. /Tarrison and others (4 M. and W., 538, referred to in Gale on 
Easements; 6th edition. p. 40) Lord Abinger, C. B., said, “ As to the 
“case of Webb v. Paternoster, the grant of the license to put the 
“ haystack on the premises was in fact a grant of the occupation by the 
“haystack.” Ma 'Min Thi has failed to prove that it was expressly. 
stipulated that the land shoyld remain in’ Maung Aung Do’s posses- 
sion-until the mill becomes dilapidated. The.onus is, however, upon, 
Sit Whet.of proving that the grant was for a certain. period. ° In 
Ligpins v. Inge (7 Birg., 682, referred to in Gale on Easements, 6th 
edition, pp. 35 to 39) Tindal, C. J., said: “ This is a license to con- 
“ struct a work which is attended with expense to the party using the: 
“license ; 3o that, after the same is countermanded, the party to whom.” 
“i was granted may sustain a heavy loss. It isa license to do some- 
“thing that inits own nature seems intended to be permanent and _ 
-“ continuing ; and it was the fault of the party himself, if he meant to 
“reserve the power of revoking such license after it. was carriéd inte.” 
“effect that he did not expressly reserve that right when he granted 
-“the license or limit it as to duration.” In Webs v. Paternoster 
(Palmer's Report, p. 71 ; Goddard on Easements, 4th Edition, p. 525) 
Haughton, J. aid down the rule that “a license executed ‘is nok 
countermandable, but only when it is executing.” me Be eS 
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My. Fox, for respondent Sit Whet, argues that permission to build 
was given to Mayng Aung Do personally, and would only remain in 
” force for his lifetime There is no evidence that there was any such 
condition attached to the permission to build, and the contention is 
inconsistent with the case made by Sit Whet in the former suit. 

Mr Fox also contends that anyhow Sit €Whet may revoke the 
license upon payment of compensation, and he cites the remarks of 
Petheram, C.J., in Prosonna Coomar Singh v. Ram Coomar Ghose. 
“Put the point was never made,” said the Chiel Justice, “until the 
“matter came to this Court, that this was a license which was revoca- 
* ble at any time subject to the liahility to pay damages. That point has 
‘been taken here and we think it a perfectly good one.” The further 
remarks, however, of the Chief Justice are entirely in favour of Ma Min 
Thi’s right to retain possession of the land.‘ The law,” he continued, 
“so far as we have been able to ascertain, is the same in this country 
“as it is in England, there being so far as we can sce no common law 
‘Cin this country on the subject and no statutory law either. The law 
“ in England is clearly laid down in the case of Wood v. Leadbitrer. 
“ Courts have acted up n the law as there laid down ever since, and it 
“has always been held to be good law and binding upon them. ‘That. 
“ease decided that the license to go upon another man’s land, unless 


Gtotl Second + 
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“coupled with a grant, was revocable at the will of the grantor, sub-... . 


“ject to the right of the other to damages if the license were revoked 
“contrary to the terms of any express or implied contract’’—(Indian 
Law Reports, 16, Cal., 641). In the present case, as has been shown, 
there was a grant of the occupation of the land by-the mill buildings. ° 
I reverse the decrees of the Lower Courts and dismiss the claim 
with all costs. While the mill building are said to be worth between. 
Rs. 5,000 and Rs, 10,000, plaintiff has valued his land for the purpose 
of this suit at Ks. 15,090 and Ks. 12,000. I consider the usual 
Advocate’s fee of Rs. 17 in a suit in which the claim is thus valued 
inadequate, and I direct that the Advocates’ fees be Rs, 100 each in 
this Court. “ 
Before &. Hosking, Esq. 
ABDUL RAHIM axp ABDUL ZAWLI wv. PA TAW, 
Messrs, P. C. Sen and A. Darwood— | Messrs, VanSomeren and Bagley-—for 
for appellants. ' respandent. 
Capitation-tax—SExecution procecdings for arrears of revenue—Burma Land and 

; Revenue Act, ss g7-45—Furisdiction-—Limsiation. 

Chin Po, a revenue thugyi, who had absconded Jeaving Oe Sol Rs. 2,304 
which he had collected as capitation-tax, was declared a revet.ue defaulter and proe 
ceedings were taken against him, under section 52, Burma Land and Revenue 
Act. Among the property of the thugyi pttached were two pieces ofJand which at 
the time of attachment were claimed by Abdul Rahim and Abdul Zawli, but their 
claim was disallowed. Over a year after the sale Abdul Rahim and Abdul Zawli 
instituted a suit to have the sale set aside and for a decree in their favour for the 


land claimed by them. 

Held, that the land in question was not sold for any arrear which had accrued 
tipon it and that it could not consequently be sold under section 47, but only. under 
section 45 of the Act, and that the sale, net being one under section 47 the Civil 
Court was not ousted of its jurisdiction to determine the validity of guch sale. 
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Held also,—that so far as the suit is one to-set aside a revenue sale it is time-barred 


Appeal:. Nos 75, by Article 12 (c), Schedule II, of the Limitation Act, but that the suit being reaily 


1894 ° 
October. 
eand. 


one to recover possession of the land in question on the ground that Chin Po had 
no right, title, or incerests in the said land, it thay be brought within 12 years, 


‘THE facts now in dispute are as follows :-— 


_ In the year 1891 thugyi Chin Po, of Angumaw circle, -was declared 
‘to be a revenue defaulter as he had absconded and become a dacoit, 
leaving unpaid Rs.2,304 which he had collected as capitation- -tax. 
‘Proceedings were taken against Chin Po under section 52 of the 
Burma Land and Revenue Act, 1876, and under Rules 103 to 107 
under the said Act, Among the property of the thugyi attached and 
‘sold were two pieces of land containing 8965 acres, being holdings 
Nos. 1 and. 13, of Thaungchaung kwin No. 376, in ‘the Mozi circle. 
_At the time of attachment the present ‘plaintiffs-appellants Abdul 
‘Rohim and Abdul Zawli claimed the land under a registered deed of 
sale executed in November’ 1884, but their claim was disallowed. 


. After the sale. they. instituted this suit to have the sale sct aside and 


for a decree in their favour for the land claimed by them. 


* ‘The Extra Assistant Commissioner held that the only question to 
be decided was, whether the transaction under which plaintiffs claim- 


_,ed the land was a sale or a mortgage. He decided that it was a sale 


‘and decreed in favour of plaintiffs as prayed. The Lower Appellate 

~ Court reversed the decree of the Court of First Instance, holding that 
the suit was time-barred as it was not brought within one year from 

.,the date of the order passed in the:exccution proceedings disallowing 
‘plaintiffs’ claim. The. Judge apparently applied Article XI of the 
Second Schedule of the Limitation Act, 1877, but as the sale was or- 
dered by a Revenue Court that Article is not applicable. 


‘* It has been argued by Mr. VanSomeren.that. the.sale-.was- aunder— 

"i “section: 47 of the Land. and Revenue Act, 1876, and that the Civil 
‘Court is barred by section 56.of that Act from excrcising jurisdiction 
ias to the validity of such asale. If the sale was rightly. held under 
section 47, then the Civil Courts would have no jurisdiction, but I am 
of opinion that the present sale could not have been held under that 
section, and consequently the mere fact of calling it a sale under that 
section would not oust the jurisdiction of the Civil Courts. 


’ Section 52 provides that if a revenue .officer has collected any sum 
ae the Act and has absconded, proceedings may be taken against 
. him as if he were a defaulter in the amount so collected. : 


Section 4§ provides that revenue arrears may be realized as if they 
“ were the amount of a decree for money passed against the defaulter. 


t Sections 46 and 47 provide a special procedure when the arrear has 
“accrued on any particular land, and by section 48 the purchaser of such 
and acquires.a special-titles----~ ys 
‘ In the present casé the Gadi in question was not sold for any arrear 
‘which had accrued upon it. Consequently, the land could not be sold 
under section 47, but’could only be sold’ under section 45. 
Rules 103 to 107 of the rules made under the Land and Revenue 
"Act appear to contemplate only sales. of land under section 47. of 


* 
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' the Act. The rules, however, -cannot be interpreted inconsistently 

' with the Act: they must be held to contemplate only sales of land 
pon which arrears have accrued. : 

In the proclamation of sale in the revenue proceedings I do not 

. find any section of the Land and Revenue Act mentioned, but the 


Civil Second 
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— 


proclamation expressly states that only the right, title, and interest of 


the judgment-debtor (Chin Po) would be sold. 

So far as this is a suit to set aside the revenue sale, it is time-bar- 
‘red by Article 12 (c) of the second Schedule of the Limitation Act. 
The suit, however, is really to recover possession of the land in ques- 
tion on the ground that at the time of sale Chin Po had no right, title, 
or interest in the said land. Such a suit may be brought within 12 
years.. The material issue is that framed by the Extra Assistant Com- 
" missioner, namely, whether the land in question was sold or only 

mortgaged to Abdul Rahim and Kasimali, since deceased, and now 

“represented by Abdul Zawli. On this point I wish to hear the argu- 
ments of the Advocates. 





Before E. Hosking, Esq. 
KAZAW RHI.v, QUEEN-EMPRESS. 
: , Mr. Chan Toon—for appellant. 


Retrial of an accused—Trial of witness as co-accused—Improper reasons for 
ordering —Statement by a co-accused. 


Where an accused had been tried by a Court competent to punish him ade- 
qjuately for the offence committed, and on his appeal the Sessions Judge, ordered 
his re-trial and at the same time ordered that a certain witness cited by him should 
be tried with the accused, the Sessions Judge’s reasons being that the accused had 
been inadequately punished and that the witness ought to be tried, but that if tried 
alone there would be no evidence against him. 

. Held, that neither of these reasons was a proper reason for ordering the re-trial 


of the accused, 


Criminal Revision. 


; ge 81%, 
1894 

x October 
or 


Held also,—that a statement made by an accused, unless admissible against the 


‘person making it as a confession, is not evidence against a co-accused.. 

THE Sessions Judge in disposing of Kazaw Rhi's appeal has ordered 
his re-trialand at the same time has ordered that his witness, Nga Pya, 
should he tried with him. The reasons for this order are that Kazaw 
Rhi has been inadequately punished and that Nga Pya ought to be 
‘tried, but that if he were tried alone there would be no evidence against 
"him: Neither of these reasons is a proper reason for ordering the re- 

‘trial of Kazaw Rhi. The Magistrate who tried the case being compe- 
tent to inflict the maximum penalty allowed by law, the mere fact that 
the punishment appeared to the Appellate Court inadequate was not a 
reason for ordering a re-trial.. The proper course would have been 
‘to move this Court to exercise its revisional power. Had the Magis- 
“trate not been competent to pass an adequate sentence, the case would 
be different.* 

The other reason given by the Sessions Judge is inequitable. A 

Court’ should nevér order the re-trial of an accused order to 





ve Queen-Empress v. Abdul Rahman, 1.L. R., t6 Bom., 580. 
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Criminal Revision strengthen the case against another .person, and it appears to me 


No 817. very unjust to deprive the accused Kazaw Rhi of a material witness 
ae. by making the witness a’ co-accused. Iam ata loss to understand 
aera, how in this case such procedure would strengthen the case against 
—_— Nga Pya. The statements made by one accused in his defence are 


not evidence against a co-accused, unless the statements amount to a 
full confession, in which case alone they may be taken into consider- 
ation against a co-accused. The order of the Sessions Judge directing 
the trial of Nga Pya was ultra vires. : : 

I reverse the order of the Sessions Judge directing the re-trial of 
Kazaw Rhi and the trial of Nga Pya. Nga Pya will still be liable to 
be prosecuted in the manner prescribed by law. 


ed a ; duchtin Led pts Before E. Hosking, Esq. 
Criminal Appeal » +f... MAUNG U anp seven ores 7, QUEEN-EMPRESS (1) . 


220, Gry 
a ra 31 Mr. Chan Toon—for appeliants. | The Government Advocate—for the Crown. 


ae ar , . es . ; 

November, Capital sentence, reasons for not passing, upon a conviction under s. 302, Indian 

gth. oe _ Penal Code—Criminal Procedure Code, s. 367—Indian Penal Code, ss. 299 
—— fe NL 300, and 400. ; 

Where 4 Sessions Judge gave as: his reason for not passing a capital sentence 

the fact that the assessors differed from him as to the guilt of the accused convicted, 


by him of murder. at ‘ 
Held,—that such reason was not a proper reason for abstaining from passing sen- 


tence of death. 

Some of the reasons which ordinarily are sufficient for not passing a capital sen« 
tence upon a conviction under section 302, Indian Penal Code, specified. 

The extreme penalty of the law should be reserved for cases of deliberate 
murder, for cases where murder is committed to’ facilitate the commission of some 
other offence or to avoid arrest for an offence, and for other heinous cases of © 


murder. : 
~-- Distinction between sections-299-and.300,--Indian...Penal.Code,..and. between.the...... 


two parts of section 304, Indian Penal Code, pointed out. 

THERE can be little doubt that the feud between the two factions 
was the cause of the assembly of the men armed with sticks in Tun 
Hia We’s compound. Assuming that it was not an unlawful assembly 
before the arrival of the police, all who took part in the attack upon 
the police and their party evidently then made common cause and 
committed the offence of rioting. The police had come in uniform 
in the execution of their duty, and, in consequence of their coming a 
combined attack was made upon them =‘ That all-the accused joined 
in this attack is, I think, clearly proved. ” 

With regard to the assault made upon Me Than Rhi, the Sessions 
Judge has only found it proved that Maung’ U took a leading part. I 
have only to dial with the evidence as it relates to-him. Many: 
witnesses say they heard Maung U call otit : “Here is Me Than Rhi,” 
thus guiding his persucrs, ani some say they saw Maung U himself 
strike Me. foun Rhi. Blood was found on the ground near Mauag 
U’s house. It is u:certain whether there was’ still any twilight’ or. 
not: there may have been a little. There are naturally discrepancies 
in the evidence. No fewer than. eleven witness's give evidence moré 
or less directly implicating Maung U,.and-I can entertain no reason+ 
able doubt that he took part in- causing. the death of Me Than Rhi: I 


(1) Dissérted from in part ii Nga Pyan v Crown, I. L.B.R. 359. 
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agree with the Sessions Judge that the evidence for the defence is of Criminad Appiat 


very little value, and quite fails to rebut the evidence for the prose- No, git, . 
ion. es t 1894. 

siti nag ; ; _ November 
The Civil Surgeon found three wounds on the head and two frac wth.” 

tures of the skull, one being very extensive. The body was too de~ — 


composed for bruises to be visible, 

. The difficult question arises whether Maung U intended to kill Me 
‘Than Rhi or knew that death would be the most probable result of the 
beating in which he took part. It is not proved what stick or imple- 
ment Maung U used or what blows he struck. Nor is there evidence 
that sticks were used by the rest of the party. Maung U had good 
reasons for knowing that death was likely to result from so many 
persons striking Me Than Rhi with sticks, but I am doubtful whether 
he intended to cause death or knew that death would be the most 
probable result. The accused is entitled to the benefit of -this 
doubt. The distinction between section 300, Indian Penal Code, 
and section 299, Indian Penal Code, is often overlooked. Causing 
death by an act-‘which the offender knows to be likely to cause 
éeath is culpable homicide not amounting to murder, punishable 
under the latter part of the section 304, Indian Penal Code, while 
causing death with the knowledge that the most probable result 
of the Act will be death or such bodily injury as will in the ordinary 
course of nature cause death, constitutes murder, punishable under 
section 302, Indian Penal Code. Mr, Justice Melvill has laid down the . 
distinction very clearly in Regina v. Govizda * (reproduced below). 
The two parts of section 304, Indian Penal Code, have also to be care- 
fully distinguished. ‘The first part applies only where death has been. 
intentionally caused, and the circumstances of the case bring it within. 
one. of the.exceptions to section 300, Indian Penal Code. The latter 
part of section 304, applics where intention to cause death, or know-, 
ledge that death would be the most probable result, is not proved. as. 
in the present case. Section 367 of the Criminal Procedure Code. 
requires that if the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other than 
death, the Court shall, in its judgment, state the rcason why sentence. 
of death was not passed. Witha vicwto satisfying the requirements 
of this section, the Sessions Judge has given, as his reason for not 
passing a capital sentence, the fact that the assessors differed from 
him as to the guilt of Maung U. Mr. Lowis, for the Crown, contests . 
the soundness of this reason for abstaining from passing sdntence 
of death. I Agree with Mr, Lowis that this is not a proper’ reason. 
If the Sessions Judge entertained any reasonable doubt as to the 
guilt of the accused, he should have acquitted him of murder. If, on ~ 
the other hand, he had no such doubt, he was bound to convict and 
to pass sentence of death, unles there was good rcason for not doing 
so." ; 


I will take this cpportunity, in pursuance of a suggestion made by 
the Chicf Commissioner in his resolution upon the administration of - 











* 1. L. R, x Bom, 342. 
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Criminal Appedt criminal. justice in Lower Buco during last year, “te point-our 


do. gar... some. of the reasons which appear to me sufficient for not passing 
Pryce . €apital sentence upon.a conviction under section 302, Indian Pena 
vember ~ €ode. Ordinarly, any of the following reasons appears, to me. suffi. 
‘ cient -— i 


(1) The offender being under 18 years of age. _ 
(2) There having ‘been no intention to- commit murder, the 
: offence falling under the fourth clausé of section 300, 
Indian Penal Code. ee 
(3) The murder, though intontional, having been committed 
without premeditation, and in the heat cf passion, without 
special brutality. 
{4) The murder having been committed upon grave provocation, 
the provocation not being both grave and sudden so asto 
‘reduce the offence to culpable homicide not amounting 
to murder. 
(5) Reasonable doubt as to the sanity ofthe offender at the time 
-. of committing murder, actual insanity not being proved, 
= ~ (6) Where murder has been committed by more than one person, 

-“.. and it appears that the offender acted under the instiga- 

“tion of another, ane did not take a principal part in com- 
mitting the murder, 

-This.is not intended to be an exhaustive statement of reasons for 
not passing a capital sentence. In each case the Sessions judge 
‘must exercise his own discretion with deliberation. The extreme 
penalty of the law shontd be regerved for cases of deliberate murder, 
for casés where murder is committed to facilitate the commission of 
some. other offence or to avoid arrest for an offence and for other 
heinous cases of murder... 

Valter the conviction of Maung U under section 302, ‘Indian Penal. 
Code, to a conviction under section 304, Indian Penal Code, and reduce 
the sentence to transportation for ten years. | sct aside the sentence 
passed upon him under section 147, Indian Penal Code. The appcals. 
of the other accused are dismissed. 


‘Metilt F---1 understand that these proccedings have been referred 
BE Sea epee) to me under section 271 B of the Code of Criminal: 
1. MER. i ‘Boma. Procedure, in order that I may decide whether the- 

"34? offence. committed by the.prisoner was murder or 
culpable homicide not amounting to murder. , 

For convenience of comparison, the provisions of sections 299, and 

300. of the Indian Penal Code may be stated thus:-— 


Section 299. Section 300. 


A- person: commits culpable Subject to” certain: exceptions, . 
-homicide, 1f the act hy which the. culpable homicide is murder, | if 


death js caused is done—. _ the act by which ceath is caused 
is donc— 
(2) withthe intention of caus- (1) with the inte item of causing. 


ing death ; death ; oa 
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Section 299. Section 300. 
( (2) With the intention of caus- 
ing such bodily injury as the 
lefeoder knows to be likely to 
cause the death of the person to 

(6) With the intention of caus- | whom tne harm ts caused; 
“ing such bodily injury as is /ékely4 (3) With the intention of caus- 
“to cause death. | ing bodily injury to any person, 
and the bodily injury intended to 
be inflicted is sufficient in the 
tevin course of nature to 
| cause death ; 


(c) With the knowledge that (4) With the knowledge that 
* * * the actisirkely the act is so imminently danger- 
“to cause death. ous that tt must tn all probability 
cause death, or such bodily injury 
* as is likely to cause death, 


| have italicised the words which appear to me to mark the difler- 





« 
-ences between the two offences. 


(2) and (1) show that where there is an intention to kill, the offence 
is always murder. 


(<) and (4) appear to me intended to apply (I do not say that they 
are ‘necessarily limited) to cases in which there is no intention to 


_ cause death or bodily injury. Furious driving, firing at a mark near-a 


public road, would be cases of this description. Whether the offence 
is culpable. homicide or murder, depends upon the degree of risk to 
“human life. If death is a likely result, it is culpable homicide: if it is 
‘the most probable result, it is murder. 

The essence of (2) appears to me to be found in the words which 
T have ‘italicised. The offence is murder, if the offender Azows that the 
particular person injured is likely, cither from peculiarity of con- 
stitution, or immature age, or other special circumstance, to be killed 
by an injury which would not ordinarily cause death. The illustra- 
‘tion given in the section is the following :— : 

"A, knowing that Z is labouring under such a disease tha’ a blow is likely to 
- cause his death, strikes him with intention of causing bodily injury. Z dies in con- 
sequence of the blow. A is gruilty of murder, although the blow might not: have 
‘been sufficient in the ordinary couse of nature to cause the death of a person in a 
‘sound state of health,” : 

There remain to be considered (4) and (3), and it is on a com- 
purison of these two clauses that the decision of doubtful cases like 
‘the present must generally depend. The offence is culpable bomi- 
cide, if the bodily injury intended to be inflicted is /ikely to cause 
-death ; it is murder, if such injury is suffictent in the ordinary course 
of nature to cause death. The distinction is fine, but appreciable. 
It is much the same distinction as that between (¢) and (4), already 
‘noticed. It is a question of degree of probability. Practically, ] think, 
it will generally resolve itself into a consideration of the nature of 
wthe weapon used. A blow from the fist or a stick on a vital part 
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may be likely to cause death: a wound from a sword in a vital part is 
‘sufficient i in the ordinary course of nature to cause death. 

‘In the present case'the prisoner, a young man of 18, appears to have | 
kicked his wife (a girl of 15) and to have struck her several times 
with ‘his, fist on the back. “These blows. seem-to have caused her’ 


‘no sérious injury. She, however, fell on the ground, and I'think that 
‘the evidence shows that the: prisoner then put one knee‘on her chest 


and struck her two of three times on the face. One or ‘two of these, 
blows, ' which, from the medical evidence, I believe to’ have been 
violent and to-have been delivered with the closed fist, took effect on 
the’ girl’s left eye, producing contusion and discolouration; The skull 
eae! ok fractured, but thé blow caused an extravasation of blood on * 


‘the brain, and the girl died in. consequence either on the spot or very 


shortly afterwards: On this state of facts the Sessions Judge and the © 


assessors have found the prisoner guilty of murder, and he has been © 
‘sentenced to death.: Iam myself of opinion that the offence is cul- 


pable homicide and not murder. I do not think there was an inten- 
tion to'cause death; nor do J think that the bodily injury was suffi- 


“cient in the ordinary course ef nature to cause death. Ordinarily, 


I think, it would not cause death. But a violent blow in the eye from 
aman’s fist, while the person struck is lying with his or her head on 


‘the ground, is certainly : ‘likely, to cause death, either “by producing ~ 


concussion on extravasation _of blood on the ‘Surface or ‘in the sub--" 


‘stance of thé brain. A reference to Taylor's Medical Jurisprudence 


(4th edition, page 294) will show how easily life may be destroyed by” 


‘a blow on the head producing extravasation of blood. 


Tor these reasons I am of opinion. that the prisoner. should he con- 
victed: of culpable. homicide not amounting to murder, : ‘and. I would. 


‘sentence him to transportation ‘for seven years, : 


~This order was-accordingly. pened by. the Court... 


Before E. Hosking, Esq. 
MI SAN HLA ME w. KYA TUN axp Two oTHeERs. 
Maung Kyaw-~for appellant. | Mr. Chan Toon —for respondents. 


Buddhist Law—Ivhevitance—Succession—Right ‘of parents to a share of the pro». 
perty of thei deceased i ald where such parents, and children have been 
living together. 

‘The general rule ta-t property shall not ascend where there are collateral heirs 
is subject to.exceptiors. Where, after separation from his adopted brothers’ and 
sisters, an adopted son lives with his adoptive mother, such mother sixcceeds to ie 
property on his death to the exclusion of his adopted brothers and sisters, 


SAN Baw died in 1250 BE, leaving a a widow Mi San ‘Hla Me, ap- 
pellant-defendant, an adopted ‘son “Tha Tun, and four. children by a. 


former wife, of whom. the respondents-plaintiffs are three. After the 


death of San Baw his property was divided, and his widow and their 


adopted son Tha Tun lived together apart from the others.. Tha Tun 


_was younger than the other children, and died in 1255, at, the age of 
‘19.’ His adoptive mother Mi San, Hla Me defrayed the funeral « exe) 


penses, 
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San Baw’s eldest son and two daughters have brought this suit to 
recover from their step-mother the property left by Tha Tun. The 
eldest daughter kas not joined in the suit. 

The two Lower Courts have held that according to Buddhist law 
property cannot ascend when there are collateral heirs, and they have 
awarded plaintiffs’ claim. The general rule that property shall not 
ascend is laid down in the Manu Kyé Dhammathat, Book X, sec- 
tions 1, 18, 19, but the rule is not without exceptions. 

The decision of Mr, Sandford, reported at page 37 of the Selected 
Fudgments is certainly in favour of plaintiffs, but Mr. Sandford does 
not appear to have considered the effect of section 2g of Book X of 
_the Manu Kyé Dhammathat. According to that section if, after 
separation, the parents live with one son and he dies, should there be 
a widow and no children, the parents are to have one-fourth of their 
son’s property and the widow is to have three-fourths. Should the 
son leave a widow and children, the parents are to have a third, the 
widow a third, and the children a third. 

' Thus, the parents get a share, while the brothers get no share: and 
the parents get a share though the deceased has left both a widow 
and descendants. 


There are, moreover, other authorities in favour of the right’ of ~ 


parents which were not available in Mr. Sandford’s time. 


Manu Wunnana, section 46 (page 19 of Mr. Jardine’s tanslation). 
The Dhamma Vitlasa, section 58 (page 17 of Mr. Jardine’s transla- 


tion). The following is part of the latter section :— 


© As regards the property of the children, let their children, daughter-in-law’s | 
grandchildren, get, provided they be present. But in the absence of heirs the . 


mother and father should get, and in the absence of the mother and father, let the 
younger brother, elder brother, &c., get.” 


1 am of opinion that the defendant, who was living with her done’ 


ed son, attended to him during his last illness and defrayed the whole 
_ of the funeral expenses, is entitled to succeed to his property. 

I reverse the decrees of the Lower Courts and dismiss the plaintiffs’ 
claim with all costs upon them. 


Before E..Hosking, Esq. 
MAUNG SHWE THA v. MAUNG KYAW ZAN. 


Mr. Burn—for appellant. | Mr. Rice—for respondent. 

Purchase of land included in village site by non- -resident. Rights of parties, where 
Government is not a party, how to be decided —Permission to erect shed on 
land, revocation of. 

Although it is undesirable that non-residents should buy up and let out to others 

“land forming part of a village site, yet in the absence of legislative prohibition such 

a purchase cannot be held to be invalid as being opposed to public policy. Ina 

tase of property in dispute where Government is not a party, the only point for de- 

cision is as to the rights of the parties tz¢er se to such property. 
Permission to erect a shed on land does not give a right to remain on such land 


when the permission to do so is revoked. 

One San Nga Paik cleared-some land outside the original village site 
of Gwegyaung about 15 years ago and built a house upon it. Ten or 
“42 years ago'San Nea Paik: sold his house and land to another Nga 
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Paik for Rs.13. Eight or nine years ago defendant-respondent Maung 
Kyaw Zan built a shed upon part of the land cleared by San Nga 
Paik. In 1250 B.E, Nga Paik sold his house and land to plaintiff- 
appellant Maung Shew Tha. Recently defendant Maung Kyaw Zan 
began to build a house on the land purchased by plaintiff Maung 
Shwe Tha, about 15 feet.from his shed. Plaintiff now sues to have 
both the house and shed built by defendant removed. Plaintiff alleged 
that defendant originally built the shed by his permission, and has 
built the house without his permission and after an offer made by him 
to buy the land had been refused by plaintiff. Defendant denicd 
that he had built the shed by plaintiff's permission or that he had 
offered to buy the land; he asserted that he had built upon vacant 
village land. 

The Myoék found, upon vague reports submitted by the. circle 
surveyor and the ywathugyi, and without examining those officials as 
witnesses, that the ground in dispute appeared to be the property of 
plaintiff, and he decreed the ejectment of defendant. 

On appeal the District Judge remanded the case for a finding 
whether the land in question was in the occupation of. plaintiff when 
defendant first entered upon it. The Myo6k, after taking evidence,* 
found in the affirmative. 


The District Judge recorded no finding upon the issue. He held 
that the land in dispute is now included in the village site, that an oce-. 
cupant has only the right of occupancy and use, and that it would be 
against public pale to allow a person like plaintiff, who does not 
reside in the village of Gwegyaung, to buy up such land and to let it 


‘to others, On these grounds he reversed the decree of the Myodk 


and dismissed the claim. 


It may be undesirable that non-residents should buy up land form- 
ing part of a village site and should Jet it out to others, but in the 
absence of legislative prohibition, such a purchase cannot be held to 
tbe invalid as being against public policy. Ia the present suit, Lo 
which Government ‘s not a party, we'haye only to consider the rights 
of the partics to the land in dispute zzfer se. The original possessor 
‘of the land, San Nga Paik, had only a right'of occupancy. Had he 


. and his successors: held ¢xclusive possession for 12 years, a pre- 


scriplive right ¢f ownership would have been acquired. It appears 
from the evidence of plaintiff's witness, Maung Kala, the ywathugyi, 
that a log fen-e was put round the land cleared by San Nga Paik in 
‘his successor Nga Paik’s time, It is doubtful whether San Nga Paik 
put a fence round the whole of the land, or whether there was a 
tence when defendant Nya Kyaw. Zan first’ built a shed. Defendant 
has been in the habit of keeping some 17 head of cattle in the shed 


. «and -has-occasionally lived there. It-is probable that-he- used the land.” 


defendant. N 


‘in dispute quite as much as Nga Paik. If defendant's possession was 
not permissive, then he was in joint possession with Nga Paik, and 
the mere fact that the two Nga Paiks had had sole possession. for five 
or six years before de‘endant went on the land would not have enabled 
the second Nga Paik to give plantiff a. better right to the laud than 

ga Paik ig now living on the land by plaintiff's permis 
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sien ard has-interests in common with plaintiff. He says that defend- 
ant lived on the land with his permission. Defendant has not him- 
self given evidence, and-has not expressly denied that he first went 
on the land by Nga Paik’s permission. His principal witness, Maung 
Lu: Maung, who was formerly Lyedangy? of the village, said that he 
sent defendant to. some Karens who had_ paddy lands adjoining the 
land in dispute to ask their permission to live there. It is therefore 

. probable that defendant did ask permission from Nga Paik who was 
already living on part of the land. There is moreover the evidence 
of two witnesses for plaintiff who depose that defendant came to 
plaintiff and cffered to purchase the land from him and that. plaintiff 
refused. One of these witnesscs is plaintiff's son, but neither of the 
witnesses was cross-examined, though advocates represented both 
parties and other witnesses were cross-examined. Upon consider- 
ation of the whole evidence, I find that defendant built the shed by 
Nga Paik’s permission. Permission to erect such a building would 
give.no right to remain on the land when the permission to do so was 
revoked, Nga Paik had a right of secupancy which he was entitled 
to.and did transfer to plaintiff, and the latter is now entitl.d to eject 
defendant... The house was built, not only without permission, but 
after nolice was given to defendant not to build. I reverse the de- 
cree of the District, Judge and order defendant to remove the house 
and shed referred to in the plaint within three months from this date. 
Defendant to bear all costs throughout. . 

Before E. Hosking, Esq. 
QUEEN-EMPRESS v. NGA 1.U GALE NGE, 
Messrs. Agabeg'and Bagram—f{or Applicant. ; 
Stamp duty payable on a bond which docs not state the amount secured—Guaran- 


tee bond—Admissibility in evidence of insufficiently stamped document in 


criminal trials under s. 61, Stamp Act. 

The material part cf a document was as follows: “If Maung To and Maung 
Tun Zan fail to redeem the paddy-iands which they mortgaged to Maung Po 
Thein, I, Maung Lu Gale Nye, will redeem them by paying the original mortgage 
money and interest? This document was signed and attested by two witnesscs. 
m Heid—that it was a guarantee-bond under Article 13, Schedule (i), of the Stamp 

ct. 

Held alsomthat the rule that in considering .the sufficiency of the stamp the 
document itself is alone to be looked at (1) does not apply to a criminal trial under 
section 61, Stamp Act, and (2) is only applicable in other cascs when upcn the 
face of the document the stamp appears to be sufficient, as, for example, a cheque 
or a promissory note purporting to be payable on demand. 


MaunG Lu GALE NGE has been fined Rs. 100 for exceucing a docu- 
ment insufficiently stamped. The material paat of the document is 
as follows :— 

.e “If Maung To and Ming Tun Zan fail to redeem the paddy lands which 
_ they mortgaged to Maung Po Thein, 1, Maung Lu Gale Nge, will redeem them by 
paying the original mortgage moncy and interest.” 

This document was signed by Maung Iu Gale Nge and attested 
by. two witnesses, being executed upon an cight annas s‘amp papcr. 


The Magistrate held that this was a sccurity-bond ander Article 14 of 


Schedule Dof.the Stamp Act, 7870, and that itreauired a Rs. 5 stamp. 


‘Céuidl Second 
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1894. 
Nowemb«. 
rth. 
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Criminal Revision It is.clearly not a secutity-bond of the natute described: in Article- 
No. 969 of 14, nor is it, properly speaking, an indemnity-bond falling under 


wis _ Article 28, as held by the Judge who originated the criminal: prose- 
“ist. cution. 2 
ease The document isa guarantee-bond and comes under Article 13, 


being a bond not othérwise provided for by the Act. The amount of 

stamp. duty depends upon the amount secured by the bond, There is — 
no evidence to prove what amount was secured, but it appears from 
the Paungde Subdivisional Officer’s letter that the ‘lands-were mort- 

gaged for Rs 1,460. ‘This appears to have been the amount by which 

the stamp duty was held to be Rs. 5 under Article 14. For that amount. 
under Article-13 the stamp duty would be Rs. 7-8-0, 


It is contended by Mr. Agabeg for: applicant that in order to as-- 
certain the proper stamp duty, the document alone must be looked 
to. He cites Haman. Chetty.v. Mahomed Ghouse and another (I. 
L.R., 16 Cal. 432) and the cases therein referred to and followed. 
Mr. Agabeg also argues upon the authority of the case reported at 
I. L. R., 5 Bom. 478, that the document in question is an agreement 
under. Article 8 (c) and requires only an eight anna stamp. I fail to 
see how the Bombay case:applies: -The Court held-that an indemnity 
note which contained no..contract for payment.in money, grain or 
other agricultural produce was not a bond within the definition of 
“bond? in section 3 (5) of the Stamp Act, 1869, corresponding with 
section 3 (4) of the present Act. The document now in question con-. 
tains a contract to pay money under-a certain condition and comes 
under section 3 (4) (2). In Pamen Chetty v. Mahomed Ghouse 
Wilson, J., said: “ The cases of Bull v. O'Sullivan (*) and Gatty v. 

Fry (*), which cases .are entirely in accordance with the earlier 
authorities, are clear to show that in determining whether a document 
is sufficiently stamped for the purpose of deciding upon” its admis- 
sibility in evidence, you must look at the document itself as it stands, 
and not at any. collateral circumstances which may be shown in evi- 
dence.” In the first place. that ruling is not applicable to a criminal 
trial under section 61 of the Stamp Act. Secondly, the ruling does 
not. very clearly express what [understand to have been the inten- 
tion of the Court, namely, that if upon the face of the document the 
stamp is sufficient, it must be admitted in evidence, In the cases. 
cited the docunients in question were cheques and there was collateral 
evidence to show that they were not drawn upon the dates they bore, 

In. Gaitty v. Fry, Cleasby, B., said: “The question therefore is 
whether, if upon the face of the. instrument the stamp is sufficient, as 
was the case here, since the cheque at the time of the trial was pay- 
able on demand it cannot be used in evidence, because, in fact when 

- it was given, being post-dated, it was not then payable. We think 

~this case is concluded’ by authority, and that. in- considering whether: 
the stamp is sufficient we must look at the instrument itself alone,” 

In Bull v. O'Sullivan, Hannen, J., said: “ We are of opinion that. 

the Stamp Acts above referred to, so far as they relate to bills of ex- 


1 erent gcse rene A penne tee ag ny oe nt a a Sct ten eee am eee es ne 


(1) LAR. 6,Q.B.209, ‘| (2) L. Ro 2, Ex. D. 265. 
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change and orders for the payment of money, deal with those docu- Criminal Revision 


‘ments only as they appear on their face without reference to any No. pepe 
P se . : ° : . r 
collateral agreement or condition by which their apparent operation bon is 
may be affected. orek 





In the present case if evidence were not allowed to prove the 
-amount secured by the bondyit would be impossible to say what the 
proper stamp’ duty is, for the document is undoubtedly a bond and 
not a mere agreement. The Court in its judgment say that the ac- 
-cused was bound to know the stamp Jaw because he is a head clerk 
in a Subdivisional Officer’s Court and ex-officio a stamp vendor. 


I thiok it is not unlikely that the accused misunderstood the ruling 
-of the Calcutta High Court to which I have referred. He has been 
-sufficiently punished by being made to pay the deficient stamp duty 
and penalty. The Magistrate omitted to reduce the fine. by the 
amount of the penalty paid, as required by the proviso to section 61 
of the Stamp Act. Under the circumstances of the case | remit so 
much of the fine imposed upon the accused as is in exzess of the 
penalty paid. The accused will be entitled toa refund of Rs. 100. 





Before E. Hosking, Esq. Criminal Revissor 
QUEEN-EMPRESS ». KYA BAN, Ned of 
Possession of liquor or spirit—Excise Act, ss, 41, 22, 3, clause (k). Ni soe cals 
The possession of liquor or spirit illicitly obtained or manufactured but within — ete 


“the quantity allowed by sections 21 and 3, clause (4) of the Excise Act, is not an 
‘offence punishable under section 41 of that Act. 


THE judgment of the first class Magistrate is as follows — 


“Accused was in possession of one pint of country spirit. The liquor was 
found in his house. ‘The persons who seized the liquor were private individuals 
who had no authority to act. However, accused admits possession of the liquor. 
“The only point which at all goes against the accused is the fact that he bought 
the liquor from a person not a licensed vendor and nothing more. According to 
rules under the Excise Act, a person is allowed to possess more than a pint of 
-country spirit, but I believe l.quor purchased or obtained from licensed vendor is 
contemplated. “The possession of liquor purchased from a person other than a 
licensed vendor is 1 believe punishable. A nominal fine will however mect the 
-ends ‘of justice. I therefore convict accused Kya Ban under section 41 of the 
Excise Act and sentence him to pay a fine of two annas, or in default to suffer one 


hour’s simple imprisonment.” 

‘The Magistrate has fallen into an error which is not uncommon, 
namely, the error of holding the possession of liquor or spirit illicitly 
‘obtained or manufactured, but within the quantity allowed. by sections 
zi and 3 (£) of the Excise Act, an offence punishable under section 43 
‘The crror is due to want of care in reading that section. Scetion 41. 
makes any person punishable “ who possesses any spirit, liquor or drug 
in contravention of section 21 or 22.” Section 21, with certain specifi- 
-ed exceptions, prohibits any person having in his possession any quan- 
tity of any spirit or fermented liquor larger than that specified in 
section 3, clause (4) in respect of such spirit or liquor, 

To be punishable under section 41 it must be proved or admitted that 
‘the person accused has contravened cither scction 21 or section 22. 


16 
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Section 22 applies to intoxicating drugs. The possession of a quan-. 
tity of liquor ‘or spirit, illicitly manufactured or obtained, within the 


“quantity allowed by section 3 (2) does not contravene section 21, and 
* ig not punishable under ‘section .41. In such a case the Magistrate 
‘should consider whether _the accused is liable to punishment under 


any other section of the Excise Act, either as a principal: or an abettor’ 
“and if the ‘evidence does not. warrant his conviction of any other — 
-~ offence, he must be acquitted. Penal statutes are to be construed | 
stiictly and “if the Legislature has not used words sufficiently com- 


prehensive to include within. its prohibition all the cases which fall” 


'” within the mischief intended to be prevented, it is not competent to a 
Court to extend them” (Maxwell on the Interpretation ‘of ‘Statutes, 
edition 1875, page 238). Inthe present case the conviction should 


Civil Regular . 


Appeal No.10 of 


1804 


“ December 


2ist,,. 


—— 


have been for abetment of sale in contravention of section’ 12 of the 
Excise Act, punishable under sections 35 and 49. 





[SPECIAL COURT.] ; 
Before W. F. Agnew, Esq., and E. Hosking, Buy, 
“CHELLAPPA CHETTY arp RAMEN CHETTY (Arepctanes) 
a. MAUNG PU (ResPonpenr). cae ae oS 
Mr. Low?s—for Appellants. [ Mr. Fox—for Respondent. 


Hundi not properly Sich em of ne thi i Worthless cheque— . 
_  Stanp A ae 
Where the original cause of action for waa is the hundi, ‘bill, or note ieeeie 


and does ‘not’ exist independently of it, there is no cause of action ‘tor’ money lent 
or otherwise than upon the hundi, bill, or note itself. In such: a case the claim ., 


‘cannot be treated as one for money. igrven for a consideration ne has failed, e ae = 


a worthless cheque. 
The judgment of the Court was delivered by— 


AGNEW, J.—The plaint in this case stated that on the 8th May 1894. 
at Moulmein the defendants by their recognized agent received from 
the plaintiff's ‘sister-in-law Ma Sa, who was then temporarily managing — 
his business in Moulmein as his recognized agent, Rs. 1,000, agreeing 
to grant a hundi made payable to him for the said amount on their 


‘branch firm'at.Rangoon; that in pursuance of this arrangement the... 


defendants granted a document which was annexed: to “the plaint,» 
and directed Ma Sa to use the same as a hundi which she did, but on 

presentation at Rangoon payment was refused. -~“Fhis document. is 

headed “on demand’ and contains in the body an undertaking that 

it will. be paid “on demand’ to the party producing it.. At: the 
foot are the following words: “ This amount is to be paid on Sunday... 
(midday).”’ 
' The plaint further stated that the document was. not a valid hundi 
by reason of its not being drawn upon properly stamped .paper and. . 
thatthe -defect could - not. then.-be remedied undes.the.General-Stamp..... 


- Act, and that thence, while the defendants had had the benefit.of the 


Rs. 1,000 ‘received by them, the plaintiff had been endamaged to that. 
extent by being deprived of the use of his money. and the interest... 
thereon from that date, and also his ordinary rights to-use. the docu- _ 
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ment -es a Negotiable Instrument. And the plaintiff prayed judgment 
‘or Rs. 1,000 and Rs. 42-14-0 for interest for three months and 13 days 
at Re. 1-4-0 per cent. per mensem. 

The defendants’ case was that they had for more than two ces 
had dealings with the plaintiff and during that time had granted him 
hundis on Rangoon, sometimes on receipt of payment, sometimes on 
credit, and sometimes partly on payment and partly on credit. That 
on‘the 8th May the defendants’ agent Moothiah went to demand pay- 
ment.of part of the floating debt due to him when Ma Sa promised to. 
pay ‘Rs. 1,500 to account and at the same time asked for a hundi on 
Rangeon for Rs. 1,000 which Moothiah promiséd to give if she wouldi 
pay up what she had and the balance of Rs. 1,500 and the Rs. 1,000: 
in a day or two; that in pursuance of this arrangement Ma Sa paid: 
Rs. 700 that day and the hundi was given to her, and three days later 
paid Rs. 800, but as she did not pay the Rs. 1,000, payment of the 
hundi was stopped. The defendants further stated that they only 
received Rs. 1,500 at the hands of Ma Saand not Rs. 2,500 as the 
plaintiff wished to make out, and that that sum of Rs. 1,500 had been: 


duly credited to the plaintiff in his account. The learned Judge gave 


the plaintiff a decree for Rs. 1,000 and costs. 
The defendants have appealed on the technical grounds that the 


plaint disclosed no cause of action, and that upon the case put for-- 


ward by the plaintiff he could only recover by suing upon the hundi 
and that he was debarred from so doing. They also.-appealed upon. 
the merits. 
| The case of Sheth Akbar v, Sheik Khan, (1) to which we were re- 


Civil Regular 


Appeal.No. 10 of 


1894. 
December 


arst, 


ferred .on behalf of the appellants, appears to be preciscly in point.. 


Garth, C. J., there said. “When a cause of action for moncy is once 
complete in itself, whether for goods sold or for money lent, or for any 
other claim and the debtor then gives a bill or note to the creditor 
for payment of the moncy at a future time, the creditor, if the bill or 
note is not paid at maturity, may always as a rule sue for the original 
consideration, provided that he has not endorsed or lost or parted 
with the bill or note under such circumstances.as to make the debtor 
liable upon it to some third person. In such cases the bill or note is 
said to be taken by the creditor on account of the debt, and if it is 
not paid at maturity, the creditor may disregard the bill or note and 
sue for the original consideration. But when the original cause of 
action is the bill or note itself and does not exist independently of it, 
as for instance when in consideration of A depositing :noncy with B, 
B contracts by a promissory note to repay it with interest at six 
months’ date, jicre there is no cause of action for money lent, or other- 
wise than upon the note itself, because the deposit is made upon the 
terms contained in the note and no other. In sucha case the note is the. 
only contract between the parties, and if for want of a proper stamp. 
or some other reason the note is not admissible in evidence, the credi- 
tor must lose his money.” In the present case it is clear that the: 
hundi was the consideration: it was the contract between the partics, 








(1) LL. RR, 7 Cal, 256. 
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"Civil Regtlar and not being properly stamped was not admissible in evidence. The: _ 
Appeal No. 10 OF case of Golap Chand Marwarce v. Thakurani Mohokoom Kooaree,. 


a Pisani _ (1) which was relied upon for the respondents, belongs,.as Garth, C. J.,. 
“gist. | points out in Shezk Akbar v. Shetk Khan to the former class of cases... 
— which he mentions in the passage we have cited, It was argued for. 


the respondent that the case could be treated as one for money given 
for a.consideration that has failed, ¢.g., a worthless cheque. ‘But to— 
hold that would be ‘to override the provisions of the Stamp Act and. 


render it unnecessary to stamp a promissory note or hundi payable ~~ 


otherwise than ‘on demand with anything more than a one-anna stamp...’ 
On this ground, then, we think that the appellants are entitled to... 
succeed, and it becomes unnecessary for us to consider ‘the other ~ 
grounds. The appeal will be allowed with costs and the’ suit dis-- 
missed with costs. ‘ ue ; 


- Chuit Second Before E. Hosking, Esq. 


Bape Se 129 0f = MA THA anv anoruer v. MA SHWE HNIT axp two OTHERS.” 
December ae Messrs. Van Someren and Bagley—for Appellants. — ct oo 
: Be _ |. Unregistered mortgage bond containing also a personal undertaking—Divisibility . _ 
a of document—Admissibility in evidence—Registration Act, s.49. 


An unregistered bond containing a ‘personal undertaking to repay money bor- 
rowed, as also a hypothecation of land above Rs. 100 in value, may be used in‘évi-- 
dence to charge the person though not the land affected. It is immaterial whether: . . 


a document of this kind embodies only a single transaction or may properly be- 


said to contain two. : i ee 

THE Court of First Instance gave plaintiffs-appellants a decree for 
Rs. 500 upon an unregistered bond. The bond was to the following — 
effect : “ We borrow Rs, 400 ; on account of this money we mortgage - 
the property described below : on demand we will repay the money in 
full, principal.and interest; if we fail to pay, you may sell the mort-. 

_ gaged property ; and if there is still a balance we will pay it.” 

The Assistant Commissioner in. disposing of the first appeal said : 
“With ‘regard to the admissibility (in evidence of the ‘unregistered 
bond) the general principle is that when a document is divisible, it ° 
may be produced. as evidence of the debt though ‘unregistered, ‘In: 
this case the question is whether the sentence, ‘on demand we. wilk. | 
repay the money in full’ is one which may be ‘considered to consti- 
tute an agreement apart from the rest of this document.’ The Assis-. 
tant Commissioner held that the document was not divisible, and, 
reversing the ilyodk’s decree, he dismissed the claim. eens 

The principle referred to by the ‘Assistant ‘Commissioner.: was laid: 
down. by the Special Court in Baing Wut and another v: Ko N. yang: 
and another (2). Mr. Wilkinson:in giving the judgment of the Court, . 

. after referring to the case reported at I.'L. R., 4 Cal., 83, said: It. 
seems to us that the law on the subject has now been tolerably well: - 
ascertained and laid down. It becomes a question, when a document. 


(1).L L.R.,-3 Cal, 314. a 
(2) Selected Judgments, Vol. I, page 195. - 
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contains an admission of a debt and at the same time a mortgage of 
property by way of security for the repayment of the debt, 
‘one portion of the document is divisible from the other. If the docu- 
‘ment be divisible and not registered, although it contains words in it 
which purport to affect land to the extent of Rs. 100, it may be given 
in evidence for the purpose of establishing the debt, although it is 
inadmissible in evidence to establish the mortgage charge. * * In 
' fact it is a mere question of the construction of the document.” That 
judgment was given in 1880, but since then there has been in 1883 a 
ruling (1) of a Full Bench of the Calcutta High Court on this point, to 
which my attention has been directed by Mr. Bagley, who appears for 
the appellants. The reference to the Full Bench was made by Wilson 
and Field, J.J., and arose out of a case in which the terms of the un- 
_tegistered bond were much to the same effect as in the present case. 
The bord, which had been lost, was said to have contained .the fol- 
lowing words: “I promise to pay the amount of the bond peaceably, 
if not, you will sell the property which is mortgaged, and you may 
then proceed against my other property.” Mr. Justice Wilson com- 


mented on the conflicting decisions as to whether such a document | 


: was divisible; he inclined to the opinion that it was indivisible, and 
referred the question whether the absence of registration was a bar to 
the suit. 
The judgment of the Full Bench was as iollows :— 


“ The question we have to decide is, whether an unregistered bond, containing a 
Personal undertaking to repay money borrowed and also a hypothecation of land 
stove Rs. 1co as security, may be used in evidence to enforce the personal obli- 
gation. . 

“The section on which the case turns is section 49 of the Registration Act, IIT 
of 1877, which says: ‘No document required by section 17 to be registered shall 
affect any immoveable property comprised therein * * * or be received as evi- 
dence cf any transaction affecting such property * * * , unless it has been.re- 
gistered.’ 

“Inthe previous Registration Act, XX of 1866, the corresponding section was 
Section 49 which provided that ‘no instrument required by section 17 to be registered 
shall be received in evidence in any civil proceeding in any court, or shall affect any 
property comprised therein’ if unregistered, 

“Under that Act it was held by a Full Bench of this Court in Lachmiput Sing 
Dugar v Mirza Khairat Ali(2) that a bond, such as that in question, was admis- 
sible to prove the debt. And the same view was taken by the High Courts of 

Madras, Bombay, and North-Western Provinces (3). Under the Act, therefore, 


it was settled law for the whole of India that an unregistered document [ke the’ 


present was effectual and might be used in evidence to charge the person though 
‘ not theland, Ona matter of such general importance, we think we ought not to 
~ hold the law to be changed, unless we see very clearly that the Legislature intended 
to change it. But when the language of the two Acts is compared, it is seen that 
“ the werds of the later are not more stringent, but less stringent than those of the 
“earlier. We think also that in dealing with one of several Acts forming a conse- 
cutive series relating to the same subject, like the Registration Acts, we ought, as 
” far'as possible, to apply to the sections of the later Act thesame method of construce 
- tion which has been applied to the corresponding sections of the.earlier. In the Full 


' (1) Ulfatunnissa y. Hosain Khan, 1. Le R., 1X Cal., 520. 
‘(2) 4 BLL. R. (BE. B.), 18. 


(3) 4 Mad. H. C.174; 6 Bo, H.C. 0. C. 134; 7 Bo, H.C.A.C. L., 4.Agra, . 


H.C, 170. 
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Bench case already referred to, the words ‘shall be received in evidence or ‘shall 
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affecting land. We are applying exactly the same method of interpretation in 
holding that the words ‘shall be received as evidence of any.transaction affecting 
land,’. mean shal! be received as evidence of any transaction so far as it affects land, 
and this we think is the true construction, P 

“The view which we thus take of the section renders it unnecessary to consider 
the question discussed in some of the cases, and in the referring order, whether a 
document of this kind embodies only a single transaction or. may properly be said « 
to contain two. ai < 

“We answer the question referred to us in the negative.” 

I have not been able to find ary later decision of the Calcutta High 


Court upon this point. This Full Bench ruling makes the question 


raised by the Lower Appellate Court as to the divisibility of the docu- 
ment sued upon immaterial. - 

It was proved that all the defendants-respondents executed the 
document in question. 

I reverse the decree’of the Assistant Commissioner and restore the 
Myo6k’s decree.. Defendants-respondents to bear all costs. 





Before H.f. Aston, Esq. 
| QUEEN-EMPRESS ». A. HAUNG. 
Order \of acquittal—Revisional jurisdiction of High Court——Right of appeal by 
Local Government—C. CG. Pry 88. 417) 439» 

The High Court will not ordinarily exercise its powers of revision in the ense of 
an acquittal, the right of appeal against such acquittal lying with the.Local Gov- 
ernment under section 417, Code of Criminal Procedure. 

‘CHE proper course for the District Magistrate to follow in this case 
where an order of acquittal has been passed was: to bring the matter 
to the notice of the Local Government which can.in its discretion 
direct the Public Prosecutor to present an appeal to the High Court 
from an order of acquittal passed by any Court other than a High 
Court.—scction 417:0f the Criminal Procedure Code. On this point 
sce Heerabai v. Framji, XV, 1. L. R., Bom. 349, where it was ruled 
that though the High Court has the power under section 439 of the 
Code of Criminal Procedure (Act X of 1882) to revise an order of . 
acquittal, yet ordinarily it docs not interfere with such an order in the’ 
exercise of its revisional jurisdiction because an appeal can always be 
made by the Local-Government under section 417 of the Code. 





Before H. I’. Aston, Esq. 
NGA SHAN uw. QUEEN-EMPRESS, ’ 
The Government Advocate for the Crown. A 


Sessions Fudge ‘and Assessors--Difference of opinion between—-Duty of Sessions: 
Fudge as to recording Assessors’ view of facts. 


When in a case tried with the aid of Assessors .the Assessors would acquit the 
accused on the ground that the act or acts in respect of which the charge is made 
was or were done in the exercice of any right of private defence, the Judge should 
be careful to ascertain and record whether the Assessors’ yiew of the facts proved 
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THE appellant Nga Shan has been convicted by the Additional 
Sessions Judge, Pegu Division, disagreeing with the Assessors, of the 
offence of murder and has been sentenced to transportation for life. 

The learned Government Advocate who appeared for the Crown 
' has contended that the offence established by the evidence was mur- 

- der, and has argued that it is not sufficiently clear whether deceased 
’ approached accused with a stick a fathom long and the thickness of 
a wrist, but there was no fight on both sides, no adequate provoca- 
tiun, and no cause for reasonable apprehension of danger to accused 
if accused had not attacked first. ~ 

The opinion of the Assessors is thus entered on the record: “ Maung 
Shwe Ton: ‘No doubt accused cut Maung Shwe Kya, but I think he 
was acting in self-defence.’ Maung Bwin: ‘lagree.’'"’ When the 
Assessors in a case tried with the aid of Assessors would acquit an 
accused person on the ground that the act or acts in respect of which 
‘the charge is made was or were done in the exercise of any right of 
private defence, the Judge should be careful to ascertain and record 
“whether the Assessors’ view of the facts proved is such as would 
sustain a plea that the acts done were done in the exercise of the right 


of private defence. 

The omission to do this in the present case has made it impossible 
' to ascertain whether the Assessors and the Additional Sessions Judge 
arrived at different conclusions because of any difference in their 
’ appreciation of the evidence, or because of a different application of 
‘the law, or both. . The conclusions of the Additional Sessions Judge 
are stated in his judgment as follows :— 

“ There can be no possible doubt that it was the accused who gave the deceased 
the cuts, and his pleader admits the fact. The question is whether there is any 
thing to reduce the offence from murder or to make it unnecessary to pass a-death 
sentence. ‘It is clear that accused commenced the quarrel by abusing the man 
» who had cut his plantain tree, and deceased told him not to utter abuse near his 
house. After an exchange of abuse it is clear that deceased was the first to leave 
his house, and he went towards accused’s house, and (2) Maung On says he had in 
his hand a bamboo a fathom long and as big as a man’s wrist. Accused came out 
of his house and gave deceased one cut on the head and then he chased (3) Maung 
San Yun, who made his escape. If there had been only the one cut I might have 
held that the provocation received was sufficient to reduce accused’s offence to cul- 
pable homicide not amounting to murder, but 1 cannot do so seeing that accused 
: rune’ from chasing (3) Maung San Yun and gave deceased two more cuts on 
the head.” 


The evidence in the case is not so clear as this description of it 
would seem to imply upon various material points. There is sufficient 
- : evidence to show that the accused was in an angry mood abusing by 

innuendo “the man who had destroyed his plantain trees.” The 
deceased, ‘a neighbour, fitting the cap on his own head, retorted and 
angry words were exchanged, ‘The witnesses for the prosecution to 
not describe or pretend to state all that wassaid. The deceased came 
out of his house first, and it is part of the evidence for the prosecution, 
though there is much vagueness and discrepancy here, that the 
‘deceased had in his hands a bamboo a fathom long and as big as a 
“man’s wrist, and further that he tucked up his loin cloth and taunted 
the accused and dared him to come out and show what he could do, when 
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the deceased knew that the accused was in a particularly irascible 


bade aps 3 ae mood, exasperated at the mischief done to his property, further 

"1895. - excited by angry abuse, and (in the knowledge of the deceased) 

Marck extremely likely to be still further inflamed in the mind by any foolhardy 
si challenge or taunt offered at such a moment. 

i That the deceased was uplifting a stick even after the accused had 


given him the first cut is stated by witnesses for the prosecution. 

That the accused chased a third person and then returned before 
giving the deceased the other two wounds is indeed stated by some 
of the witnesses for the prosecution, but another witness for the prose- 
cution [Maung On (z) ] conttadicts this and this grave discrepancy 
is nowhere noticed by the Additional Sessions Judge in his judgment. 

The conclusion I have arrived at upon considcration ofall the evi- 
detice. in the case is that the acctised, the present appellant, caused 
the death of deceased by: intentionally inflicting ‘injuries which he 
knew to be likely to cause death, but that this is also shown to have 
bétn done under circumstances‘ raising a strong presumption that the 
appellant was deprived of the power of. self-control by grave and 
sudden provocation when he caused the death of the deceased’ who 
gave the provocation. ‘ 

The conviction is altered accordingly from murder to culpable hom- 
icide not- amounting to murder, puuishable under section 304, Indian 
Penal Code: ; . 

I take into consideration the fact that the deceased is shown to have 
been: inclined and prepared to take the law into his own hands, and 
that this case is one of those in which it is impossible to say whether 
the deceased: would not have resorted to dangerous violence if the — 
accused had waited ’a little longer.. But-I also bear in mind that the 
appellant: (accused) exceeded’ the -right of self-defence, and had - 
recoursé too readily to the use of a dangerous weapon, The sentence 
is altered to rigorous imprisonment for six years. 


Before H. F Aston, Esq. 
QUEEN-EMPRESS v. NGA SAN HLA BAW. 


Criminal Revision Appellate Courl—Powers of—Code of Criminal Procedure s. 423 (b). 


No. 228 of An Appellate Court, having power under section 423 (b), Code of Criminal Pro 
1895. cedure to direct a re-trial of the accused by a subordinate court of competent. - 
March jurisdiction, or to order the committal of the accused to the Court of Session 
22nd.  . — should, when the circumstances of the case warrant it, exercise such power instead 
——e of rejecting the appeal and referring the case to the High Court. 


THe District Magistrate’s attention is requested to section 423, 
paragraph (¢), of the Code of Criminal Procedure. The District 
Magistrate instead of: rejecting the appeal should, in the circum- 
stances stated in this reference, have reversed the finding and sentence 
and ordered the appellant to be re-tried by a court of competent juris- 
diction subordinate to ‘such Appellate Court or committed jor trial. 
The order of the District Magistrate rejecting the appeal is set aside 
and the record is returned to the District Magistrate, who will deal 
with the case under the powers conferred upon an Appellate Court 
by the section above quoted. — 
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Before H.F. Aston, Esq. 

QUEEN-EMPRESS wv. NGA SHAN. 

Minor—Secerity under Chapter VIII, Code of Criminal Proceduve—Youthful 
offender— Reformatory Schools Act, ss 3 and 7. 
A Magistrate is not precluded from ordering a minor to furnish security under 
sections 109, 112, 118, and 123, Code of Criminal Procedure. 

. A minor called upon te furnish such security is not a “ youthful offender ”’ with= 

in the meaning of sections 3 and 7, Reformatory Schools Act. 
NGa SHAN, the person in respect of whom the inquiry under Chapter 
VI oof the Criminal Procedure Code (X of 1882) -was made, is not 
more than 15 years of age, but has been ordered to execute a bond 


with sureties. The District Magistrate, being of opinion. that these: 


proceedings taken against Nga Shan are bad, has submitted the record: 
for the orders of the High Court with the following remark :— 

A young man, Nga Shan of 15 years of age, cannot execute a bond 
for his good behaviour under Chapter VII of the Criminal Procedure 
Code, or rather his bond was worthless as he is under age. 


“The punitive sections of the Criminal Procedure: Code cannot be: 


«enforced against a child in the manner suggested by the Magistrate. 
“The definition of ‘youthful offender,’ as given in the Reformatory 
Act, shows that before action can be taken under section 7 or indeed 


any sections of that Act, the child must be convicted of a ‘criminal. 


offence punishable, &c.’ 


“The word ‘offence’ is defined in the Penal Code as a thing made. 
punishable under this (¢.e. the Penal Code), or in certain cases a thing, 


unishable under the Penal Code or any special or local law. 
_ “Then there is no ‘ offence’. charged against Nga Shan if we follow 


the definition of the word given in the Indian Penal Code. I am of: 


opinion that this procecding taken against Nga Shan is bad and direct 
that the case be submitted to the High Court.” - 
_ The view that Nga Shan cannot be considercd “a youthful of- 


fender” within the meaning: of the term as used in sections 3 and’ 


7 of the Reformatory Schools Act (V of 1876), because failurc to fur- 
nish security ordered to be furnished under Chapter VIII of the Crimin- 


al Procedure Code (X of 1882), is not an offence, is in accord with. 
the view of the Madras High Court that the: imprisonment ordered. 


on failure to give security “is not a punishment for a crime commit- 


ted” (Madras High Court Reports, Volume IV. page xlvi), a remark: 


~ approved by the Calcutta High Court in Empress v. Deda Sirkar, Ul, 
L .R $ Cal, 384. : @ 

- In Queen-Empress v. Shwe Byo, Burma Selected Judgments, page: 
364, it was also remarked by this Court: “The imprisonment ordered 
in default of security is not a punishment for an offence.” 

* .But it does not therefore follow. that the proceedings taken against 
Nga Shan under sections 109, 112, 118, and 123 of the Criminal Pro- 
cedure Code are altogether ultra vtres merely because Nga Shan is 
under 16 years of age. ie: are 

: There is nothing in those sections which precludes a Magistrate 
from ordering a minor te give security, but the nature of the security 
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The third: proviso: to section 118 of the Code expressly states that 
when such’ perscn is a minor the bend shall be. executed only by his. 


sureties, 


Tke order, tk bietice, under section 118 of. the Code should have i‘ 


' been one ordering’ Nea Shan to give security for his good behaviour: 


for a period not exceeding six months in the shape of a bond executed, 


_ by sureties. 
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her pilaint. and allowed to set up an entirely new cause of action, 
‘dismissed, or the plaint not.returned for amendment under section 53, Civil Proces +” 


The first class Magistrate's order requiring Nga Shan to execute a 
bond is now set aside, and. the Magistrate is directed to pass a fresh 
order in accordance with the law. 


Before fH. F. Aston, Esg. 
MA KIN v. MAUNG GALE, 


Mr. Maung Ky aw—for Appellar t. i Messrs. Sutherland and: Villa—for- 
- Respondent. 
Plaintift abdndoning gr ‘ounds set up in plaint and setting up new.cause oy aahia 
—Procedure—Civil Procedure Code, ss. 53, 149149. 


| Wife’ suing, under, Buddhist law for divorce abandoning the. grounds set up in. 
mtg the suit is not 


: dure Cede, the Court.may at any time before passing the decree ieaDie ris nal 


_issues on such terms as it thinks fit,—secticn 149. 


THE grounds upon which the plaintiff (the present annetent sued 


for divorce from her husband, the present respondent, are thus stated 


in the’ plaint and are thus: repeated § in the judgment recorded’ by the. 
Court of First Instance, nainely, that the plaintiff had been deserted by | 
her husband who did not come and live at her parents’ house after a 
short interval of married life ; that the defendant, her husband, did not 
give her anything for her maintenance, and that he teok another wife, 

The ground upon which the Court of First Instance granted a decree 
for divorce is that the plaintiff was induced, by misrepresentation to 
enter into a marriage with the defendant, the misrepresentation on. 
the part of the cefendant’s agent who suggested the marriage being 
that the deferdant was not a married man. . It was represented at 
the hearing of this appeal that tke plaintiff being thereby induced to- 
believe that she would kecome the sole or (in the event of a second 
marriage) the greater wife of the defendant, mariied the defendant. 

The “original court. citing as authority section 116 of the Manuthara 


Manu Wunnana Dhammathat, section 132, A Shwe Myin Dhammathat. 


person says to parents. (meaning parents of a and section’ 
maiden) I have.no wife, and the parents believe he 
has none, and give their daughter to him in mar- 
Hiage.’ Afterw: ards it turns ovt t that he has children 
and wife. 
man is made over (to the parents of the new wife) 
he shall be allowed. to cohabit with his new wife. 
Should there be no children, his wife shall make 
him over'to the new father and the mcther-in-law, 
then only shall he cohabit, and if nothing of the 
kind is done, he shaik not cohabit with her and he 
shall nit be entitled to the presents given at the 
marriage. 


If one or more of thé children of the ~~ 


132 of the- 
Manu. Wunnana Dham-, 
mathat translated in the- 
margin, held that a false 
representation’ that” 
defendant had no. wife 

vitiates a marriage when. 
aman obtains a girl from 

her parents by méans. of, 
such false _ representa~... 
tion. These. texts, it wilk 


the 
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_ Manuthara Shwe Myin, section 116, | have no 
‘wile says a man, and on thus’ saying a person 
gives his daughter to him, But afterwards it turns 
out that that person has children and wife. He 
shall give his new parents-in-law one or more cf 
his children and he shall then cohabit with his new 
wife. If he has no children he shall make over his 


be noticed, do not cover a 
case where the marriage 
has become consummated 


by. cohabit ation. But” 


whatever may be said in 
favour of this view of 


the law as to marriage 
obtaining among 
Buddhist, the fact remains 
that no such ground of 
action was set up in the 
-plaint. It was neither averred in the plaint nor was any cvidence 
called to prove that the plaintiff or her parents were in fact deceived 
into consenting toa marriage which they-would not have consented 
to, that in fact the defendant would not have obtained the plaintiff in 
marriage from her parents if they had known that the defendant had 
previously marricd another girl. 


The grounds of action were, as already set forth above, otherwise 
described in the plaint. When the defendant admitted a marriage 
previous and not subsequent to the one he contracted with the 
‘plaintiff, denying also in his defence that this earlier marriage still 
subsisted at the time he married the plaintiff, the plaintiff seems to 
have been allowed to abandon the partly untrue and ‘partly unten- 
able grounds which she had set up te divorce in her plaint-and to 
substitute the entirely different case that the defendant had obtained 
‘her in marriage from her parents by a false representation that he was 
not married, 


The proper course for the Court of First Instance to aaopt:was either 
to dismiss the suit when the plaintiff could not succeed on'the case 
made out in her plaint; or else on proper and sufficient cause being 
shown to allow the plaint to be amended under section 53 of the Civil 
Procedure Code, or suitable condition as to costs incurred already and 
re-frame the issues under section 147, 148, or 149 of the Civil Proce- 
dure Code. As this objection was not taken below I will deal with 
‘the case as if the plaint had been allowed to be amended, yet. still it 
would have to be explained why the evidence called to support the 
‘story that defendant had suppressed the fact of a previous marriage 
is worthy of credit when the plaint as laid is silent as to any misrepre- 
sentation and is also silent as to any such misrcpresentation having 
influenced the conduct of the plaintifi’s parents. 


Moreover, when the evidence in this case is examined it does not 
‘show, as the plaintiff was bound to show in the new case set up, that 
the previous marriage admitted by defendanf was a marriage still in 
existence. and that the defendent was a married man at the time he 
obtained the plaintiff in marriage, Nor does it show, as the plaintiff 
was bound to prove, according to her new case allowed to be st vp, 
that the defendant obtained the plaintifl from her parents by falsely 
representing by himsclf or by any agent that he had-.not a wife at the 
dime he obtained the nlaintiff.. 


“old wife and heshall then cohabit with the new wife. 
In failure of his he shall not obtain his new wife 
‘nor presents made and she shall be free from being 
‘considered his wife, Why is this? Because he 
-deceived her and put her to shame. : 
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There is in fact no puidenze: as already moupthed above that the 
conduct of the plaintiff’s parents was influenced by wey such repre- 


oe ‘sentation, false or otherwise: 


Tt therefore i is not necessary to enter into the question aieiss the 


‘text, already ‘quoted (section 132, Manu. Wunnana’ Dhammathat} | 
_ which was treated by the Special Court in Ma /n Than v. Maung Saw 


Hla at -page 105,‘Burma Selected Judgments, as more: expressly 
protecting the second wife who has been married under false pretences 
than as dealing with the’ general subject. (validity of such a marriage) 


applies to a-case where the second marriage. has been consurhmated | 
‘and gives to. such second wife any right of divorce after cohabitation. — 


The decree of the Lower Appellate Court which’ reverses the 
decree ofthe Original Court. and dismisses the plaintiff's suit’ is 
confirmed, but each party will pay his and her own costs in this appeal. 


aie Hose en $1) Before H. F.. Aston, Esq. 


- MAUNG TUN anp FIVE oTHERS v. MA TAW np Four oTwERs 
Mr, Porter—for Appellants. rae. 


“Buddhist tie —Soint ancestral property—Suit for share of, by: joint. caen exclude |; 


‘ed therefrom against other joint heirs—Limitation—Limitation Act, Articles 

129,142,144... 

A suit by Burman Buddhists as joint heirs to recover from other Joint heirs and, | 
alienees a specific share of joint ancestral family property inherited from the com- 
mon ancestor, from which the plaintiffs allege exclusion, 1s covered by the desctip- 
tion in ‘Article 127 of. Schedule If to the Limitation Act, XV of.1877, namely, a 
suit by a person excluded from. joint family property to enforce a right to hace: 
therein, and the limitation is 12 years from the time such exclusion became known 
to plai ntiffs. 

- Miewed as a suit against alienees it comes under Article 144, if the plaintiffe ‘while 
by themselves or their agent in possession, have been dispossessed, and under 
Article 144 if not so dispossessed. 

Porter (for appellants-plaintiffs). The evidence as to when Mi Min 
Hla died is contradictory. The suit is not barred whether, under 
Article 123-or 144, adverse possession for twelve years is not proved. 
The whole property original belonged to N Hmein. His widow then 
held possession.. One of U Hmein’s sons, namely, Shwe: Bin deceased, 
husband of defendant, then held as administrator of the estate of U 
Hmein being so appointed less than twelve years from date of suit. 
‘The alienations made by Shwe Bin were illegal without authority or 
necessity.. We are entitled to our shares as heirs of U Hmein and his: 
wife Mi Min Hla in the plaint property which in Shwe Bin’s’ hands ~ 
was joint ancestral family property held and. administered by Shwe 
Bin as administrator of the estate of U Hmein. No appearance for |” 


respondents: 


Fudgment.—The Harare lay? of inheritance, when it conflicts with” 
the Limitation Act, carinot be enforced in the Courts in British 
Burma (M2 Paing v. Mi Tu, Burma Selected Judgments, $1). In 
other words where any such conflict occurs, the Buddhist law (of the’ 
parties) must give away. Having been modified by the Legislature, a 
claim to property, whether based upon the Buddhist law of inherit- 
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ance and succession or otherwise must be instituted within the period 
of limitation prescribed by the Legislature or else be treated as time- 
_ barred. This general principle is recognized in section 4{1), Act XI 

of 1889 (Lower Burma Courts Act), which enacts that where in any 
suit or proceeding itis necessary for any Court under this Act to decide 
_ any question regarding succession, inheritance, * * * the 

Buddhist law in cases where the parties are Buddhists shall form the 
- Yule of decision except in so far as such law has by legislative enact- 
ment been altered or abolished. * * 

But it does not follow that it lies with the defendants to select their 

own description of the nature of the suit in order to show that the suit 

_is barred under some particular article of Schedule II to the Limitation 
Act (XV of 1877) when under some other more appropriate description 
which it is open to the plaintiffs to adopt the suit may not be time- 
barred. a 

_ The Limitation Act being in restriction of the right to sue, must be 
interpreted in favour of the right to sue where such interpretation can 
be reasonably and consistently adopted and the right to sue is not ex- 
pressly.taken away. 

It appears to have been argued below that this suit is barred by 
Article 123 to Schedule II of the Limitation Act, which provides a 
period of twelve years’ limitation for a suit for a distributive share of 
the property of an intestate, beginning to run from the time when the 
share becomes deliverable. 

The first difficulty which becomes here suggested is that there is no 
pretence that the property of which the plaintiffs seek to recover a share 
according to the Buddhist law of inheritance and succegsion traced to a 
common ancestor, ever was divided into specific shares, 

It is therefore by no means cleat that any distributive share becomes 
" deliverable ” before there has been some division into specific shares, 
or, if the property has been kept joint as between the heirs, at least 

. some demand made for a specific share. The joint heirs if they choose 
_ may allow the property to be kept joint. But if Article 123 applies to 
- such a suit as the present and a distributive share becomes “ deliver- 
able ’’ as soon as the inheritance vests, whether the inheritance be 
kept undivided or not, then twelve years’ joint possession and enjoy- 
ment of undivided ancestral property would bar 2 suit of any joint 
heirs in joint possession for ‘a distributive share in the joint inherit- 
vance. ‘ 

. Then the question also arises whether such a suit as the present one 
‘can be correctly. described as a suit for a distributive share of ¢he pro- 
perty of an intestate. The term “intestate” is scarcely appropriate 
‘when applied to a Burman Buddhist who has no testamentary power and 
cannot, dispose of his property by will,—see Mfa Bwin v. Ma Yin, 


Civil Second 
Appeal No. 145 of 
1894. 


1895. 
April 
22nd. 





Burma Selected Judgments, 95, and Maung Mi v. Stt Kin Nga, Burma 


Selected Judgments, .429. ‘ j . 
One of the main lines of reasoning adopted in the above decision is 
. that as the right of disposition of property after death is neither recog- 
anised. by Buddhist law nor accorded to Burman Buddhists by the Legis- 
lature, the right of dispossession determines in the case of Burman 
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Civil Second Buddhists when the ownership determines, that is, on the death of the 
Mppea ‘No. 145 of “owner. 2 
“¥894. : 


oe The same line of reasoning would show that when a Burman Buddhist 
1895: dies a suit brought by the heirs to recover their specific shares in the 
‘April property left by him (and owned by him until his death) according to 


chi the law of inheritance and. succession as regulated by marriage and 
, descent, is a suit which may be correctly viewed as one to recover a 
share in property which has:become the: joint ancestral property of the 
heirs and successors after the death of that Burman Buddhist and which 
‘js only in some special and figurative sense the property of that deceased 
ancestor. This is in fact the view of the case put forward in the plaint 
“where the property is described as having once belonged to a common 
‘ancéstor and ‘subsequently illegally and wrongfully alienated by Shwe 
Bin after it had become in his hands the joint ancestral family: property 
of all the heirs . It is, however, unnecessary to discuss this point fur- 
“ther, because if Article 123 is applicable at all, ] would hold that the 
‘ shares which the plaintiffs, the present-appellants, sue for in this suit 
“didnot become ‘deliverable’ as contemplated in that article before 
Shwe Bin took out letters-of-administration to. the estate: ot his , 
“deceased father U Hmein after U Hmen’s widow Ma Min Hla dicd. 
As that was less than twelve years before this. suit was brought, this 
“suit: as against defendant the widow of Shwe Bin, and the other 
‘defendants, as co-heirs and.:alienees of the plaint property, is not 
barred. | 


_ The plaintiff, it may. here be remarked, could not claim a share of 

‘the inheritance from’ Ma Min Wla (AW? Saung v.. Mi Kun, Burma 

“Selected Judgments, page 115) and Shwe Bin who took out letters-of- 
administration to U Hmein became liable to be sued by plaintiffs ‘as 
soon as.a demand, if any, for their shares was made and refused, or as 
‘soon as any illegal alienation of joint family property was made by him ; 
or, if the profits of the joint property exceeded the joint debts remain- 
‘ing to be-paid, as soon as. the plaintiffs became to their knowledge 
excluded from their share in any such joint profits. 


Neither isthe suit barred under Article 144 of the said schedule, for 
‘the possession of Maung Shwe Bin whether as one: of the joint heirs 
‘or owners of the joint ancestral property or as administrator of the 

estate of the common: ancestor of.the plaintiffs and Maung Shwe Bin 
was not necessarily adverse to the plaintiffs and the possession, whether 
“adverse or otherwise, of those of the defendants who set up aliena- 
‘tions made to’them by Shwe Bin has not extended to twelve years 
before this was instituted... As against such alienees the suit is not 
barred whether it come under Article 142, which it would if plaintiffs 
were in possession through a joint owner or through the legal repre- 
“ sentative of U Hmein at the date of. alienation, or under Article 144, 
“which it would if they were not in such possession. It follows that 
the decision that this suit is barred. by the law of limitation on the 
grounds given by the Lower Appellate Court cannot be upheld and the 
‘decree of the Lower Appellate:Court must ‘be reversed and the case 
“ remanded for decision on the merits, 
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It remains, however, to be pointed out that the plaintiffs are suing Civil Second 


for an interest in immoveable. property specifically provided for in 4épeal No..144 of 
clause 127 of Schedule Il of the Limitation Act. For they are suing 1894: 


as persons excluded from joint family. property to enforce a right to 1895, 
“share therein. The period of limitation. proviced for such a suit is April 
twelve years from the date when the exclusion became known to the 22Nls 


_ plaintiff or plaintiffs concerned, and this period of twelve years may be 
extended for three years from the date any of the plaintiffs ceased to 
be a snioor if the cause of action accrued during minority in respect of 
that particular plaintiff's share, section 7 of the Limitation Act (XV of 
1877}. If the income derivable from the joint family property for any 
term of years was not sufficient to leave a surpius after paying debts 

~ for which all the joint cwners were liable, then mere failure to demand 
or receive a share of profits which ¢x hy pothes did not exist would 
not be any exclusicn for that term of years. Soalso any failure cf 
Shwe Bin to pay the plaintiffs their share of profits (if any) because the 
right to acminister the property was under litigation wculd not be ex- 
clusion until that litigation ended, unless such administration was 

_ sought, by Shwe Bin and granted to him on the ground that he was 
entitled to exclude the plaintiffs from inheritance to U Hmein. - 

It does not appear from the evidence on the record whether Maung 
Shwe Bin furnished the inventory and account which he wes bound to 
exhibit in Court under section 98 of Act V of 1881, or, whether the 
alienation by sale and mortgage set up by some of the defendants were 
made with consent of the Court by which letters-of-administration were 
granted {section go, 2b7@). 

- But it will ke necessary for the Lower Court to consider and decide 
whether it is shown that the suit is barred in whole or in part in res- 
pect of all or any of the plaintifis by their having been excluded to 
their knowledge from the share claimed in the joint family property for 
twelve years, subjcct to the reservation given in section 7 This will 
te an issue to be decided by the Lower Appellate Court in addition to 
the remaining issu:s in the case. 

The decree of the Lower Appellate Court is reversed and the case is 
remanded to that Court for alresh decision and decree to be passed 
in accordance with the above remarks. Costs in this appeal on the 
respondents and costs to date in the Lower Appellate Court to follow 
the result there in this remand. , 


Before H. F. Aston, Esg. Criminal Revisic 
No. 271 of 
QUEEN-EMPRESS wv. GAUNG ZAUK KE, oy 
District Magistrate’s powers of revision—Examination of proceedings of inferio: 2. 
Court—Almproper discharge—Further inquiry-—Code of Criminal Procedure, ss — 


435 and 436 (0). 

A District M agis' raté cen direct further inquiry into an offence when he is of 
ae that the accused person hzs been improperly discharged. 

WHEN on examining the record of any case under section 435 or 
otherwise the District Magistrate considers that the accused person, 
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Criminal Revision has-been improperly discharged by the inferior Court in a case not 
~ No. 271 of ' triable exclusively by- the. Court of Session, such District Magistrate 
pin -* has jurisdiction to direct the inferior Court: to inquire (further) into 
ah such offence as appears. from the evidence to have been committed,—_ 
ile see section: 436, clause (4) of the Criminal Procedure Code. The re- 

q cord should be'returned to the District Magistrate, who will deal with 


the case accordingly. 





Criminal Revision Before H, F. Aston, Esq 


No, 256 of 
1095. 8 QUEEN-EM PRESS « NGA TAUNG, 
ay: ; 
Sth. ; Stabbing in evasion of legal arrest—Right of private defence. , 


Nga‘ Taung, being detected in the act of theft and armed with a dagger, aban- 
doned the property after he had received a stab from the owner. The owner pur- 
sucd Nga ‘Taung and called on him to surrender, Nga Taung tried to evade arrest 
and was again stabbed, but not, more severcly than was necessary to effect the 

- arrest without the owner suflering grievous hurt of which he had cause for reason- 
able apprehension in the conduct of the accused Nga Taung. © The accused Nga 
Taung then stabbed the owner in the lung, not to protect himself from further 
injury is captured, but in order to evade legal arrest. 

. Held—that Nga Taung could not sct up any right of private defence. Sections 
_ 46 and 59 of the Criminal Procedure Code and sections 97—-102 of the Indian: 
Penal Code applied. j 5 ee 


THE material facts in this case are set forth in this Coart’s judg- 


ment in Criminal Appeal No..go of 1895. ; 

The accused Nga Taung, having made preparation for causing death 
or hurt in order to the effecting of his cscape after committing theft, 
did commit theft, “being at the time armed with a dagger, and - was 
surprised in the act of committing the theft and removing the stolen 
‘property, He abandoned the stolen property, but was pursucd and 
attacked by the owner Maung Tun Nycin. This Maung Tun Nyein, as 
the sequel and cvidence shows, did not use more force than was neccs- 

sary-to ¢ffect the capture ofan armed thief, who had in his view com- 
-. mitted a non-bailable.and cognizable offence, and who ncither threw 
down his dangerous.weapon nor offercd to surrender when Nga Tun 
Nycin called on him to surrender. The accused, when close pressed. 
and attacked with.a view to bcing overpowered, turned instead upon 
Maung Tun Nycin (who committed no offence in using all the force 
necessary to ¢ffect his arrest) and added to the offence of theft already 
* committed, the offence of voluntarily causing grievous hurt with a 
dangerous weapon by stabbing Maung Tun Nycin in his chest and lung 
with a dagger ~ ag ae as re 


The Seégsions Judge, .to. whom the case was sent by the District 
Magistrate for confirmation, remarks as follows :— j o 
“There is nothing in the’ Code that I can find which justifies the continuation of 
_. the right of private defence of property till the offender is captared, Complainant 
“had already done enough for-his purpose and as much ay thelaw allowed him under 
section 99 (4)... In continuing to run after the thief with a.da,in his hand and cuts 
ing him again he exceeded his right of private defence and allowed, I think, to the: 
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accused pood cause to defend his own person against an attack which might Criminal Revision 


reasonably result in his own death. No. 256 of 
“Had complainant killed the accused, I think he would have been guilty of 1895. 
murder or culpable homicide, for accused’s offence was not robbery at all as the May 
property had been dropped, and the case therefore does not come under the Sth. 
provisions of section 103. = 


“The question secms to me to resolve itself into the consideration whether accus- 
ed was justified in inflicting on complainant the very serious wound he did in self- 
defence.” 

It is inferred from these and other remarks in the Sessions Judge’s 
Cecigion that the sentence was reduced because it was held that ac- 
cused was exercising a right of self-defence when he stabbed Maung 
Tun Nyeinand his act was only criminal because he (the accused) had 
exceeded the right of self-defence. Now section 59 of the Criminal 
Procedure Code provides that “any private person may arrest any 
person who in his view commits a non-bailable and cognizable offence, 
or who has been proclaimed as an offender.” 


When such arrest is resisted or sought to be evaded, the powers of 
such a private person are the same as the powers of a police officer 
when making an arrest, for section 46 of the Criminal Procedure Code 
is as follows :— 
“In making an arrest the police officer or other person making the same shall 
actually touch or confine the body of the petsen to ke arrested, unless there ke a 
- sukmission to the custody by werd or action. If such person forcibly resist the 
* endeavour to arrest him, or attempts to evade arrest, such pclice officer or other 
person may use all means necessary to effect the arrest. 


“Nothing in this section gives a right to cause the death of a person who is not 
accused of an offence punishable with death or with transportation for life. 

Mr. Mayne in his commentary states ina note to the sections of the 
Indian Penal Code regarding the right of private defence— 

“Tt will be observed that the above ‘sections refer to the right of private defence 
only, not to another right which frequently ariges cn the commission of crime 
namely, the right to arrest. his is based upon a completely different ground, 
namcly, upon considerations of public policy.” 

And Sir James Stephen in his Digest of the English Criminal Law 
states— : 

“ The intentional infliction of death or bedily harm is not a crime when it is 


done by any person * * jn order to arrest a felon * * provided that the 
object for which death or harm is inflicted cannot be otherwise accomplished ” 


(page 135, Article 199). 
The right of private defence of the body is a right of defence 
against any offence affecting the human body (section 97, Indian 
Penal Code) and commences when a reasonable aporehension of 
danger to the body arises from an attempt or threat to commit the 
offence. 
‘It follows frem what has been already pointed out that the accused 
cannot set up any right of private defence unless a reasonable appre- 
hension of danger to himself had arisen. from an attempt or threat of 
Maung Tun Nyein to kill accused. Any injury short of death and 
necessary to effect the arrest of accused would have been no offence, 
and even then it follows from the provisions of the Indian Penal 
Code as to the right of private defence that, if the accused had by hie 
18 
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words or conduct given the complainant Maung Tun Nyein 1 reason- 


“able cause to apprehend that accused would inflict upon him grievous. i 


hurt if Maung Tun‘Nyein persisted in his effort to arrest accused (as. 


: he was legally empowered to do), then it is Maung Tun Nyein who.. 


is entitled to set up the right of self-defence from. unlawful injury |. 
in effecting’ an arrest, and “anything which Maung Tun Nyein may. 
have done to protect himself from death or grievous hurt in effecting | 
that legal arrest, even up to causing or threatening the death of” 
accused, weuld not have been any offence if done by Maung Tun. 
Nyein with the lawful limits of the right of self-defence as laid down . 


in Chapter IV of the Indian Penal Code, because Maung Tun Nyein 


was éntitled to effect the arrest and to protect his own body when, 


persisting, as he was legally entitled to do, in the effort to arrest the. . 


accused. 


Maung Tun Nyein was not bound to desist from es ‘the arrest 
“when: the accused by offering no submission and by retaining his 
dangerous’ weapon ‘gave to Maung Tun Nyein reasonable cause for: 
apprehension of grievous hurt or death if the pursuit was. continued: 


' and Maung Ten Nyein having a right to persist in his efforts. to. can-- . 


ture accused, the accused in turn cannot set up the plea of self-defence: i 


~ when he gave cause for such apprehension to his pursuer. 


It is easy to conceive. of a case in which a detected offender may ie 
in real danger of ° greater injury. than his conduct and the law may 
justify and who may: be bond jide exercising a right of self-defence: ; 
against such injury. 

Cases where thieves or other offenders are ill- anda without apparent: 
justification must therefore be treated with great discrimination. But. . 


‘ the present case is not such a one, The evidence shows that the 


accused turned upon his pursuer and stabbed him with a dagger not. 
to protect himself from illegal violence if once captured, but in order 
to evade a legal arrest. 


The grounds therefore upon which the sentence was reduced are 
unsustainable. 


Maung Tun Nyein was entitled to use all means necessary to effect 


the arrest of the accused after the stolen property was once abandon- °-- 


ed, and the accused had not a right of self-defence against violence- - 
used to effect that arrest when that violence is not held to have been: 
greater than was necessary to effect the capture without the complaint- 
ant Maung Tun Nyein being himself grievously os with a sts 
gerous weanon. ; 


The conduct of the accused in stabbing Maung Tun Nyein in the- 


‘ region of a vital organ was a serious aggravation ‘of the previous theft '” 
and: he had armed himeelf with a dangerous ‘weapon when: he--went to: 


commit theft; and by the latter conduct alone had rendered himself 
liable to a sentence of ten years’ rigorous imprisonment. » No proper _ 
cause to the contrary having been shown by’the accused,’ the sentence- 


-- is enhanced by restoring the sentence of seven years rigorous eS REpLtER 


ment passed by the District Magistrate. 
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Before HI. F. Aston, Esq. 
MAUNG PO KAN v, MAUNG AUNG DUN ann MA SHWE ON. 
‘Mr. Eddis—for Appellant. | Maung Ayaw—for Respondent. 


Attached praperty—Application to set aside—Suit under s. 283, Civil Procedure 
Code—Declaratory decree without consequential relief—Court Irees Act, Sche~ 
dule II, Art. 17, el. ttt. x 

Where a claimant to property attached in execution of a decree intervenes but 
‘fails to get the order of attachment set aside, and brings a suit as provided in 
section 283 of the Civil Procedure Code to establish the right which he claims 
such suit, if a bare declaration of title is sought without consequential relief, comes 
under Article 17, clause iii of Schedule II to the Court Fees Act (VIL of 1870), 
“being a suit to obtain a declaratory decree were no consequential relief is prayed, 
and the court-fee is Rs. 10. 

It is unnecessary to ask in such suit that the order of attachment be discharged. 
The court which issued the attachment is bound to recognize the adjudication as 
‘to title in the further suit as the declaratory decree being produced before it, and 
to govern itself accordingly. i 

Narayan v. Balkrishna, IV, 1. 1. R., Bom, §29, followed. 


Lddis (for appellant). The suit was brought upon an insuflicient. 


‘Stamp fee for Rs. 10 as though the suit were for a bare declaratory 
decree. But the plaintiffs have failed to ect an attachment set aside 
under section 280, Civil Procedure Code, now, in a regular suit under 
‘section 283, Civil Procedure Code, ask for a declaration of title and are 
virtually seeking consequential relicf, namely, the removal of that 
attachment. ‘The stamp should be according to the value of the relief 
‘sought, class (¢), paragraph 4, scction 6, Court Fees Act (VII of 1870), 
which must be the value of the property attached, which is stated 
‘by plaintiffs to be Rs. 700. We are ready to pay any proper addi- 
‘tional court-fee necessary for this appeal. The under-valuation be- 
ing one of the grounds on which the suit was dismissed by the 
‘original Court, if that ground holds good, then the Lower Appellate 
Court should have confirmed the decrce dismissing the suit. 

Secondly, I contend that there was a saleable interest of Po Hat 
and Ma Chein still vested in them in the plaint property at the time 
J vot the property attached under a mortgage decree. The plaintiffs 
it is true are decided to be carlier incumbrances under a prior mort- 
‘gage executed to them by the same mortgagors before the mortgage 
to appellant Po Kan, but the latter mortgage to appellane was a valid 
mortgage, though made after the mortgage to plaintiff and still sub- 
‘sisted even if the equity of redemption was sold subsequently to the 
plaintiffs as the aver. The later transaction (of sale) is not proved, 
The plaintiffs can only set up an unregistered endorsement on their 
‘mortgage deed to show that they brought the cquity of redemption 
for more than Rs, roo after the intermediate mortgage to Po Kan 
(appellant) and Ma So. That unregistered endorsement is not ad- 
‘missible in evidence to affect the property comprised thercin see 49, 
Kegistration Act, HI of 1887), and secondary evidence of the transac- 
tion is not admissible. 

Maung Kyaw (for respondents, original plaintiffs). The evidence 
‘on the record as to the earlier stages of the litigation is defective. 
The purchase set up by us of the equity of redemption was. not 
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registered. “We shail be satisfied to have the property sold subject to 


“Sudgment.—lf the plaintiffs had in their plaint asked as telief that 


the attachmnet complained of be set aside, then the suit, except as to. 


the cart and bullocks, and as to the houses which are not land (see 

“Dyachand v. Hemchand, WV, 1. L.R., Bom., 515),, would have been - 
a suit to set aside.an dbrechntent for gyhigh a ad valorem court-fee 

according to the amount for which the land or interests in land was . 
attached “is provided by clause viii of paragraph 4 of section 6, of the 

Court Fees Act (VII of 1870). 

It was, however, unnecessary for the plaintiffs to ask in their plaint 
for any such relief, No Court other than Court of appeal or a High 
Court acting under section 622, Civil Procedure Code, can discharge 
‘an order of ‘attachment issued by another Court where a claimant to 


“property attached in execution of a decree intervenes but fails to’ 
“get the order of attachment set aside and is compelled to bring a 





‘suit to establish his right. “The discharge of the order ‘of attachment — 
“cannot be properly - ‘asked for in such suit. The intervenor having 
established his title by declaratory decree or otherwise’ should then 


~ carry the decree to the Court by which the attachment was issued, 
‘and such court is bound to recognize the adjudication and to govern 


itself accordingly (see on this point Kolashert. v. Kolashert, TV; 
TLR, Mad., 1315 also see Narayan v. Balhrishna, IV, L & R, 
Bom, 520. ae, 
The plaintiffs sued fora Siestauetinn of title Pree were in my opinion 
entitled to do this without paying more than the usual Rs. 10 fee for’ 
a suit for a declaratory decree. There is a general prayer at the 
‘close of the plaint for such other relief as-to the “Court might deem fit. 


If any consequential reliéf not expressly sought in the “plaint ‘were 


deemed necessary by the Court, an oder acquiring any additional 
court-fee to be paid before granting any ‘such relief could be passed 
under section 12 of the Court Fees Act, but as already pointed out, 
any orcer in this suit for discharge of the attachment would be both 
improper and superfluous, 


As regards the remaining point argued in this appeal the conten- 
tion of Mr. Eddis for the appellant must be conceded (in respect of 
that portion of the attached property which is, immoveable property) .. 
that the plaintiffs, the present respondents, have not proved, and the 
Lower Appellate Court has given no sufficient reason for decidirig ae 
that the plaintiffs have proved, that they purchased the equity of . 
redemption »f the mortgazors Po Hat and Ma Chein before the — 
plaint immoveable property was attached. There was thus a saleable . 
interest limited to the equity of redemption still vested in Po Hat 
and Ma ‘Chein which the appellant Po Kan and Ma So could. attach 


and bring to sale under their decree, called a mortgage decree in the’ 


original Court’s judgment. To the extent of that. equitable interest 
the attachment holds good. But Aung Dunmand Ma Shwe On (the 


. plaintiffs and present respondents) being prior mortgagees in -posses- - 


sion under a prior incumbrance are entitled to maintain their possess _ 
sion and enjoyment of the pet property and are not liable” to be’ ~ 
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ousted by any.putchaser of the equity of redemption, unless and until 
they are redeemed and that prior incumbrance is discharged. 

In the above remarks I have confined attention to the immoveable 
property. The plaintiffs sued in this suit, and the attachment ap- 
pears in execution of the decree already referred to, in respect of 
moveable property also, uamely, three bullocks and a cart included in 

_ the prior registered mortgage, and included in the unregistered trans- 
fer to the plaintiffs towards satisfaction of the debt due to plaintiffs. 
In regard to this moveable property the ownership of the plaintiffs is 
proved and, so far as that immoveable property is concerned, the 
decree of the Lower Appellate Court declaring the ownership of the 
plaintiffs, the present respondents, is not disturbed. As to this 
moveable property the court which issued the attachment will govern 
itself. according to the declaration of title obtained by the plaintiffs. 

. As regards the immoveable property attached, the title of the plain- 
tiffs is declared to be that of prior mortgazees in possession under 
their registered mortgage of June 1891, with the right to maintain 
such possession until redeemed. The decree of the Lower Appellate 
Court is varied accordingly. Each party to pay his own costs. 


Before H. F. Aston, Esq. 
QUEEN-EMPRESS wv. NGA NYEIN. 
Sentence of imprisonment tn default of payment of fine~Lower Burma Village 
Act, s. 13—/ndtan Penal Code, s. 65—Generat Clauses Act s. 5. 


The imprisonmeat awardable under section 13 of the Lower Burma Village Act 
cannot exceed one-fourth of t5 days, which is the maximum fixed for the offence, 
section 65 and not section 67 of the Indian Penal Code being applicable where 
imprisonment is awardable as well as fine. Section 5 of the General Clauses Act 


(I of 1868) cited. ; 

A SENTENCE of more than one-fourth of 15 days’ imprisonment in 
default of payment of a fine imposed under section 13 of the Lower 
Burma Village Act (III of 1889) is illegal [see section 5, General 
Clauses Act (I of 1858} which mikes section 63 to 70 of the Indian 
Penal Code applicable]. It is observed with reference to s2ction 8 of 
the General Clauses Act as to recovery of fines, that section 17 of the 
Lower Burma Village Act ([Il of 1889) provides that a fine imposed 
under this Act may be recovered as if it were an arrear of land 
revenue. The word “may” here need not be read as equivalent to 
‘shall,” and this section so viewed does not expressly provide that 
section 63 to 70 of the Indian Penal Code shall not apply to fines 
imposed under the Lower Burma Village Act. 


[SPECIAL COURT] : 
Before W. F. Agnew, Esg. and H. F. Aston, Esq. 


COWRINGEE VEERASAWMY v. A..M. S. CHELLAPPA CHE&TTY. 
Mr. Eddis—for Appellant. { Mr. Lowis—for Respondent. 


Insolvent adjudged to be imprisoned by order under s. 50, Indian Insolvency 
_ Act—Offence—Criminal Procedure—Notice to accused—Omission oy irregue 
larity in proceeding. 
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It is not necessary for a Court of Relief for Insolvent Debtors, when exercising 
its power under section 50, Indian Insolvency Act, of ordering the imprisonment 
of 2 person adjudicated an insolvert to formerly call upon such person to meet-and 
disprove the facts on which its order is based. : 

The judgment of the Court was delivered by— 


Aston, J.—This is an appeal against an order of the Court of 
Relief for Insolvent Debtors, dated 18th December last, under: section 


_50 of the Indian Insolvency Act (XI and XI, Vic., Cap. 21) adjudging 


under the power thereby conferred, that the appellant, an adjudicated 
insolvent, be imprisoned for a period of cighicen months. The. 
grounds upon which this order was made are summed up in the con- 
cluding words of the order as follows :-— 

1 think the case has been clearly brought within section 50 of the Insolvent Act 
in that he has purposely withheld the production of his books of account anterior 
to those produced and his pro-n‘te book, that he has withheld entries from his 
account books, and that he has fraudulently made away with and concealed part 
of his property.” : Ou ; 

The memorandum of appeal, which has been framed as if this were 
an appeal in a criminal case from a conviction for an offence, states 
that the Lower Court has found “the accused” guilty of acts, some 
of which are and some of which are not offences, under section 50 of 
the Insolvent Act. It sets oul that: the evidence on the record does 
not prove that the appellant committed any offence under section 50 
of the said Act, and that he had not sufficient opportunity of meeting 
and disproving the. facts on which the said order was based. The 
appellant's counsel has contended that the law was not administered 
ws the criminal law is administered (in other words that the appellant 
Was pot tried according to the procedure of a crituinal Court), and _ 
that he ought to be given opportunity to mect any accusation of any 
specific offence under section 50 of the Insolvency Act, the cases of 
Rash Behary Roy v. Bhugwan Chuner Roy, XVII, 1. La. RB Caly 
209, and Feo Shwe Choon vy. Tae Chartered Bank, X(X,1.L. Ry 
Cal., Gos, being cited in support of this contention. 


There are expressions used in these two cases which taken together 
may be made the foundation of .a proposition that an insolvent ad- 
judged to be imprisoned by an order under section 50 of the Insolvency 
Act for any of the acts specified in that section becomes zpso facto, 
convicted, in a criminal case, of an offence. 

It is not casy to reconcile any such proposition however with the 
decision of the Calcutta High Court in “impress v. Medar (I, 1. L. Ry’ 
Cal., 384) which adopts the ruling of the Madras Tigh Court, report- 
ed in IV, Mad. TW. C. R., App. 44, that the imprisonment ordered 
on failure to give security “is provided as a protection to society 
“against the perpetration of crime by the individual, and not as a 


““ punishment for a crime committed,’ even when such imprisonment 
I ’ 


is adjudged by a regular criminal Court in a criminal proceeding under 
the Criminal Procedure Code regulated by the express provisions of 
that Code (Chapter 8, Act X of 1882). It would be quite in accord- 


“ance with this view to hold that when a specially constituted court is 
_armed with a jurisdiction which reaches to the protection of creditors 
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and the community generally (and not only to the protection of insol- 
vent debtors), adjudges imprisonment under section 50 of the Act, it 
does this for the protection of creditors or others, and not necessarily 
_ to punish the insolvent, ; 4 

Under section 13 of the Indian Insolvency Act the Court may, if 
under circumstances it shall appear proper, refuse to grant an ad 
interim order protecting the insolvent from being detained in prison 
‘for a debt, and under section 47 it shall be lawful for the Court to 
commit the insolvent to custody for any debt on demand. But it 
has not been argued that any such detention in prison, or committal 
to custody, would be tantamount to punishment for an offence and in- 
flicted in a criminal case or in the exercise of a quasi-criminal juris- 
dicition any more than a committal to jail by order of a Civil Court, 
under the Civil Procedure Code of a judgment-debtor under section 
337, or of a defendant for failure to give security under section 481, 
or of a recalcitrant party for disobedience of an injunction under 
section 493 of thej said Code. Nor has it been argued that an in- 
solvent who has been adjudged to be imprisoned under section 50 of 
the Insolvency Act thereby obtains immunity from being prosecuted 
in a criminal Court for any criminal offence which any of the acts 
‘specified in that section may constitute under the criminal law. See 
per contra, section 70 of the same Act. 

The appellant is described in the grounds.of appeals as “ the accus- 
ed,” and the contention is that it should have been in some way more 
clearly intimated to him that he was accused of one or other of the 
“ offences’ described in section 50 of the Insolvency Act and been 
given fuller opportunity as an accused person to rebut the charge be- 
fore the Lower Court decided upon evidence (consisting mainly of his’ 
own acts or omissions and his own admissions) that the circumstances 
were such as to warrant a committal to prison. But if once it be 
conceded that when an opposing creditor sets up as a ground of op- 
position any of the malpractices described in section 50, the insolvent 
becomes an accused in a criminal case, and section 50 should be 
administered as the criminal law is administered, it would seem also 
to follow that the accused ought not to be cross-examined when he is 
up for examination ; also that no oath should be administered to the 
accused : section 342, Code of Criminal Procedure (Act X of 1882); 
also that the accused would not render himself liable to punishment 
by giving false answers to the Court (section 342 7é¢d). But the In- 
solvency Act provides otherwise and such an interpretation conflicts 
with one of the penal clauses (section 69) of the Insolvency Act and 
seems otherwise calculated to defeat the objects of the Act. 

Again, whilst a finding in the alternative, or a finding that several 
“offences ” had been committed in the course of the same transaction 
or within a definite period would not be opposed to the criminal law 
(section 72, Indian Penal Code, and section 234, 235, Criminal 
Procedure Code), an omission to frame a charge, or an omission or 
irregularity in a judgment or other proceeding would not be a valid 
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These are some of the points which seem to require consideration 
if it is necessary to decide in this appeal whether the insolvent has 
been punished in a criminal case for an offence, 

It does not appear to be necessary to record any opinion upon this 
point. For if the case already cited, Rash Behary Roy v. Bhugwan: 
Chunder (XVI, LL. R.; Cal., 209) be examined, it will appear that 
the order adjudging imprisonment under section 50 of the Insolvency 
Act was set aside, because upon the evidence recorded the appellate 
Court held that none of the acts which are described in that section. 
were proved, and not because of any irregularity.in the procedure of 
the Insolvency Court. ° : 

The real questions for determination in this appeal are: whether 
the insolvent was afforded due opportunity to adduce all the evidence 
he offered, and to render his explanations as to the matters in re- 
spect of which he was held to have made himself liable to be adjudged 
to be imprisoned, .and secondly, whether upon the fact established 
cand upon the evidence as it stands the Lower Court had reason to be 
convinced that the insolvent had made himself so liable. 

| The appellant is a trader who was liable to imprisonment at the 
suit of one or other of his creditors. He was seeking immunity from. 
the operation of the ordinary civil law. To attain this object he had 


‘ resorted of his.own will to a Court specially constituted to grant relief 
‘ to insolvent debtors, but. also specially empowered to protect creditors 


and the public generally from dishonest dealing. .To pass through a. 
Court so constituted is in itself an ordeal. .A person who becomes 
adjudicated an ‘insolvent. has ample notice in the provisions of the 
Insolvency, Act of the conditions under which he can regain his liberty: 
by an order of personal discharge with protection, It is in his own 
hands to make out the best case for himself whens he is passing 
through this ordeal. If then a Court for the relief of insolvent debtors 
decides, upon the admissions of an insolvent so circumstance (ad- 


‘ missions which he has had further opportunity to explain away when 


re-examined) and upon the acts and omissions of the insolvent 


“occurring in view of the Court, that the circumstances as the insovent 


has himself made them appear are such as to-‘convince the Court that 
the insolvent has acted in one or more respects in the manner de- 


‘seribed in section 50, and procceds to adjudge the insolvent to im- 


prisonment, it would be difficult to hold that the insolvent has been 
taken. by surprise even if not one of the grounds for adjudging im- 
prisonment under section 50 of the Act had been set out in the notice 
of grounds of opposition filed by any opposing creditor. . 

The Insolvency Court, as already remarked, is a Court specially: 
-constituted and emprowered to grant relief from the operation..of the... 
ordinary law under which debtors are already liable to be imprisoned. 
But such relief is obtainable upon conditions set forth in the Insol- 
vency Act. and easily ascertainable therefrom, if not already known 


_to insolvents, by whom, or in respect of whom, the. special jurisdic- 


tion of such a Court is invoked. One of the provisions of the Act is 
that in certain circumstances described in section 50 the Insolvency 
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Court-may adjudge the insolvent to imprisonment instead of being 
granted the protection from arrest under the ordinary law which he 
seeks fo obtain. If an insolvent by his own conduct and evidence 
before-a Court so constituted and so empowered ‘becomes his own 
self-accuser in respect of the circumstances which render him liable 
to be so adjudged to imprisonment by the Insolvency Court instead of 
' being granted protection from arrest under process -of the ordinary 
Courts, it is-not easy to follow the argument. that such insolvent 
ought not to be treated as self-condemned: or even as accused in res- 
pect of such circumstances, or that the power to adjudge to imprison- 
ment under section 50 ought not to be exercised until some accusation 
has been made in some form or other by some accuser. 

But as a matter of fact the record shows.that the notice of opposi- 
tion did allege that the insolvent had fraudulently made away with and 
concealed part of his property and had purposely withheld the produc- 
tion of his books of account-with intent to conceal the state of his 
affairs.and to defeat his creditors. Such misconduct was also clearly 
imputed to the insolvent in the line of cross-examination. 

The evidence: on the record establishes.such misconduct .and we 
think sufficiently shows that it was resorted to to defeat the objects of 
the Act and to defraud creditors, with such intent and in such manner 
as made the insolvent liable to Le adjudged to imprisonment under 
that section as therein provided. 

And inasmuch as the record does not disclose, and there is nothing 
to show, that the appellant was prevented from adducing all the evi- 
dence ahd explanations which he had to offer, no ground has been. 
made out for this Court's interference for the abovementioned reasons 
under section 73 of the Indian Insolvency Act. 

The only matter that remains for decision is the term of imprison- 
ment, On further consideration we think that it may be reduced and 
we reduce it to nine months’ imprisonment. 


Before H, F.'Aston,. Esq. 
NGA SHWE KIN ann two orngrs v, QUEEN-EMPRESS, 
Mr, Burton—for Appellants. 
Confession—Admission of — ; 


A confession duly recorded by a Magistrate under the safegurrds enjoyed by 
the Legislature should not be left out of consideration altogether merely because 
au unsupported allegation of misconduct on the part of the police is put forward. 
Bnt Magistrates are bound to exercise all necessary caution and vigilance before 
admitting as voluntary any confession tendered in evidence ; and, in coming to 3 
decision on this point, a Court shonld be uninfluenced by conjecture or precon+ 
ceived prejudice, but should govern itself by the law and principles of procedure 
and ad judication in a Court of Justice. ‘ : 

THERE is no reason to hold that the appellants were wrongly con- 
victed upon the evidence in this casc, which establishes their guilt 
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‘Criminal oe The Additional Sessions Judge (Mr. Buckle) has, made the following. 
‘No. 188 of. remark in his judgment :— ~ 


18 ? 
: Be . 8A confession without the production of some of the stolen property is of no: 
“Grd. yalue-after the accused has been for even a single night in the hands of the polices 
Sus 2) and for this reason. I put aside the confession of the accused 2, 3, and 6.” ‘ 


Such a remark ‘would have been better omitted. There is ‘no’ ‘Tawy. 

and the intention ‘of the Legislature is nowhere expressed, that a_judi,.. 

‘cial confession is of no probative value, or is inadmissible in evidence 

‘if the accused who makes. it happens to have been arrested and in. 
custody ‘more than any particular period before he confesses, 


The conditions under which a confession made by an accuséd ® per™ 
‘ son are admissible in evidence against him are laid down by the’ 
Legislature i in the Evidence ‘Act and in the Criminal Procedure Code. 


--A Judge who has to decide whether a confession. is admissible in 
evidence, or should be rejected, should use his best endeavours ‘to 
ascertain whether those conditions are fulfilled and, in arriving at his. 

' decision, should be guided by the evidence adduced and such further ~ 
evidence as he may ‘call for under the powers conferred by the law- 
He should not be influenced by pure conjecture or personal bias. : 
Neither should: he take advantage of his position to record a sweeping | 
condemnation ‘without evidence, : in a mere irrelevant observation of a 

whole ‘body of public servants, ‘whose duties bring them into contact 
with that. particular class of. the community which is more likely to» 
malign them if they perform their duties efficiently and properly than 
if they are negligent, dishonest, or remiss. The attitude adopted in. 

' the remark above, quoted with disapproval, is moreover a dangerous 

“one. It would, if tolerated, encourage innocent persons to make untrue ‘~ 
admissions of guilt, and it would encourage the guilty to snbmit to. _ 
ill-usage by the police, where such may unfortunately be resorted to, . 

- instead of taking the earliest opportunity to complain of any such 
illegal conduct to the Court in which they appear to have a confession. 
judicially recorded. 


It is not likely that accused persons will have any due sense of the- 
risk they ‘incur of conviction by making a judicial confession before a 
Magistrate, if a subsquent interested, irresponsible, and unsupported 
allegation of misconduct on the part "of the police be taken as suffi-: 
cient to remove from consideration altogether a confession duly» 
recorded by a Magistrate, under the safeguards’ enjoyed’ by the: 
Legislature. 


Nothing in the-above remarks is to be. taken as releasing any sub- 
ordinate Court fromthe obligation of exercising all necessary caution. 
and vigilance before admitting as voluntary any confession tendered: 

“in evidence. But in coming to a decision on this point a Court should” 
-govern itself by the law and principles which regulate the procedure 

and adjudication in a Court of Justice, and should not be influenced by 
conjecture or preconceived prejudice in recording what shculd be a. 
‘decision based upon reasoned conclusions from the evidence adduced. 


The convictions and sentences are confirmed and. this appeal is. 
dismissed. 


. 
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Before H. F. Aston, Esq. ' Crminal Revision 
No. 640 of 
QUEEN-EMPRESS wv. NGA CHO. 1895. 
Disobedience of ywathugyi’s order—Power of Deputy Commissioner to revise ese 


ywathugyt's order—Lower Burma Villages Act, ss. 9 and 20 clause (2). 


A vilage headman, purporting to act under an administrative order of the De" 
“puty Commissioner, directed the accused, who was living about 200 fect outside a 
fenced village, to move his residence within such fenced village, and, on the accused 
‘refusing to move in, took proceedings against him beforea Magistrate, who con- 
-victed him under section 9 of the Lower Burma Village Act. The District Ma- 
gistrate (who is also the Deputy Commissioner ) referred the case to the Judicial 
~Commissioner under saction 438, Criminal Procedure Code, on the ground that the 
order of the village headman issued to the accused wert beyond the scope of the 
-administrative order above mentioned, and that sanction not having bcen obtained 
‘from the Deputy Commissioner, as required by such, administrative order, the 
prosecution of the accused was‘unauthorized. 


-Held—that as section 20 (2) of the Lower Burma Villages Act confers on the 

Deputy Commissioner the power to revise the order given by the village headman, 

“the reference to the High Court before the order of the village headman to the ac- 
-cused is recalled by him or cancelled by a superior authority is premature. 

THE Deputy Commissioner and District Magistrate, Basscin,~~ 
“report that “in this case ywathugyt Maung Chin applied to the Myo6ék 
“of Chaung6n to punish Maung Cho under section 9 (2) of the Lower’. 

“ Burma Villages Act in that he was living by himself and would not’ 
*“ move into a neighbouring village so as to live within a fenced vil- 
“age of not less than 10 houses. Jt is our policy now not to have ~ 
“isolated houses about the country, but to have the people living in*” 
“fenced villages of a reasonable size; and in accordance with the. . 
“policy I have passed an administrative order that no hamlet will be: . 
“allowed of less than 10 houses in the district. I also ordered that, 
“where the person refused to move, the matter was to be reported 
“to me, and that no prosecution was to take place without my order. 
“TY gave no permission for any prosecution in this case. The evi- 
“dence discloses that Maung Cho is living two or three telegraph 
“posts outside another village and that the fence of that village docs 

“ not go round his housc. The Myoék in his judgment writes: ‘ The 

“ €accused’s house and Maung Yan Min’s hamlet are 200 feet distant 
“according to the evidence, and so there is a reason for the accused 
“to remain where he is, yet asthe fence of the adjoining hamlet 
“does not. go round Maung Cho’s house for this reason he should be 
‘“t fined? so the Myodék fines him Rs. 3” 

The headman of a village is bound “to take such measures: and to 
“execute such works for the protection of the village and for keeping 
“open communications betwecn it and adjacent posts as the Deputy 
“Commissioner may direct” [section 6 (1), clause (f) of the Lower 
‘Burma Villages Act (1 of 1889)]. He is further bound generally to 
assist all officers of the Government in the execution of their public 
duties [section 6 (1), clause m, 2b7d}. 

In this case a village-headman has issued an order to one Maung 
“Cho to move his residence, which is about 200 feet from the adjacent 
hamlet, and to live within a fenced village of not less than 10 houses, 
-an order which appears to have been made in furtherance of the 
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the village headman to Maung Cho to move intoa fenced village ‘of 





Magistrate in’ this reference and communicated to the headman in 
“question in the orders quoted by the District Magistrate in the passage _ 


al’ eady quoted, 


‘The order of the village headman having been disobeyed by Maung. 


“Cho, a prosecution: was instituted before'a Magistrate, and. Maung. 
‘Cho hasbeen convicted under section g of the: Lawer - Bueme Villages 


Act and has been fined Rs. 3. 
That section is as follows :— 


t) Every person residing in a village shall, at he. requisit ion” 
“of the -headman or of a rural policeman, be bound .to.: 
assist him in the execution of his public duties. et 

{2) If any such person refuses or neglects to comply with ite 
requisition of the headman or rural policeman he shall, 
in ‘the:absence of reasonable excuse, the burden of: 
ptoving which shall lie upon him, be liable by order ‘of | 
‘the -headman, to fine not exceeding Rs. 5, or to confine-. 


‘ ment for a term not exceeding 24 hours in such place as <~" 


the Deputy Commissioner ‘may appoint in this behalf 
or to both, or, conviction by a Magistrate, to fine not 

‘exceeding Rs, 50, orto imprisonment for a term not. 

exceeding one month, or to both, sy 


The District Magistrate (who is also the Deputy Coisiniicidnae'y* 
has made this reference because he appears to hold that the order of* 


not less than 10 houses was in the circumstances noted an’ injudi- 


‘cious order going beyond the intention of the orders of the Deputy ' 
‘Commissioner quoted without particular reference to the law under - 


which they were made, or else superfluous, as Maung Cho's residence’ 
is not ‘so far removed from the adjacent village or hamlet as to’ come’ 
within the spirit of the aforesaid administrative orders made by the 
Deputy Commissioner. 

The District Magistrate also appears to look upon the prosecution 
as unauthorized because it was not sanctioned by him as Deputy’ 
Commissioner, but he has not expressly repsrted that he views the’ 
conviction as rendered illegal for want of such sanction of the Deputy 
Commissioner. The conclusion at which I have arrived is, that’ it’ 
would be premature for this Court to interfere in the \exercise: of its’’ 
powers of revision before the order of the village headman. to Maung 
Cho to move‘ his residence into a fenced hamlet or village i is re-called 
by the headman cancelled by superior authroity. 

The: propei procedure is for the District Magistrate to have: 


‘recourse to his powers as Deputy Commissioner to revise: the order’ * 
Y 


given by the village headman to Maung Cho, such powers’ being: 
conferred by section (22) of the Lower Burma Villages Act. : 
On report‘being made--that. the. said order. has been.-cancelled by: ed 


the Deputy: Commissioner, this Court will be in a position to deal with” 
‘ the-conviction or sentence under section 9, clause (2) of the said ‘Act.’ 


Meanwhile the record is-ordered to be returned to the. District 
Magistrate, . who-will make a further reference after he vee: | as Deputy: 


Commissioner followed: the ‘procedure above: indicated. 
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Before H. F. Aston, Esq. Criminal Revision: 
QUEEN-EMPRESS 7. NGA SHWE THE anv aworaer, Ney of 
Doubt—Reasonable doubt—Slight doubt—Benefit to accused. a 
A conviction should not be reversed merely because of some slight doubt of the — 


sguilt of the accused. 

. THE doubt of which it is usual to give an accused person the benefit 
‘is a reasonable doubt. The reason given by the Sessions Judge of 
‘ ‘Irrawaddy for'reversing the conviction of one of the accused is that 
“there may be some slight doubt of his guilt. This is not a proper. 
ground for’reversing a conviction. 





Before H. F. Aston, Esq. . Criminai 

-MAUNG PO SU o. MAUNG PAN AUNG, MAUNG KYAW HLA, awn | 4} 
MAUNG CHO. rt: 

Dispute as to immoveable property—Inqutry as to possession—Order under s, 145, “a 


Criminal Procedure Code. 


An order under section 145, Criminal Procedure Code, must be made not with 
*reference to the merits of the claims respectively put forward by the parties disput- | 
ing possession, but must be one declaring which of such parties was in actual = 
xpossession of the land in dispute and forbidding all disturbance of such possession 
until eviction in due course of law. ; 
THE facts in this case as to the possession existing at the stage 
“when the Subdivisional Magistrate interposed are easily discernible . 
‘from the evidence recorded and are not seriously disputed. P 
The applicant and others being tenants in possession were given” 
notice to quit and did not vacate the land in dispute. The opponents | 
‘towhom new leases were given, took advantage of their opportunity - 
and ‘ploughed a portion of the land. The applicant and the other old 
tenants in possession then forcibly prevented any further ploughing 
by the new tenants, and the threats of further disturbance then came 
-from the new tenants (present opponents) and not from the old ten- 
ants of whom the applicant is one. 
At this stage the Subdivisional Magistrate Maung Po Hla inter- 
:posed his public authority as a Magistrate empowered under section 
145 of the Code of Criminal Procedure to maintain the status gue so 
as to prevent any disturbance of the peace. 
Paragraphs 2 and 3 of that section are as follows :— 


“The Magistrate shall then, without reference to the merits of the claims: of 
‘any of such’parties to a right to possess the subject of dispute,*peruse the state- 
‘ments so put in, hear the parties, receive the evidence produced Ly them respec- 

“tively, consider the effect of such evidence, take such further evidence {if any) as he 
' thinks necessary, and, if possible, decide whether any and which of the parties is 
sthen in such possession of the said subject. ; Wi ake 
’ “Tf the Magisteate decides that one of the parties isthen in-such possession of 
the said subject, he shall issuean order declaring such party to be entitled to retain.. 
ypossession thereof until evicted therefrom in due cuurse of law, and forbidding all 
disturbance of such possession until such eviction.” a 
- The Subdivisional Magistrate ignoring the fact that the “new 
tenants” hadmerely made an attempt to obtain possession and to. 
‘oust the “old tenants,”’ by force, and.-had been- successfully resisted, 
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‘Criminal Revision has passed an order that the new tenants, the present opponents, do 
No. 579 of — yetain possession of the lands in dispute until evicted therefrom in 


dee due course of law. This order is one purporting to be made under 
“arst. section 145 of the Criminal Procedure Code. It does its one part of the 
— decision purport to decide that the new tenants were in possession at 


-the time of the present dispute. But this remark as to present pos- 
session is at variance with the Magistrate’s own view of the facts re- 
corded in the same decision, namely, that the old tenants prevented 
the new tenants from ploughing the land when they tried. to do so. 
The Magistrate’s decision that the new tenants were in possession at 
the time of the present dispute is arrived at (in the face of facts he 
himself held proved) by reference to the merits of the claims of the 
parties to possession, a mode of decision expressly forbidden by 
section 145 itself. 

It is clear from the terms in which the Magistrate’s decision is 
expressed that he was convinced that the attempt of the new tenants 
to get possession forcibly by ploughing the land which the old tenants 
had not vacated .was successfully resisted, and that the Magistrate 
nevertheless held that the new tenants are in possession because on 
his view of the merits. of the claim which is irrelevant he thought. the 
resistance made by the old tenants though successful was wrongful. 
The order which the Magistrate should have made upon the view of 
the facts of actual possession taken in his decision apart from any 
supposed merits of the claims put forward on either side is an order 

declaring the “old tenants,”’* of whom the applicant 

* Maung Po Maung Po Su is one, to be in actual possession of the 

Su, Maung Po lands in dispute and to retain possession thereof 

Lauk, Ma Bwin, - until evicted therefrom in due course of law, and for- 

and Ko Moh.. —_ bidding all disturbance of such possession until such 
eviction. 

The order of the Subdivisional Magistrate, dated the 1oth June 

1895, of which revision is sought is sct aside, being an order illegally 
made, and an order in the terms sct forth immediately above is sub- 
stituted. 
. Copy of this order will be sent to the Subdivisional Magistrate, who 
will substitute it’for the order made by him on the toth June last and 
will communicate it to the parties concerned, and will remain charged 
with the responsibility of taking such steps as may be lawful and 
necessary to enforce compliance. 


Ore Fei: 





‘Criminal Appeal Before H. F. Aston, Esq. 
a, a 
OO PET —.  MAKIM ALI, ANSAR ALI, PO-ZU 7. QUEEN-EMPRESS, ~~ 
August Mr. Lentatgne for Appellants. | Government Advocate for the Crown. 
jothe Murvder—Criminal liability of several persons for the act of one of their number, 
legos Abetment—Co-operation—Common object—ladan Penal Coda, ss. 34, 111, and 
149. 


When several persons are charged with murder on the ground that the murder 
was a probable consequence of an act abetted by them, or becauss the murder was 
committed by means of several acts and the accused intentionally co-pperated in 
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in the commission of the murder by doing any one of those acts, or because the 
murder was committed in furtherance or prosecution of the common object or in- 
tention of all the accused, the law applicable is that to be found, not in section 34 
of the Indian Penal Code, which covers the case of a single act done by several 
persons, but in sections 34,111, and (in certain contingencies) 149 of the Indian 
Penal Code. If criminal liability for the offence of murder does not attach to the 
companions of the actual murderer or to those who are alleged to have abetted the 
murder or to have intentionally co-operated in committing it under these sections, 
then the murder becomes an independent offence for which the actual murderer’s 
companions are not liable unless they are made liable by some special provision 
such as that enacted in section 396 of the Indian Penal Code (daccity with 


murder). 

THE déceased Nga Te died on the 18th April from the effects of a 
blow on the head received on the afternoon of the 17th April, which 
fractured his skull, which the medical evidence shows was abnormally 
thin. 

There is, as the judgment of the Lower Court points out, no 
evidence to show that any one of the three appellants struck that blow 
and the assessors would have acquitted the accused, but all the three 
appellants have been convicted of murder and sentenced to transport- 
ation for life because the Additional Sessions Judge, Tenasserim, took 
the view of the facts and the law applicable indicated in the following 
extracts from the judgment he recorded :— 


“ A quarrel arose between one of the ferryman and a Burman called Nga Thet 
who refused to pay toll. While they were fighting some cther Burmans took 


away the ferry boat.. The three ferrymen pursued them, and as.all ithe passengers. 


except Maung Te (deceased) ran away, they seized Maung Te, beat him and took 
him into their hut. He was taken out of the hut unconscious with his skull fractured 
and he died next morning from the effects of the fracture * = * Blood was 
found on the mat in the hut and on the jackets of the second and third accused. 
“‘It seems clear that all the three accused acted in a very cruel and savage 
manner. They got some provocation from somebody, apparently not from Maung 
Te, but if it had been from Maung Te, and they had struck him a blow or two 
when they caught him, and left him, then there might be some palliation of their 
’ guilt. But bringing him acress the river and into the hut seems to me to indicate 
clearly a deliberate and common intention to inflict severe carporal punishment on 
him, and I think the blow which caused his death must have been inflicted in 
furtherance of the common object of all three and all three are criminally liable for 
the consequence of that act. ‘Ihis seems to be the meaning of the ruling quoted 
in Mayne’s Penal Code under section 34.” é 

The law has not been correctly applied by the Additional Sessions 
Judge to his own view of the facts. Section 34 of the Indian Penal 
Code applies to an act done by several persons and not to an act done 
by one person. : 

The sections applicable to the Additional Sessions Judge’s view of 
the facts are sections 37, 107, 110, 111, and 114 of the indian Penal 
‘Code. Section 37 ‘enacts that “when an offence is committed vy 
means of several acts, whoever intentionally co-operates in the com- 
mission of that offence by doing any one of those acts either singly or 
jointly with any other person, commits that offence.” Section 110 of 

‘ the Indian Penal Code enacts that “ whoever abets the commission of 
an offence shall, if the person abetted does the act with a different 
intention or knowledge from that of the abettor, be punished with the 
punishment provided for the offence which would have been committed 
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“Criminal Appeal if the act had ‘been’ :done: with the intention or knowledge of the- 
Wo. $239 —_ abettor and with no other,” ~ ie 


1895. ‘. : i ‘ 
Auguit Section 11. enacts that.“ when an. act: is-abetted and a different 
goth. - act is done, the abettor is liable for the act done in: the same ‘manner 
——_ and to the same extent as ifthe had directly abetted it; provided the- 


act. done was a probable consequence of that abetment, and was 
committed under the influencé of the instigation, or with-the aid -or 
in pursuance of the conspiracy which. constituted the abetment.? 
1 have italicised the. Above words: because it may be usefully remem-- 
‘bered that if any. offence is committed. by a member of an unlawful 
assembly ‘(which is not alleged -in-this:case) then in order to fix 
criminal liability upon every member of such-an assembly it is suffi- 
_cient to: prove that the‘ offence was committed in prosecution of the* 
common object of that assembly or such as the members of that 
. assembly. knew to-be likely tobe committed in prosecution of ‘that 
object: a as - 
It will be seen therefore that when several persons are charged with 
‘ murder:on.the ground:that the murder was a probable consequence ‘of 
-anact abetted by them, or because the murder was committed bye 
means-of several acts, and the accused intentionally co-operated in the: 
commission of the murder by doing any one of those acts or because 
the: murder :was committed:in furtherance. or prosecution of the com- 
mon object or intention ofall the accused, the law applicable is that 
to be found, .nor in section 34 of the Indian Penal Code which covers.. 
the case ofa single. act:.done by -several .persons, but in sections 34,. 
111,;.and (in certain contingencies).149.o0f the Indian: Penal Code. If 
Criminal liability “for the :offence of murder does not: attach to ‘the 
companions of the actual murderer or to those who are alleged to have 
abetted the murderer to have intentionally co-operated in committing 
it under. these sections, then .the murder becomes an independent 
offence for which the actual. murderer's companions are not liable 
unless they are made by some special provision such as that enacted 
in section..section 395 of the. Indian Penal Code (dacoity with mur- 
der). 
\ In order to sustain against all the accused a conviction of murder in 
the present case, it was necessary to show that the offence was murder 
-and-that by: forcibly removing the deceased to the ferry hut in order 
that he. might there be beaten to death, or by any other acts, cach 
of the accused intentionally co-operated in the commission of that 
offence. Or clse if any.unknown. one of the accused being abcited by 
therest, did an act amounting to. murder with a different intention from 
that of his abetting companions, then ‘to sustain a conviction for 
murder under sections 111 and*114 of the Indian’ Penal Code against” 
the accused, it would be necessary to show that the act done amounting 
‘to murder was a probable consequence of the abetment and was com- 
mitted under the influence of the instigation or with the aid or in 
pursuance of the conspiracy which constituted the abetment. Other- 
wise the act constituting the offence of murder-would be an indepen- 
dent wrong for which. the person who did it would be liable, and if 
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that person is not discovered, his companions cannot be made criminally Criminal Appeat 


liable for the murder. «| Noo gaz of 
1895. 


_ Asit has not been contended for the Crown at.the hearing of this August 
appeal that the evidence establishes more than an offence of voluntarily ~~ goth, 
- causing grievous hurt against the appellants, ‘it is not necessary to — 


. discuss the above legal,point any further. The main question which 
remains is whether the convictions should be alterérd to voluntarily 
» causing grievous hurt, or whether as contended by Mr. Lentaigne for 
- the appellants, the evidence for the prosecution is s> wholly unreliable 
as to entitle the appellants to be acquitted. 

The many discrepancies in the evidence for the prosecution are 
referred to in general terms by the Additional Sessions Judge, who. 
discusses the testimony of thtee of the principal witnesses with the 
_ remark that they all seem to have drawn on their imagination for 
details.. He relies on the evidence of Myat Ya as truthful; but this 
- witness docs not take the case further than the deceased was taken 
by accused (1) and (2), and followed by accused (3) into the ferry- 
men’s hut, that. various persons went into the hut aud expostulated and 
. spoke to the respectability of deceased, and that this witness went 
for help; but when he returned the deceased had been rescued, but 
was then suffering froma blow on the head. It is true this witness 
says vagucly that before he left for help accused (2) had struck 
deceased a blow he cannot say where; but as to this and all the 
numerous allegations of other witnesses that numerous blows were 
given by all the accused, it is to be remarked that though the deceased 
was examined vey soon after by the Civil Surgeon, there is no 
corroboration of any.injury or mark even upon the deceased except 
the one blow on the head, whilst the Civil Surgeon describes five 
distinct marks of recent injuries from blows on the body of one of: the 
accused including a wound on his skull, and not a single witness for 
the prosecution gives any explanation how these injuries came to be 
inflicted. — a : cee 

It is manifest cnough that the truth as to the real circumstances 
under which the deceased was -hit. on the head is not to be found in 
the evidence for the prosecution. It is not necessary or fair Lo assume 
that there was any common object to-do any bodily injury to the 
deceased merely because the appellants after they had tucned certain 
men out of the ferry boat in a dispute about paying fares, had pursued 
others who had taken away the ferry boat and drought back to the 
hut and bound the only one cf the men in the run-a-way beat whom 
they could stop. They may have excecded their rig!ts in arresting 
deceased, but they had been deprived of their ferry fares by unlawful 
violence, and in the absence of evidence worthy of belicf, it cannot be 
taken as proved or shown to be even probable that their object was 
anything clse than to detain the deceased till complaint could be made 
or redress given. If the deceased had been hit on the head in the 
hut when only the three appellants where there besides the deceased, 
and had been thus inj e before he was rescucd, then there might be 
room for the inference that the appellants intended to beat him when 
they took him into the hut. But this is by no means established. 
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Witness Bhola’ (7) for the prosecution is one of those who says he: 
went ‘inside the hut and expostulated, and he says that he unbound_ 


“deceased, who had not’ been hit before this witness left the. hut. 
' "There is strong indication in-the evidence for the prosecution that the 
» -déceased was rescued by force after an attack had been made. on the- 


hut, and this corroborates the evidence for the defence that there was 
a fight, the appellants being kallahs and the deceased’s friends Burmans, 


‘in which blows were exchanged and missiles flying, and the ferrymen's: 
‘hut was wrecked. It is proved that the deceased was forcibly taken 
“into the hut, but not proved that.the appellants intended to injure him 


there. It is probable that the deceased received the injury to ‘his head | 
in a fight which ensued on various Burmans arriving’ in force and 


‘attacking’ the hut and:rescuing the deceased by resort'to force, but 
“the evidence forthe prosecution is so full of falsehood’as wellas gross- 


exaggeration that it is impossible to take it as established that the 
injury which deceased received. was caused by any-one of the appellants: 


“or that if was inflicted under such circumstances as. to. render all.or 


. Cévil Second © 

Appeal No. 84 of 

cn 2 1895. : 
‘September 
6th, 


—ee1 


any of the appellants criminally liable for the unfortunate’ result of that 
injury. iPanng CEA eee 
' The convictions and-sentences are reversed and the appellants are- 


acquitted and ordered to be discharged. 
Before H. F. Aston, Esq. 


~ Ma Zauyast AND FOUR OTHERS (PLAINTIFFS) APPELLANTS, v, Cassim ALE 
(DEFENDANT), RESPONDENT (1). ROW oe 
“Mr. Sen—for Appellants. |. Mr. Agabeg—for Respondents, ° 


“Written contract—contemporaneous oral . contract—Admissibility of. proof of 


existence of—Indian Evidence Act, s. 92, proviso (1). 


“An instrument purporting to be a contract in writing, which is executed on the: 


avowed understanding of both parties that it isnot to be treated as the real contract 

between them, is not an agreement enforceable by law, and therefore is nota: 
contract at/ali, and does not acquire greater legal force because it is an instrument 

in writing. There is ample authority for allcwing one party to prove by oral} 
evidence that there was another and different agreement of contract, an oral one, 

which the parties entered into as the one which was to bind them. 


THE decisions of both the Lower Courts purport to dispose of the 


‘suit on a preliminary point of law when the decisions are really upon 


a mixed’ question of fact and.of law, to decide which both the Lower . 
Courts have assumed, as proved according to section g1 of the Evidence 
Act (I of 1872), the terms of a contract reduced to the form of a. 
‘document, after that very document, being unstamped and unregistered,. 
had been rejected as inadmissible in evidence and could not be referred 
to or relied upon. a * 
“Section g2 of the Indian Evidence Act enacts that “when the 
terms of any such contract, grant, or disposition of property * * * 
have been proved according to the last section” (section 91) “no ~ 


“evidence of any oral agreement or statement shall be admitted as between 
the parties to any such instrument or their representatives in. interest, _ 


for the purpose of contradicting, varying, adding to, or subtracting. . 
from its terms.” > 





(31) See Maung Zin and 3 v. Shin Aung Tun and 1, a. 212; Maung Tha Zan v: 
Maung Pu, p. 291; and' Romesh Chandra Pal v. Nga Spung, 2 L. B. R. 1. 
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With regard to the disposition made by Bithahat himself before 
the died, there is no evidence in the unstamped and unregistered docu- 
ment A as to whether that transaction was a sale or a mortgage made 
‘an the form of a sale to secure a debt of Rs 400, because the document 


A was rejected as inadmissible in evidence. There is thus no such: 


proof of the terms of a written contract as is contemplated in section 
‘92 of the Evidence Act as a ground for excluding oral evidence. 


Civil Second ; 


: Appeal No, &4 of" 


1895... 
_ September 
6th. 


—— 


_ Again, the oral evidence which is excluded by the operation of. 


section 92 of the Evidence Act is oral evidence to contradict, and to, 
vary, or subtract from the terms of the written contract. 


So that if the case set up by one party is that the property was not 


-actually delivered to or acquired by the other party under one contract 
reduced.to writing, but that there were two contracts, one in writing 
iin the form of a sale and the other a contemporaneous oral contract 
of mortgage, and that it was the oral contract of mortgage which was 
x mutually agreed to at the time as the one actually governing the 
‘disposition of the property, because it was the one which. by mutual 
agreement between the parties was to bind them and the one under 
which the consideration passed, then the question arises whether the 
provisions of scction gt or 92 of the Evidence Act prevent that one 
party fiom setting up such a case and proving it if it can, even theugh 
‘the written instrument of contract be proved by admissible evidence. 
Before the Indian Evidence Act was passed there was.a variance in 
the decisions of the High Courts in India as to whether parol evidence 


was admissible to prove that a transaction was really a-mortgage when | 


the document was executed in the form of a sale. In the case of 
Banapav. Sundardas. 1. L. R., 1, Bom., 333, the Bombay High Court 
“held. that the effect of section 92 of the Indian Evidence Act (I of 1872), 
was toexclude such oral evidence, and held that the case was distinguish- 
‘able from that of Muttylall Seal v. Annundo, V, Moore's I. App. 72, in 
~which the Privy Council applied a different principle. 


In the case of Nga Shwe Yén vy, Nea Kaing, Burma Selected Judg- 
ments, 133, it was held broadly that where the document containing 
the transaction is inadmissible in evidence no other evidence of the 
‘terms of the contract can be reccived. That decision refers to the 
terms of the written contract and not to the terms of a different and 
‘oral contract. In Aailash Chundra Kulyv. A. K. A.M. P. Chetty, 
Burma Selected Judgments, §88, which was a decision of the Special 
Court, various English as well as Indian rulings are reviewed, and the 
doctrine that where the terms of a contract purport tu have been 
reduced to writing the defendant may show by parol evidence that 
‘the written instrument does not, represent the contract between the 
parties is not questioned. This and other cases to which I shall refer 
show that. (with certain reservations not material in the present suit) 
dn late years there has arisen a consensus of Judicial authority for 
.admitting oral evidence to prove that a transaction described as a sale 
in the written document executed by the parties was really a mortgage. 
It is only necessary to cite the most instructive cases on this point. 
In Basuk v. Govinda, I. L, R., 1V, Bom., 594, it was expressly ruled 
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that oral evidence is admissible to prove that an apparent salé ina 
document. reduced: to writing is a mortgage; and in that case it was: 
remarked that “the Courts will not allow arule or even astatute, which 
was passed, to suppress fraud, to be the most effectual encouragement 
to it;,and accordingly in’ England the Courts, for -the: purpase: of: 


_ preventing fraud, have in some cases set aside the common law-rules of 


evidence and the statute of frauds. The Courts in India -have the 
same jurisdiction in dealing similarly with obstacles interposed. by.the 
Evidence Act.” Ease pha a at 
The above decision of the Bombay High Court was followed by the: 
Calcutta High Court in Hemchunder Soor v. Kally. Churn. Das; 
I. L. R.,.UX, Cal., 528, dissenting from the ruling of the same Court in 
Daimoddee Paik v Kasim Taridar, i. L. R., V, Cal., 300, and: it:was: 
decided that-oral evidence. of circumstances and conduct could be 
a:lmitted to show that a document relied upon and expressed as a.deed 


‘of sale was intended to operate ouly as a mortgage. 


An Kashinath v. Hurrthur, 1. L.R., 1X, Cal., 898, it was pointed-ont. i* 
that the rule admitting oral evidence for the purpose of showing that 


what on the face of it is a conveyance is really a mortyage turns on 


the fraud which is jnvolve: in the conduct of the person who is ‘really 

a.mortgagee and who sets himself up as an absolute purchaser, but that - 
the rule of admitting evidence for the purpose of defeating this fraud 

would not, apply to an innocent purchaser without notice who bought | 
from a person who was in possession of the title-deeds and was the = 
ostensible owner of the property. aes ENE gangs ane 
.. In Fagtaaund y. Nerghan, s. L. R., VI, Cal, 433, the importance of 


a contract becoming binding is made clear, though that'-decision deals » 


with. the provision as to ‘admitting oral evidence as to a condition 
precedent to the attaching of any obligation under a written contract. 
__ In Rakhen v. Alagappudayan, 1. L. R., XVI, Mad., 80, the Madras 
High Court following the English case of Lincoln v. Wright (4 De. 
G. and J, 16) ruled that oral evidence is admissible that a transaction 
in a sale-deed was a mortgage and not a sale unless the plaintiff was 
an.innocent purchaser for value without notice of the mortgage. oy 
In Venkatratnam v. .eddiah, 1. L. &., XII, Mad. 444, collateral 
evidence to show that a sale-deed was really a usufructuary mortgage 
was he!d admissibie. aie eta eae 
_ If section 92 of the Evidence Act (I of 1872) be examined, it will be. 
seen that it doés not exclude documentary evidence tendered for the _ 
purpose of contra'licting, varying, adding to, or ‘subtracting from the . 
terms of a written contract proved in the case. If two written contracts 
were entered into by the same parties as to the same property, but 
opposed in terms, the question would be which of the two was intended. 
to be the binding one. ~The same-question would. arise when_one of 
the opposing contracts is written and the other a verbal one. 
. An attempt to acquire a title as owner under a written contract _ 
entered into. on a mutual understanding that it was not to..be _ 
enforced, because the consideration really passed under a contempo- 
raneous oral contract of a different nature would be an attempt at fraud 
and the first proviso to section 92 allows any fact to be proved (by 
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oral evidence or otherwise) which would invalidate a document or 
: which would entitle any person to any decree or order relating thereto 
such as fraud, Want of consideration is allowed to be proved by oral 
evidence, though such a plea be inconsistent with the contents of a 
written document. Proof of a contemporaneous oral contract under 
which the consideration really passed or was intended to pass would 
be evidence that the consideration did not pass under the written 
contract, and would be just as much entitled to be called evidence 
that the terms of the written instrument were never carried out or 
intended to be carried out as to be called evidence varying the terms 
of the written instrument of contract. 
Thus it may be said that an instrument purporting to be a contract 
.in writing, which is executed on the avowed understanding of both 
., parties that it is not to be treated as the real contract between them, 
Is not an agreement enforceoble by law and therefore is not a con- 
.tract at all and does not acquire greater legal force because it is an 
instrument in writing, and that there is ample authority for allowing 
one party to prove by oral evidence that there was another and dif- 
_ ferent agreement of contract, an oral one, which the parties entered 
_ into as tle one which was to bind them. That being so, it is scarcely 
necessary to. consider further whether such oral evidence is admis- 
sible, because the written instrument purporting to be a contract -may 
be ignored whatever its terms, or because the provisions of section 
g2 are sufficiently wide to allow such oral evidence to be admitted, 
as rule by the Calcutta and Madras High Courts, or because the 
powers of a Court of Equity in India are sufficiently extensive to pre- 
“vent the fraud which would ensue if such evidence were excluded, as 
held by the Bombay High Court. 


When an owner of property chooses to make two contracts, a 
sham one in writing and a real one verbally, and chooses to rely 
_on the verbal contract when he also executes a different contract in 
. writing, he prepares a danger for himself in case of dispute subse- 
quently arising or if the property gets into the hands of third per- 
sons. But the question between himself and his own transferee 
becomes one of evidence as to whether such a case is made out, and 
though oral evidence is admissible to show this, the main point to be 
remembered is that the Courts do well to require cogent and convinc- 
ing evidence to support such a case. 

The above remarks apply also to.document B, which is admissible 
and has beer admitted as evidence of a disposition of property made 
by three of the plaintiffs after the death of Bithahat. If that written 
contract and no other is the real contract under which the defendant 
acquired the part of the plaint property therein dealt with, then it is 

_ to be observed that the defendant would still have to show that thé 
alienation made by the first three plaintiffs was for the benefit of 
such of the other plaintiffs as were minors at the time of its execution 
and that a scale was necessary and a mortgage would not have safficed 

..for the purpose in view, and that the disposition was made by the 

first three plaintiffs in such manner and under such circumstances as 
to ibnd the interests of all the plaintiffs. ss 
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Ciuil Second If the money forming the consideration for document B was bor-. 
Appeal No. $4 of rowed for the benefit of some of the plaintiffs who were: then minors 
1895. and the disposition was in fact a sale and not a mortgage when a 


September~ — mortgage would have sufficed to relieve any minor having an interest 





hall in the property from the need then existing, then it would not be 
inequitable to treat the transaction as a mortgage and allow such of 
the plaintiffs as were minors when document B was executed to 
redeem the property comprised in document B. tint 
The decrees of both the Lower Courts are reversed and the case is 
remanded to the Court of First Instance for disposal on the remain- 
ing issues with reference to the above observations. Costs to date in 
all three Courts to be costs in the suit. 
| Civil Second Before fH. F. Aston, Esq. 
Appeal No, &1 of 
1805. MAUNG LU GALE (PLatNTIFF) APPELLANT. 
September Vs 
ore MAUNG KYAW YAN (Dzranpanr 1) Respondent, 


Mr. B. Cowusjimfor Appellant.. [ . Mr. Agabeg—for Respondent. 
Thupyt’s Revenue Register No. 1X) Counterfoiljfornt of—Entry in, of mutation of = 
maar aanene Donentent of ri taatedn§ tutdenas tots oe sli 

It would be illogical to hold that entries in the Government revenue records are 
made for purposes of revenue administration and are not documents of title (see 
the case of Maung Shwe Lon v. Maung Shwe An, Burma Selected Judgments, p. 
68) and at the same time'to rule that the counterfoil Form IX in which a muta- 
‘tion of names after an alleged sale is entered by the revenue officer constitutes in 
the hands of. the transferee in the revenue accounts a document of title the posses« 
sion of which by the transferee enables a third person purchasing from the trans. ° 
feree to say that the original and real owner had allowed the transferce to hold him — 
self out as the real owner with the legal consequences set forth in the ruling of the- 
Privy Council in Ramcoomar Koondau’s case, XT B.L.R,, 46 

THE evidence upon which the plaintiff, Maung Lu Gale (present 
appellant) relied to show that his ostensible vendor Maung Thin, de- 
fendant 2, had any title to the plaint lands is evidence that Maung 
Kyaw Yan, defendant 1 (respondent), and other persons alleged to 
have had a‘proprietary interest in one of the two plaint plots had 
consented to the plaint lands being changed in the revenue register 
(IX). to the name of defendant 2, and to their being described in that 
mutation as sold 40 defendant 2. 

As to the terms upon which mutation was permitted the evidence 
is only oral, there being no decd of sale or assignment, and the sale 
between defendant 1 and defendant 2 set up by the plaintiff being 
Awhether it was intended to be an absolute sale or a conditional one) 
a-verbal transation, 

There is no evidence to show that the mutation was accompanied 
‘or followed by any change of possession or enjoyment ;.and the. evi- 
dence on behalf of the first defendant (respondent) that no considera~ 
tion ‘passed from .defendant 2 to defendant 1 (respondent), and that 
neither defendant 2 nor his vendee, the plaintiff, ever obtained pos- 
session is not rebutted, 

There is no reason to disturb the decision of the Lower Appellate 
Court on the facts that first defendant, Maung Kyaw Yan, was duped 
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-by the second defendant Maung Thin into allowing a mutation of names 
in the revenue register as if a sale had been effected to defendant 2, 
whereas'no consideration had passed, or has yet passed for any such 
transfer im the revenue records, and that as regards the land itself 
there has heen no actual delivery or transfer as it has remained up 
to the date of the present suit in the possession and enjoyment of 
defendant 1 and hisrelations. The second defendant Maung Thin had 
thus no title which he could sell to plaintiff Maung Lu Gale when he 
pretended to sell the plaint lands to plaintiff under a stamped and 
registered deed. 


The question remains whether the conduct of the first defendant 
(respondent) has been such ag to enable the plaintiff to acquire a 
better title to.the plaint lands than his ostensible vendor Maung Thin 
(defendant 2) was able to give him. 


Unde? section 115 of the Indian Evidence Act {I of 1872)— 


"When one person has by‘ his declaration, act, er admission intentionally caused 
or permitted another person to believe a thing to be true and to act upon such 
belief, neither-he nor his representative shall be allowed, in any suit or proceeding 
between himself and such person or his representative, to deny the truth of that 


thing.” 

The plaintiff who brought a suit for ejectment instead of specific 
‘performance when he has never yet been put into possession of the 
plaint lands did not allege in his plaint that he had been intention- 
ally caused or permitted by defendant 1 to believe that he had actu- 
ally sold the plaint lands to defendant 2 for value received. No doubt 


the object in view when the first defendant allowed the mutation of 


names to the name of defendant 2 was to enable the defendant 2 to 
deal with the property as security for obtaining a loan, but it has not 
been shown that the first defendant by any act, omission, or declara- 
tion intentionally caused or permitted the plaintiff to believe that he, 
the first defendant, had received the consideration from the second 
defendant for any such transfer. 

Again, in the frequently cited case of Ramkoomar Koondoo, B, L. 
R., XI, 46, it was observed by the Privy Council— 

“I¢ is a principle of natural equity, which must be universally applicable, that 
where cne man allows another to hold himself out as the owner of an estate and a 
third person purchases it, fer value, from the apparent owner, in the belief that he 
is the real owner, the man who so allows the other to hold himself out shall not be 
permitted to recover upon, his secret title unless he can oveithrow that of the 
purchaser by showing either that he had direct nctice cr something which amcunts 
to constructive notice of the real title; or that there existed circumstances which 
ought to have put him upon an inquiry that if prosecuted world have led toa 
discovery of it.” 

The application of that general principle would need extreme cau- 
tion in the case of an ignorant occupancy holder duped into allowing 
a person who pretends to be negotiating a loan for him to represent 
himself to the Revenue authorities as a purchaser of the holding, 
whilst such occupancy holder remains in possession and enjoyment. 
It would'be illogical to hold that entries in the Government revenue 
records are made for purposes of revenue administration and are not 
documents of title {see the case of Mauug Shwe Lon v. Maung Shwe An, 
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Civil Second ‘ Printed Judgments, 68), and at the same time to rule that the counter- 
Appeal No, 81 of foil Form 1X in which a.mutation of names after an alleged sale is 
. 1895.- entered by the Revenue Officer constitutes in the hands of the transferee 
Pe eee in the revenue accounts a document of tile the poxsession of which by 
a the transferee enables a third person purchasing from the transferee 
eas “to say that the original and real owner had allowed the transferee to 
hold himself out as the real owner with the legal consequences set 

forth in the ruling of the Privy Council above quoted. 


Moreover, in the present case it is not the original and real’ owner 
who is sseking to recover, but the purchaser from ‘the real owner’s 
ostensible transferee. ‘This purchaser has never been in. possession, 
and the principle daid down in Ramecoomar's case .B. L. R. (XI, 46) 
-does not necessarily govern the present case where the real. owner -has 
all along remained in possession and enjoyment... The present suit, in 
which. there is evidence that-several persons have been cQped into 
transferring their holdings in the revenue accounts to the name of a 
pretended loan negotiator, who has then sold the helding.as if he were 
_the owner and pocketed the moncy, is instructive. Jt shows suffici- 
ently -clearly how intricate. litigation as well as loss to public revenue. 
may be expected if mutations of names are made by Subordinate 
Revenue Officers in the revenue accounts on mere verbal represcnta- 
_tions without the production of any document stamped.and registered 
-Wwhen registration. is compulsory, or at least stamped when registration 

_is optional. | ; 


_. Now in the present case it has not been shown that the_ plaintiff 
-was not aware of the dispute between the first defendant and second 
‘defendant as to non-payment of consideration. ‘The inference from 
‘the evidence. recorded is the other way. Morcover, there was much 
in the circumstances to sct the plaintiff upon an inquiry as to the title 
of his ostensible vendor (defendant 2), The plaintiff had no reason to * 
believe that Maung Thin had ever actually possessed or enjoyed the 
plaint land: he had never seen him working it by himself or his 
tenants ; and the least inquiry would have disclosed the fact that pos- 
session of defendant 1 had never been di-turbed, and that a dispute 
was. going.on between defendant: and defendant 2 as to the payment 
of the consideration, 9 
On. the above grounds I confirm the decree of the Lower Appellate 
Court dismissing the suit of the plaintiff for ejectment. But baving . 
regard to the fact that this litigation could have been avoided if the 
first defendant had taken the ordinary precaution of having the terms 
on which the mutation of names in the revenue register was agreed to 
put into a properly stamped document, or had insisted on the execu- 
tion of a document by defendant 2 agrecing to .have the mutation 
cancelled if the terms agreed to were not carried out, the order as to 
costs is that the appellant and the respondent do each pay his own in 
all three Courts. os 
The plaintiff is left to his proper remedy against Maung Thin if 
is tag already paid Maung Thin the purchase-moncy for the plaint 
Jands. . 
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Before Mr. H. F. Aston, Esq. 
CHOKALINGUM CHETTY v. MOOTINA CHETTY. 
Mr. Giles—for appellant. | Mr. Agabeg—for Respondent. 
Attachment by tuferior Court of property already attached by Superior Court— 

Right of earlier attaching creditor refused by Suterior Court & rateable share of 

assets to have execution proceedings re-opened —Lien of prior attaching creditor 

in tnferior Court on property subsequently attached by Superior Court—Civil 

Procedure Code, $s. 205, 285, 278, 282, 

A judgment-creditor who has got attached the property of his judement-debtor 
by the Court where he is executing’ his decree and whose application under section 
2y5 of the Civil Procedure Code to another Court which had previously attached 
the same property in execution of a decree, being executed in that other Court by 
another judgment-ereditor, for a rateable division of the assets realized by that 
other Court has been refused because it was inadmissible under section 295, has not 


aright because of anything provided in section 285 of the Civil Procedure Code to - 


have the gsxecution proceedings in that other Court re-opened and to compel 
restoration of any portion of the assets thus realized and paid by the Court which 
realized the assets to that other decrec-holder. 

The ruling in Clark vy. Alexander, 1.1. Ry XX, Cal, 200, distinguished from 
and reconciled with Z’ruchitlarambala v, Seshayvangar, 1. L. R., IV, Mad. 383 ; 
_M, Nayak vy. Muttayar, 1.1. R., VI, Mad, 3573 Fetha v. Najeral'7, 1. RV. 
Bom., 472; Krishna Shanter vy. Chandra, 1.1. RV, Bom. 1083 Shumbhoo v, 
Luckynath, Wa Ry TX, Cal., 020, 

But an attachment of properly under a decree docs not cease to constitute a charge 
upon the attached property merely because section 295 of the Civil Procedure Code 
deprives the first attaching creditor of the priority enjoyed under sections 270 and 
271 of Act VIII of 1859, Therefore if a judgment-creditor executing his decree in 
an inferior Court gets the property of his judgment-debtor attached before another 
creditor executing his decree avainst the same debtor ina Superior Court gets the 
same property attached, then there is room for holding that upon application being 


made to the Superior Court which has realized the assets by the ezrlicr attaching 


creditor even after realization and even without transfer of his execution procecd- 
ings to the Superior Courts, such an application may well be treated as a claim to 
a share of the assets based upon the carlicr attachment and made under sections 
278 and 2$2 of the Civil Procedure Code, and such Superior Court, acting on the 
ground that the lien obtained by a prior attaching creditor is not entirely extin-. 


guished by the principle of rateable distribution introduced by section 295 of the - 


Code may well sive recognition to such a claim by setting frée a rateable share of 
the realized assets to be made available, upon the proper steps for that: purpose 
being taken, for the satisfaction of the decrce of the creditor who has made the carlicr 
attachment in his execulion proceedings in another Court, “Che decision in Clark vy. 
Alexander (\XXI1, L1..R., Cal, 200) js strongly in favour of such a contention, But 
the authoritics show that if the applicant to the Superior Court has net placed the 
earlier attachment he can only claim a rateable distribution of assets on the terms 
and conditions laid down in section 2y5, that this is, by applying for execution of his 
decree to the Court which has venlized the assets, before such realization has taken 
plhice. : 

THE question for decision in this appeal is whether a judgment- 
creditor who has got altached the property of his judyment-debtor by 
the Court where he is executing his decree, and whose application 
under section 295 of the Civil Procedure Code to another Court which 
had previously attached the same property in exccution of a decree, 
being executed in that other Court by another judgment-ercditor, for 
a rateable division of the assets realized by that other Court has been 
refused because it was inadmissible under section 205, has a right 
because of anything provided in section 285 of the Civil Procedure 
Code to have the execution proceedings in that other Court re-opened 
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' and’ ‘te compel ‘restoration of any portion of the assests thus realized: 
‘and paid by the Court which: realized the assets to thal rather? decree-», 


“holder. 


This issue‘must, 1 think, be decided in the negative’ and against the 
pt appellant. 


If a judgment-creditor executing his decree in an tuiteriéc’ Court gets 
the property of' his * judgment- debtor attached before. another creditor _ 
executing his decree against the same debtor in a Superior Court 
gets the same: property “attached, then there is room. for holding. that 


“upon application being made to the Superior Court which has realized 


the assets ‘by the earlier attaching creditor even after realization and 
even without transfer of his execution proceedings to the Superior . 
Court, such an application may well be treated as a claim to a share 

of the assets baséd upon the earlier attachment and made under. sec- 
tions 278 and 282 of the Civil Procedure Code, and suclf Supetior — 


~ Court acting on the ground that the lien obtained by. a prior attach-, 


ing creditor is not entirely extinguished by the principle of. rateable 
distribution. introduced by section 295 of the Code may well give 
recognition to sucha claim by setting free a rateable share of the. 
realized assets, to be made available, upon the proper steps for that 
purpose being taken, for the satisfaction of the decree of the creditor 
who has made the earlier attachment in his execution ‘proceedings in 


another Court. The decision i in. Clark v. Alexander (1. L.R., XXI,_ 


Cal, 200) is strongly in favour of that contention. But. the’ authori. 
ties show that ‘if the applicant to the Superior Court has not placed | 
the earlier attachment he can only claim a reteable distribution of. 
assets on the terms and conditions laid down in section 295, that i is, 

by applying for the execution of his decrec to the Court which has 
realized the assets before such realization” has taken’ place: As the~ 
question is of some importance to decree-holders seeking execution 
of their decrees, I will state in detail the considerations which govern 

my decision under the above issue and which in my opinion show 

that the ruling in Clark v. Alexander (I. L.R., XXI, Cal., 200) can be | 
reconciled with earlier decisions quoted hereafter. 


The first paragraph of section 295 of the Civil Procedure Code i is 
as follows :— 

Whenever assests ‘are realized’ by sale or otherwise in execution of a ‘decree 
and more persons than one have, prior to the realization, applied to the Court by _. 
which such assets are held for execution of decrees for money against the same — 
sudgment-debtor, and have not obtained satisfaction thereof, the assets, after 
deducting the costs of the realization, shall be divided rateably among -all such -. 
persons.’ 

Lhe application of Chokalingam Chetty (appellant), a rival deecee- 
holder, was made in form of an application for a rateable distribution: 
of assest of property of his.judgment-debtor, attached. and sold by. the 
Court of an Assistant Commissioner in execution of a. decree.obtained ~ 
by the respondent Moothia Chetty. ‘ 


Chokalingum Chetty was taking proceedings for the. execution. of 
his decree in the Court of the ‘Myodk, and had got the same property . 


an elephant ‘attached by the Court of the Myodk by: an attachment’. 


1895.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 163 





placed after that which Moothia Chetty had got placed by the Court 
of the Assistant Commissioner, where Moothia Chetty was taking 
proceedings in cxccution of his decree. 

But the application of Chokalingum Chetty to the Court of the 
Assistant Commissioner was not made prior to the realization of the 
assets of which a rateable division was sought, and Chokalingum 
Chetty had morcover not applied to the Court of the Assistant Com- 
missioner for execution of his decree. The exccution proceedings 
under his decree were still pending in the Court of the Myodék. 

It has been conceded for Chokalingum Chetty that if his application 
. to the Court of the Assistant Commissioner be viewed as an application 
under section 295 of the Codec, it was not made in time and was 


rejected for sufficient reason. 
It has, however, been contended for the appellant Chokalingum 


Chetty that his application to the Court of the Assistant Commis-. 


sioner need not be treated as one governed by section 295 of the Code, 
because it is possible to interpret it as a claim to property attached 
in execution of decrees of more Courts than one, and realized by the 
, Court of Superior grade, or the Court under whose decree the property 
was first attached, and it was argucd that section 285 docs. not 
stipulate that such aclaim must be brought prior to realization of the 


assets. 


Section 285 is as follows :— 

“ Where property, not in the custody-of any Court, has been attached in execution 
of decrees of more Courts than one, the Court which shall receive or realize such 
property and shall determine any claim thereto and any objection to the attach- 
ment thereof shall be the Court of highest grade, er, where there is no difference 
in grade between such Courts the Courts under whose decree the property was first 


attached.” ; 
The words “where property not in custody of the Court” at the 


beginning of this section are evidently used as supplementing the pro« 
visions of section 272 of the Code which runs as follows :— 

“Ifthe property be deposited in, or be in the custody of, any Courts or public 
officer, the attachment shall be made by a notice to such Court or‘officer request- 
ing that such property, and any interest or dividend becoming payable thercon, 
may be held subject to the further orders of the Court from which the notice 
issucs.”’ 

Now if the above sections 272 and 285 be rcad together and be 
read also with the intervening sections which cxpressly provide for 
the entertainment and adjudication of claims to attached property, it 
scems to become sufficiently apparent that sections 272 and 285 of 
the Code regulate the jurisdiction as to receiving or realizing attached 
property and as to adjudicating any claims or objections when 
property has been attached in execution of decrees of more Courts 
than one, but there is nothing in section 285 which can be taken to 
restrict or to extend the provisions elsewhere contained in the Code 
as to the sort of claims or objections which can be cntertained in 
execution procecdings and the procedure to be followed in adjudicat- 
ing them in such procecdings. There is no dispute in this appeal 
as to the jurisdiction of the Assistant Commissioner to dispose of the 
appellant’s application, and, if-the application, dated the 5th November 
1894, is to be viewed asa claim to attached property and is to find 
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“& Civil Second.’ support : in-any of the provisions of the Civil Procedure Code; such 
Appeal No.70.0F suisport must come: from some provisions other than those of section 


1895. 
September a 85. ‘ 
“yth, ~ -- The proviso” to section 272 already quoted aii suet that the 


ety i 8 adjudication: in-execution proceedings of any question of title or priority _ 
arising: between. the decree-holdér and any other Retort not being | 
the judement- debtor, claiming to be interested in such property by 
virtue ‘of. any attachment of otherwise is contemplated j in the Code. 
Section 282 provides that— : 

“Tf the’ Court is*satisfied that the property is subject to a mortgage or lien in ie 
favour of some person not in.possession and. thinks fit to continue the “attachment, 
it may do so subject to such mortgage or lien.” 

The priority enjoyed by the first attaching creditor undcr sections — 
‘g70 and 271 of the. Civil Procedure Code of 185 59 ‘was, it is true’ 
abolished by the principle of rateable distribution adopted i in the subse , _ 
quent Codes, but it does not necessarily follow that this. alters th© 
* principle upori which it has been decided that anattachment constitue 
a‘charge upon. the property attached. The effect of section 295 of the . 
present Code is to give all the execution crebitors the benefit of that 
charge and to deprive the execution creditor who got the first attach ~ 
ment placed of any priority of claim over the assets: its effect is not 
to diminish the legal effect of an attachment as constituting a i 
on attached property. 


“If the application of. Chokalingum Chetty be treated. as. one. which | 
i see have been entertained as a claim to attached property, coming | 
under the above or other sections which contemplate a claim ‘of that 
~sort, it might be argued. that the Court empowered under section 285. 
to adjudicate the claim instead of any other Court might on holding | 
~the claim tenable~and~ established, -under-some- provision—other-than—~ 
section 285, set free from the attachment placed by itself a rateable 
share of the already realized assets in order that the outside decree- 
holder who was taking his execution proceedings in another Court 
might, on taking the proper and necessary steps.for that purpose, get - 
that rateable share ‘in execution of his own decree, There is.room | 
for contention that that in fact is the procedure which should appar- 
ently be followed in such a contingency. For I do not. see how, with. 
due regard to the provisions of the Code,.a Court can make itself an 
actual division of the realized ‘assets between décree-holders, unless. 
- the’ decree of all the decree-holders.are being executed by it. The 
result, however, would be the same, so stress ‘need not be laid on that. 
particular poiat of procedure. - 

But even though the application made by Chokalingum Chetty to 
‘the Court of the Assistant Commissioner be transformed from an 
application for rateable distribution, which it was in form and terms, 

into a claim_to attached property, there is one fact which he cannot get 
over, and that is that both he and the respondent were rival decree- 
holders: seeking to enforce, their money. decrees against the same 

" prdéperty of the same judgment-debtor and having up toa'certain stage 
the same general right so to enforce their claims. But there is no prin- 
ciple of law and no provision of the Code which the appellant can bring. 
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forward which would not establish for the respondent the same general 
right which the appellant claims for hims<lf. The question between 
the appellant and respondent, whichever way it is looked at, comes 
back to the one issue, whether: the appellant is entitled to share with 
the respondent in a rateable distribution of the assets realized by the 
‘Court which was executing the respondent’s decree for money when 
appellant’s decree for money was being executed by another Court. 

At one stage of the execution proceedings the appeliant could have 
enforced a right to share rateably notwithstanding that the respondent 

had attached the property first. 


For section 295 of the Code does not recognize any priority of claim - 


between rival holders of decree for money because of any priority of 
attachment. But that very section imposes the conditions under 
‘which a rateable distribution can be made and, as already shown, 
requires that the division s#a// be made amongst those decree-holders 
‘ who have fulfilled those conditions. The appellant Chokalingum 
Chetty did not fulfil the conditions stipulated under which rival holders 
of money decrees can obtain a rateable division of assets. The 
respondent did fulfil those conditions, and what’ was paid to him in 
execution of his decree was paid in strict compliance with the provi- 
~ sions of section 295. There is not room therefore for contention 
that the respondent was paid what he was entitled to, or that the 
neglect of the appellant to apply to the Court of the Assistant Commis- 

sioner for execution of his decree for money before that Court had 
’ realized certain assets by sale of the property attached by it in execu- 
tion of the decree for money against the same judgment-debtor obtained 
by respondent has given the appellant any cause of action against the 
respondent. 

lt appellant had made no application for a rateable division, then 
“respondent would have been the only decree-holder to be considered, 
and under section 284 the Court of the Assistant Commissioner could 
legally give him full satisfaction from the assets. 

if it be contended that the appellant’s application for a rateable 
division makes section’ 295 applicable, then that section only governs 
‘section 284 when the conditions stipulated in section 295, exist. 

If therefore the Court of the Assistant Commissioner legally gave 
full satisfaction to respondent from the assets in question whether its 
order be..viewed as one under sections 284 or 295, Civil Procedure 
“Code, itis immaterial whether there was a course which, if the appellant 
had taken in time, would have enabled appellant to claim a rateable 
distribution even though the assets had been realized before such 
claim was made. 

As already pointed out, section 285 merely provides which of several 
Courts shall in a contingency specified exercise a certain jurisdiction, 
that jurisdiction being the power to make the summary investigation 
provided for in the immediate! ly preceding sections into the claims and 
objections covered by those sections. I am quite unable to see how 
section 285 can be read as independent of the preceding sectionsgto 
which it obviously refers, nor can [ see why the mere fact that property: 
“not in the custody of a Court has been attached in execution of 


Civil Second 
Ae No. 7o of 
1895. 
September 

oth. 


Civil Second 
Appeal No. 70 of 
1895. 
September 

e- oth. 


a 


166 | PRINTED JUDGMENTS, COURT OF THE JUDICIAL -- [SEPT, 





decrees of more Courts than one should enable a Court whose jurisdic- 
tion is scttled by section 285 tc entertain and summarily decide a 
claim to attached property, or objection to its attachment, on different 
principles which would apply if the property had been attached by 
different creditors executing their decrees in one Court only. 

I take’section 285 to be governed by the immediately preceding 
section with which it must be read, and it seems to-me to be clear 
that the words “any claim thereto and any objection to the attach- 
ment there of” in section 285 mean any.. claim or objection, of the sort 
which can be summarily inquired: into and decided’ in execution 
proceedings as provided in the immediately preceding sections or 
elsewhere. 

Bearing in mind the contents of these sections it is difficult to see 


. how the application of Chokalingum Chetty fora rateable division of 


assets can be viewed asa claim preferred to the elephant, or as an 
objection to the attachment thereof. Chokalingum Chetty cannot, 
argue that his attachment ‘of the clephant gave him any interest 
possession, or licn without in the same breath admitting that, Moothia 
Chetty obtained a similar interest, possession, or lien in ‘virtue of his 
earlicr attachment of the same clephant. ‘Phe appellant’s counsel 
relied on the general words “any claim”’ in scction 285, and did not 
‘cite any other section of the Code as covering his claim. 


It appears to me that the claim of Chokalingum Chetty, whicheber 


’ way it be looked at, is not. based upon any interest in, or licn over, 


the property. which had already been attached by Moothia Chetty, 


It is merely an application for a rateable division of the assets based: 


upon equitable grounds. -But as no such application was made by: 


--him-before-the-assets-were-realized;-and-as-he had made no application 


for execution of his decree to the Court holding the assets, the said 
assets were paid to Moothia Chetty according to law -(section 284, 
‘Civil Procedure Code), and Chokalingum Chetty’s failure to take the: 
proper steps to obtain an order for rateable division does not give 
Chokalingum Chetty any cause of action against Moothia Chetty to 
comp¢l restoration. of any portion of the a-sets, 3 
Now I have not in this case to decide whether a creditor who has 
already attached certain property in execution of his decree in another 
Court cannot come into a Court which bas placcd a later attachment 
on the same property in exccution of another decreé of another credi- 
tor against the same -judgment-debtor and-having sold the property 
holds the assets, or whether on such a claim being proved in the Court 
holding the assets it would be proper for that Coart to set free for the - 
satisfaction of the claimant’s decree, on the proper steps being taken, — 
a portion of the assets, or whether it would be more in aécordance -. - 
with the principle adopted in section 295 to give time and opportunity - 
to both creditors to take the proper steps to have a rateable division | 


‘made irrespective of the priority of the claimant’s attachment,. That _ 


ig pot a point arising in the prescnt suit. ‘The claimant here, the. 
plaintiff Chokalingum Chetty in the present suit, had attached the 
elephant, after Moothia. Chetty had done so and whichever way his 
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claim be viewed, it resolves itself into a claim based upon the general 
principle embodied in section 295, of the Code, which recognizes the 
" right to'a rateable division. That is the claim provided for by section 
295, and it has been conceded for appellant that an application under 
that section must be made before the assets are realized. The vital 
importance of applying for a rateable division before realization of the 
assets shown or implied in Tiruchitiarambala v. Seshayyangar I, 
“LR., TV. Mad., 383; Muttalagir Nayak v. .utiayar, LLR., VI, 
Mad., 357; Fetha 'v, Najyerali, 1.LR. IV. Bom. 472; Krishna 
Shanker v. Chundra, \.L.k., V, Bom. 198, Shumbhoo v. Luckyn ath, 
I.LR., 1X, Cal., 920. 
_ Mr. Giles for the appellant Chokalingum Chetty has relied strongly 
‘upon the case of Clark v. Alexander, \.L.R., XXI, Cal., 200, which 
justified the practice of the Calcutta High Court in favour of the prin- 
‘ciple of rateable distribution amongst all the attaching creditors with. 
out any such condition as the transfer of the execution proceedings 
to the Superior Court as a practice supported by the cases therein 
cited, and has argued that this decision shows that an application for 
rateable division may be treated as a claim under section 285 and 
should be granted even when the applicant’s decree and application 
‘for execution are not on the file of the Court holding the assets and 
even when no application for such a rateable division has been made 
before the assets were realized. 
’ This argument confuses the distinction between the sections which 
_allowed certain claims to be entertained and investigated in execu- 
tion proceedings and the sections which say which of several Courts 
shall in certain circumstances adjudicate claims made in execution 
proceedings. 

If the meaning contended for by appellant can be properly ascribed 
to that decision, then we would arrive at the curious result, namely, 
that if ten persons obtain decrees in the same Court against the same 
person and one of them attaches the debtor’s property, the rest cannot 
claim a rateable division of the assets unless they have made an 
application for execution of their decrees and for such rateable 
division before the assets are realized. 

But if any of the other nine has had his decree transferred to another 

Court for execution, then he can successfully apply to the Court hold- 
ing the assets, after they have been realized, for such a rateable 
division. Further still the nine decree-holders who have made no appli- 
cation for execution of their decree or division of assets before realiza- 
tion can get their decree transferred to another Court ior execution 
after the above realization of assets, and can then return to the Court 
_ holding the assets and ask for a rateable division after the assets have 
been realized if not yet paid over to the attaching decree-holder, 
because this would be aclaim coming under the designation of any 
claim in section 285. 
Further still, if the Court holding the assets nevertheless pays them 
to the only decree-holder whose decree is being executed, then if the 
decision in Clark v. Alexander (1.L.R., XXI, Cal. 200) be extended 


as far as the appellant’s counsel asks for its extension, a subsequent. 
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regular suit would lie under some provision not cited (unless it is the 
penultimate paragraph of section 295) to compel the decree-holder to 


whom the assets were paid in satisfaction of his decree to make 
restoration, of the money paid to him in proceedings regularly taken 


and decided. 

I do not place that construction upon the ruling in the above cited 
case. That was a decision of the High Court in execution proceed- 
ings with respect to assets of property realized by itself in execution 
of its own decree when other creditors of the same judement-debtor 
had previously attached the same property in execution of decrees 
laying in the Small Cause Court, In such circumstances, under Act 
VIII of 1859, sections 270,271, the Code in force before Act X of 
1877 and the present Civil Procedure Code (XLV of 1882), the attach- 
ing creditors in the Small Cause Court who had first attached the 
property would have hada prior right to get their decrees satisfied 
from the assets. Section 295 of the present Code. (XIV of 1a82) 
substitutes a principle of rateable division irrespective of any priority 
of attachment, but on conditions specified in that section I do not 
think that the ruling in Claré v. Alexander, ¥.1,.R., XXI, Cal., 200) 
was,intended to decide more than that although the claim to prior 
satisfaction.and to all the assets by reason of priority of attachment 
under the old Code of 1856 must give way in the present Code to the 
principle of rateable distribution amongst any other decree-holders 
who fulfil the conditions stipulated in section 205, still an execution 
creditor who has first got the property attached is not to gct less than 
arateable share of the assets merely becase his execution proceedings 
are not taken in the Court-which actually realizes the assets, and he 
accordingly makes no application underscetion” 295, before realization” 
in thel atter Court, and that therefore the Court holding the assets may, 
without transferring the prior altaching decree-holder’s decrce to itself 
for execution and without any application being made before realiza- 
tion of the assets, give recoguition to the above extent of the claim of 
the prior atlaching creditor as a claim contemplated by one or other 
of the sections proceeding section 265, such for instanceas section 279, 
280, or 282, by deciding under section 285 to release and hold for the 
satisfaction of the prior attaching creditor's decree on the proper steps 
being taken for it to be so executed a rateable share of the assets 
already realized. , 

— But that is not the ground on which ‘the present plaintiff Chokalin. 
gum Chetty procecded in the Court of the Assistant Commissioner. 
He expressly based his application for a rateable division upon section 
295 of the Civil Procedure Code... [t is admitted that’ he could not 
succeed undér that’ séctions “His~ application being under section 205 ~ 
was naturally rejected, and the assets were made over to Moothia . 
‘Chetty, the only decree-holder applying for execution in the Assistant 
Commissioncer’s Court. : 

Even if the construction I have placed on the decision in (Clark v. 
Alexander (LR, XXI, Cal, 200) be an incorrect interpretation, 
that decision ig no authority for disturbing the execution already 
made or for holding that the defendant can be compelled to make 
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‘the restoration of monies paid to him in satisfaction of a decree in — Cro! Second >. 
Appeal No 70 of . 


‘proceedings properly taken by him merely because the appellant, if he wv 
dad taken the proper steps and proceeded under another scction or Sipéember” 
other sections of the Civil Procedure Code, would have been entitled to gth. 
-get released from the assets in the Court of the Assistant Commis- — 
sioner a portion equivalent to a rateable share which could have been 
made available for the satisfaction of the appellant’s own decree 
nguinst the same julgment-debtor. , 
Fut, as already remarked above, the appellant did not attach the 
propirty before respondent did so © He has not shown any right on 
which any sort of claim could be based except the right to a rateable 
distribution independent of priority of attachment as based upon the 
general principle embodied in section 205: as such his claim canie 
under section 295, and no reason has been offered why it should not 
have been treated by the Court which dealt with it as governed by the 
provisions of section !2g5 under which it was made, or why at this 
stape and after the execution procecdings under respondent's decree 
have been closed in the manner already described the appellant 
should be taken to have a right to have those execution proceedings 
re-opened and to compel respondent to make the restoration sought. 
The decree of the Lower Appellate Court is confirmed with costs on 


appellant. 


Before H, F, Aston, Esq. 
QUEEN-EMPRESS v. NGA O BOK. 
Jurisdiction of Magistrate to take cognisance of offence without order of Se 
Superior Court directing further ingut: ry— Previous discharge of accused—Criminal © 7 
Procedure Codey ss, 430, 437, 403, and 191—Re-arrest.of accused by police upon na? 
the’y own authority after a magisterial discharge. ° 
A Magistrate of competent jurisdiction, beforé whom an accused persen is pro- 
fecuted after the conditions requisite for the initiation of proceedings and to enable 
such magistrate to take cognizance of an offence have been fulfilled, does not 
cease to be empowered by law to try such offender mercley because that offender 
has been discharzed but not acquitted in a previous prosecution for the sgme 
--offence and:no order to make further inquiry has been passed under section 436 or 
437 of the Criminal Procedure Code by one of the Courts there specified. 


lox (Government Advocate).—The accused Nga O Bok was pro- 
‘secuted before a Township Magistrate and was discharged under 
-section 253 of the Criminal Procedure Code. lle was subsequently 
‘prosecuted before another Magistrate, a Subdivisional Magistrate for 
the same offence, and was convicted of the same offence under sec- 
tion 403, Indian Penal Code. The case has been brought to the notice 
-of this Court by the Secretary to the Chief Commissioner (in letter No. 
365-3).—5, dated the 15th at 1895) because in similar circumstances 
the Court of the Judicial Commissioner, Upper Burma, relying upon- 
the decision in Mamdass Sadhoo v. Anund Chunder, X1X, W:R, Cr, 
27, and upon section 437 of the Criminal Procedure Code, has quash- 
~ed the proceedings as being without jurisdiction were a Subdivisional 
-Magistrate without being ordered by a competent Court to make 
29 
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Criminal Revision further inquiry, tried an accused who had already been prosecuted for 
No. 578 of the same offence before a Township Maysistrate and had been dis- 


See bee charged Queen-Empress v. Nga Po Nyern, Cr. R. No. 102 of 1895 
uth,  (U.B.C. Cir. 52, 1895). No’ other ruling to the same effect appears 
— to have been passed. The decision at I. [.. R., XV, Cal, Go8, and 


I. L.R., X, Bom., 131, may be taken as having some bearing on the 
question, but cannot be said to be directly in point. Th 


Court.—Do you contend that if the accused had been acquitted, in 
the second prosecution, he would not have been entitled under the first 
paragraph of section 403, Criminal Procedure Code, to the bencfit of 
that acquittal,,or that, if the police obtain further and convincing 
evidence, the police cannot arrest a person after discharge by a Magis- 
trate for the same offence unless further inquiry has been ordered 
under section 436 or 437 by a higher Court ? 


Fox.—Those are perhaps extreme cases. The Criminal Procedure 

Code does not expressly authorize the police to arrest an accused 

’ person once discharged by a Magistrate, whether on the same facts or 
on different evidence. 


Court.—Do you content that sections 191 and 403 of the Criminal 
Procedure Code notwithstanding an crder of discharge operate as an 
acquittal unless and until an order for further inquiry has been made 
by a Court specified in section 436 or 437 of the Code ? 
Fox.—That is what the contention amounts to. 


= JuDGMENT.—The question in this case is whether a Magistrate of 
competent jurisdiction, before whom an accused person is prosecuted 
after the conditions requisite for the initiation of proceedings and to - 
enable such Magistrate to take cognizance of an offence have been * 
fulfilled, ceases to be empowered by law to try such offender merely 
because ‘that offender has been..discharged,-but—not acquitted in’a ~~ 
. previous prosecution for the same offence and no order to make further 
inquiry has been passed under section 436 or 437 of the Criminal 
Procedure Code by one of the Courts there specified. The question 
put in another form amounts to this—-Whether, notwithstanding the 
distinct provisions of section 403 of the Criminal Procedure Code, the 
discharge of an accused operates as an acquittal for the purposes of 
this.section, unless and until the District Magistrate, Court of Sessions, 
or. High Court directs otherwise by ordering under ‘section 436 or 437 .. 
of:the Code further inquiry to be made. 


The ruling in Ramdass Sadhoo v. Anund Chunder Roy, XIX, W. .. 
R. Crim., 27,4 case decided in 1873 under Act X of 1872 is thatare- | 
arrest by the. Police under such circumstances and on the same ° 
evidence is illegal. That.decision does not further the decision of the — 
question raised in the present case, which has to do with the juris-. . 
diction of a Magistrate and not with the power_of.the-Police:--Chapter 
XV‘of the Court deals with the jurisdiction of the Criminal Courts in ' 
inquiries and trials. Part B of that Chapter deals with the conditions 
requisite for the initiation of proceedings, and’ section 191 in that part 
commences as follows :—- _~ ; 


. 
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“Except as herein after provided,any Presidency Magistrate, District Magistrate, Criminal Reeisten 


Subdivisional Magistrate, and any other Magistrate specially empowered in this No, 578 of 
behalf, may take cognizance of any offence— 1895. 
(2) upon receiving a complaint of facts which constitute such offences © ‘ see Saad 
(4) upon a police report of such facts ; aoe: 


(c) upon information received from any person other than a_ police officers 
or upon his own knowledge or suspicion, that such offence has been 


committed.” 


Neither in this section nor in any subsequent provision of the Code 
is there anything which stipulates a legal arrest by the police or 
otherwise as a condition requisite for the initiation of proceedings or 
for enabling any such Magistrate to take cognizance of any offence. 


If the contention of the learned Government Advocate at the hear- 
ing be taken to be that the provisions of section 191 of the Code must 
. be taken to be entircly superseded when an enquiry bas been already 
once held and the accused discharged by the subsequent sections 436 
_ and 437 which empower certain Courts in such circumstances to order 
a further inquiry, then a part from other considerations. to which re- 
ference will be presently made, it is to be observed that the decision © 
in Fint Sahoo vy. Bheeken Roy, XVI, W. KR. Crim, 39, is directly 
opposed to any such view. In that case the order for further inquiry 
was treated as so little material to give the Magistrate making the 
‘ second inquiry jurisdiction to take cognizance of the case that the 
conviction in the sccond prosecution was upheld even though the 
Calcutta High Court held that the Magistrate had been sct in motion 
after the accused had already been discharged by him by an erroneous 
order of a Sessions Court made without jurisdiction. In that case 


Couch, C. J., remarks— j 


“In this case as the offence was one triable by a Subdivisional Magistrate of the 
rst class the Sessions Judge had not power to make the order which he made, and 
the case coming up to us under section 404 we decide that that order was an 
erroncous one and ought to be set aside, but it does not follow.from.this that the sub+ 
sequent preceedings before the Magistrate ought to be set aside. If the order o 
. the Sessions Judge was essential to the action of the Magistrate in again taking up 
» the case and trying the accused, of course the order being set aside, the other pro- 
ceedings would also be set aside. But the Magistrate, after he had discharged the 
accused under section 250, had power, if circumstances appearrd to him to require 
it, to take up the case again and to re-try the accused, He appears to have had 
before him on the second occasion some fresh evidence, upon which he drew up a 
charge, and, haying heard the defence of the accused, convicted him, which he had 
powertodo. In whatever way the Magistrate was set in motion on the second 
_ occasion, there has been a proper conviction of the accused. The Magistrate 
might and indeed ought to have taken up the case again and to have tried it as he’ 
‘has done. Therefore, I do not think that the circumstance that he was Ied to enter 
upon the second inquiry and second trial by the Sessions Judge having made his 
order is a ground for setting aside his proceedings and the conviction. Ifth at were 
now to be done, it would be the duty of the Magistrate upon the facts with which 
he is now acquainted to take up the case and investigate it. Jt would not be proper 
that a person who appears upon the evidence taken to have committed an offence 
should go entirely free and unpunished because the Sessions Judge had made this 


Order erroncously.” 


_In the case of The Queen v. Ramsodoy, KX, W. R., Crim, 19, it 
was contended on behalf of the prisoner that the Magistrate, having 
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“Criminal Revision’ once. Se See him bad no power to commit him to the Sessions: -- 


wal 57 °° Court-afterward raphat contention was dispesed of in: the Aollowing: : 
1095 oe on 
September... hie ords : 
: 1tth, ae “The first objection: seems to me whcliy untenable. No authority has been 
“ec quoted in support of the contention, and if a_ Magistrate can take fresh’proceedings. 


“against an accused and convict him after a discharge under seclicn 195 ofthe Code- 

of Crimiral Procedure, Expl. I, there is no conceivable reason w hy that Magistrate 
‘should not under similaz circumstances commit him to the Sessions Court when the 
ffence was triable by such Court.” © : 


In the case of The Queen v, Titkoo Goala, VIII, W.R. Grins, 61, 

it was remarked— 

“The discharge of a perscn accused of ancffence triable by the Couitt of Sessior s:: 
is no bar to his being again apprehended and brcught before a’ Magistrate. with.a - 
view to commitment. The Magistrate may proceed in such a case of .his own 
rrotion and his authority to do so is quite independent of an.order from the Court" 
‘of Sessions uncer section 435, Code. of Criminal Procedure, which applies to cases. 
where the Magistrate has not thought fit to commit, As to the question whether'a 
commitment made by a Joint Magistrate urder the order of the Magistrate of the 

\ district is regular, it seems to me not to effect the question in any way that the 
Joint Magistrate has. received an order. of the Magistrate.” 

‘The decisions quoted above affords authority for holding that the j juris- 
~ diction of :a Magistrate to take cognizance of an offence is not affected: _ 
by tke fact that the accused has already been prosecuted for the same: 

offence and bas been discharged, but not acquitted, and that it is a, 
‘jurisdiction which may be’ exercised independently. of any order of a: » 
Superior Court under section. 436 or 437 of the Criminal Procedure: | 

Code directing further inquiry to be made. An order under either. of | - 
‘those sections: is not the only legal methcd by which the same Magis- . 
‘trate or another. Magistrate can be set in motion to take cognizance of. . 

__an offence after a previous - discharge the conditions requisite 
for the initiation of proceedings ar laid 








own in Part B of 
sections 191 to 199 of the Code, If a competent Magistrate duly 
empowered under section 191 of the Code dces take cognizance of an 
offence an order under section 436 or 437 becomes superfluous and, if 
such Magistrate convicts the accused, the legality of the conviction 
does not depend upon section 436 or 437 as those section apply only 
to the cases where an accused Perit has been dischatgert or a. come: 

plaint has been dismissed. 


“TT do not find anything decided to the contrary in'the case di H. byidines 


Sanylalv. Sarttulia, IL. oe XV, Cal., 608, and Queen Empress 'v.. + 


‘Dorabji, 1. L. R., X, ‘Bom., gi. The order described at ‘page 141 in 
the latter decisicn as an fetter standing ‘“‘ unreversed and in full force” 
is an order directing further inquiry, which is quite a different thing: 
from an order of discharge. ; 

Turning now.to.tke provisions..of. the Criminal Procedure itself as. 
"the best authcrity : if it bas been intended by the Legislature to make. 
a sanction or order of a-Superior Court, a condition requisite’ for the 
initiation of fresh proceedings before a Magistrate after the accused 
“has: once ‘been discharged, scme provision to that effect might have ~ 

‘been expected in ‘part B of Chapter XV, where there are: “various” 
‘provisions restricting the ordinary jurisdictions of the Courts. * 
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No provision to that effect isto be found there. Again, section 403 
of the Criminal Procedure Code, which must be read with section 191 
and which protects persons who have been tried and acquitted from 
a fresh prosecution for the same offence as long as such order of 
acquittal remains in force, distinctly excludes persons who have been 
only discharged and not acquitted from this protection, as the explana- 
tion to section 403 runs :— 

‘©The dismissal of a ccmplaint, the stopping of proceedings under section 240 
the discharge of the accused, or any entry made upon a charge under section 273 
is not an acquittal for the purposes of this section. 

Reading this section. and its explanation with section 191 of the 
Code it is difficult to see how the jurisdiction of a competent Magis- 
’ trate to take cognizance of an offence is affected by a previous order 
of discharge which does not operate as an acquittal and need not 
‘therefore be set aside before the accused can be prosecuted again for 
the same offence. 
The provisions of section 436 and 437 of the Criminal Procedure 
Code which empowers certain superior Courts to direct further en- 
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quiry to be made are salutary ones. Without some such provision in . 


the Cede it is not likely that offenders, however grave their offence, 


' would be brought to justice if once improperly discharged by a Magis- 


trate. 


‘Magistrate in-motion in a fresh prosecution ; a private person can do 


‘As already pointed out it is not only the. police who can set a. 


so by complaint without any re-arrest, or action by the police when _ 
the accused has been improperly discharged. But it would argue™ 


the possession of far greater leisure than most Magistrates have at. 


_ their disposal to assume that one Magistrate is likely as a rule to give 
~ much attention to the merits.of a case which has already been before 
- another Magistrate and ended in a discharge, unless he is set in 

motion by a superior Court.° 

But the contention that because the Legislature bas, in section 436 
and 437, empowered certain superior Courts fo direct further enquiry 
into the cases of accused persons improperly discharged, therefore the 
conditions made requisite by section 191 for the initiation of proceed- 
ings must be taken to be superseded by sections 426 and 437 when 
_ the accused has once been discharged, seems to rest upon too slender 

a foundation to be accepted in the face of the distinct provision of 

section 403.0f the Criminal Procedure Code that a discharge shall not 

‘operate as an acquittal and in the face of the decisions above quot- 

ed that such an order of a superior Court is not essential to give a 

Magistrate jurisdiction to také cognizance of the offence. I think, 

therefore, that the question at the beginning of this judgment must 


be decided in the negative, That being so, there is no ground for: 


-tréating the proceedings of the Subdivisional Magistrate who tried and 

- convicted the accused as void under section $30 (#). 
If (as I do not myself see reason to hold) the power of the police- 
' to make a re-arrest and the power of.a Magistrate to make a fresh 
inquiry into the case'of a person once discharged but not acquitted: 
are’so inspeparably connected that the decision of the question at the 
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such circumstances power to re-arrest the accused, then it may be-. 
observed that the decision in Ramdoss Sadhoo’s case, XIX, W.R., 
Crim., 27, that a re-arrest by the police on the same evidence is illegal 
has not gained support from the current of later judicial decision 
which affirm the power to order further proceedings oz the same evt= 
dence,—see the cases at I. L. R., XV, Cal.,608; 1 L-R., X, Bom, 1a1;- 
and I. L. R., IX, All., §2, where the Bombay High Court and «Full 
Benches of the Calcutta and Allahabad High Courts dissented from the- 
earlier doctrine to the contrary contained in the cases at I. L..R,, IV,. - 
Mad.,-647, and I. L. R,,-X, Cal., 1027. 
But in deciding the question of the powers of a Magistrate in the- 
_ present case, I have not gone into the point whether-the re-arrest by 
the police after the first discharge was legal. The provisions: of sec- 
tion 191. of the Code sufficiently show that if a Magistrate is divested of 
his jurisdiction to try a discharged offender until an order for further 
inquiry is made: by a’superior Court, then he is so divested whether 
the fresh proceedings be initiated’: upon complaint of any person or . 
‘upon a police.reyort; ‘and «whether the offender may have been re«. 
arrested or not. The proceedings of the police before’ such initiation 
for this and other reasons already stated are immaterial to the deci- 
sion whether a Magistrate.does for the above reason cease to be 
em powered by law in exercise. -his ordinary jurisdiction to take: cog- 
‘nizance of such a case. -. +h . 
It does. not-.therefore: become necessary for’ me to: express any 
opinion as to the circumstances under which the police on discovery 
_of,fresh evidence or otherwise may or may not be jnstified in making 
a re-arrest, or to lay down any general rule on that point, ___ 


>It is “sufficient to observe, as acorrollary to the decision above 
arrived at, that in cases. where the police may not be justified in. 
making a re-arrest after a magisterial discharge upon their own 
authority, the police are not debarred from making a complaint ora 
report to a Magistrate empowered under section 191 of the Code to. . 
take cognizance of the offence,-and such Magistrate would not be de« 
barred from issuing legal process under the provisions elsewhere con- 
tained. in the Code merely because no order to make further enquiry 
may have been given by a superior Court, though it would be his duty 
to exercise a vigilant and cautious discretion to present the accused 
person from beifg unnecessarily harassed by purely vexatious pro-. 
ceedings. . 
There being no ground for this Court’s interference the record is., 


, ordered. to be returned, - 





~~ Before H. F. Aston, Esgy ae 
MAUNG KYA GAING (Appiicant) v. MA NYEIN THA (Orronent). 
Mr. Heaton for Applicant, | Mr. Fagan for Opponent. 
Decree for redemption with foreclosure clause added—Power to enlarge time—~ 
j Principales and practice of Chancery Court, ; 
Decree for redemption with foreclosure clause added, Power to enlarge time 
for payment depends, where the Transfer of Property Act (IV of 1882) is not in 
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tforce, upon Che principles and practice of the Court of Chancery under which the 
practice of adding a f{yreclosure clause to a decree for redemption has been intro= 


- «duced, : ‘ 

‘The adoptjon by thé Indian Legislature -in any Act of the principle on which _ 
such practice js founded does not cause sucli principles to.have less weight even 
‘through that ‘Act may not be generally in forde, If the principle applies, then it is 
not necessary that the Alct should also be showin to apply. 

Ladu v. Babazi, UL. Ry VU, Bom, 59323 Mahant Ishwargar v. Chudasa, 1. L. 
R., XT, Bony., 106 ; followed in Subhana, v. Keishna, I. L. R., XV, Bom., 644. Cand 
Aminab v. Stdtu, 1. L. Ri, XVI, Bom, 547, which was not a mortgage case) 3 and 
Paresh: Nath v. Ramjodt Mojumdar, 1.1. R... XVI, Cal., 246, considered and 

tthe last follow-ed, a : ; : 

Right of mortgagor to retain possession free of the mortgage affirmed, where the 
mortgagor hziying paid into Court the sum specified in his redemption decree 20 
months: after (jue date, the mortgagee did nct apply for (the foreclosure to be made 
absolute} an Order directing him to beplaced in p«ssession of the mortgaged prop= 


erty till 18 months later, 7 : 

IN execution proceedings in Civil Appeal No. 89 of 1892 of the file 
of the Pegu. Deputy Commissioner's Court of the following ex-parte - 
order was piassed by the Deputy Commissioner upon an application 
of the same ‘date made in the form of an application bya decree-holder 
for execution of bis decree by a mortgagor, defendant in. the suit, 
in which the present applicant Maung Kya Gains; had obtained a 
-decree for rejlemption to which a foreclosure claus. liad been added. 

* Tssue ordet- to the Bailiff, Pegu District ‘Court, to pay applicant fie, Ma 
Nyein Tha, present opponent) Rs. 221-2-0, applicant’s costs out ofa stint of 
‘Rs. 500-12-0 in; his. hands ; als» issue order directing Ma Nyein Tha to be piactd™ 
in possession of the land in dispute in virtue of the decree in Civil Appeal No. 89 
-of T8go in Court of District Judge, Pegu.” 

‘This order ‘of the District Court of Pegu, dated the 21st January 
1895, of whicla revision is now sought by Maung. Kya -Gaing, is an 
order passed int contravention of the provisions of section 683 of the 
“Civil Procedure \Code, where it is enacted that,— 

“When a party ‘entitled to any benefit (by way of restitution or otherwise) under 
a decree passed in ‘an appeal under this chapter desires to obtain execution of the 
“same, he shall appjy tothe Court which passed jthe decree against which the . 
appeal was preferred\, and such Court shall proceed to execute the decree passed in 
alae, according {o the rules hereinbefore prescribed for the execution of decrees in 

‘It is moreover ary order in execution proceedings made without the 
notice to the party against whom execution was applied for, which 
section 248 -of the ‘Civil Procedure makes imperative in such cir-| 
cumstances as existec] in this case, namely, when such an application 
is made more than 'one year alter the date of the decree passed on 
appeal from the decrée sought to be executed. These are sullicient 
easons for setting asicle the order of the District Court, Pegu, dated 
the 21st January. 1895, ‘which is Set aside accordingly, 

A further point was’ raised at the hearing of this appeal, namely, 
~ < whether the applicant Maung Kya’ Gaing is not parctically secking to 
get the time fixed in the appellate decree he obtained for redemption, 
ist April 1893, enlarged aftier he had failed to pay into Court the sum 
which under that decree he i's bound to pay by tst April 1894 as 
penalty of foreclosure, he having delayed such payment until the 15 
June 1893. : ; 
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_ cannot be enlarged by the Court exccuting the decree, fy cvccutdy 


stances the Court will enlarge the time given in a redemption decred) 


which no one appeared, West, J., held that until the order operates ( 


“adopted the’ practice of-applying for a final order fort for-cclosure al, 
solute, the preliminary foreclosure clause copied froth’ the Muylis 


~gagor, legally operated-to-transfer~ownership-anv more tirrevocalily” 


_ mortgagees in the Indian Mofussil neglect to apply for final order” 
“for foreclosure absolute, and mortgagors acquiesce. in the preliminart: 





_ ‘The opponent's Counsel has relied upon the-cases Lodx yv; Baba 
IeLie R. VIL Bom,, 532; Mahant Ishnargar v. Chudasa, 1.1. b- 
XII, Bom., 106, followed in Subdana v. Krishna, iL. R., XV, Bor 
644.(and Aminda v. Sidu, 1. Ts R., XVU, Bom. 547, which wie. 
not a mortgage case) to show that such time cannot be. enlarirs 
if the sum which under the redemption decree must -be paid hy 
given date on pain of foreclosure, be not paid by the, specified da 
even though theré may not have been any final or absolute ,decree 


_ foreclosure in form No. 129 appended to the Code of Civil Procedit. 


Tn the case at ]. L. R., XUL, Both,, 106, the rulings is that the tin 





proceedings, though according to the practice of the Court of Chin, 
cery.,.(Movosickht,v.. Wakefield, 17 ves, 417) under special circu 









In the case of at I, L. R., VII, Bom., 532, which was a reference 
transfer the ownership it is subject to revision on good cau'se show, 
After it has operated the effect can be got rid of only on some sper 
ground, such as fraud or inevitable accident, which should be the snlg 
ject of a special proceeding. Whether the ground for colacying tin” 


¢ 


before a final order for foreclosure has been made and the grround {¢ * 
re-opening a foreclosure after it has been made absolute are! here sul, 
ciently distinguished is a matter which need not be considewed here, 

But;-with great respect for the authority by which that decision wg. 





"passed, I must own to a difficulty’ in finding in that judgment an 
v binding precedent cited, or any convincing reason used, to’ show wh.” 


Set 


‘merely because, in the Indian Mofussil, mortgagees/hawe not ye 
al 






practice as to English mortgages and added to a decree’ for redemp 
tion should where such operations is+ not acquiesced in by the mort 


India than it was allowed to do by the Court of Chance'ty in) Mnelind.« 
It is easier to understand how such an operation can foc acquired by» 
this preliminary foreclosure clause in a decree for redemption, whe. 
‘though ignorance of the principles and practice of thre Courts in ing © 
‘Jand from which ,this addition of a foreclosurdé clause to a redemptios 
decree in an £nglish mortgage is copied by Britisla Gourts in indi 










order for foreclosure opearating to transfer ownership dinally withon, 
any such final order having been applicd for. It is also casicr to de 
-duce such an operation from the acquiegcence of the mortgagor if thi 
application of the mortgagec to be placed or c.onfirmed in possessior 
as owner, after failure of the mortgagor to redeem under the terms 0” 
this redemption dacree, be vicwed as virtuall.y an application to hav 
-the.._preliminary order. forforeclosure...made-.absolute,—or-treated—a- 
such'though the mortgagee’s application may not :contain a specifiv 
“request for a final order for foreclosure and;though the application ma} 
abe granted without such a final order bein-g formally recorded. 


ath, 
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Moreover, in the case of Poresh Nath Mojumadr v. Ramjoau, 
IL. R., XVI, Cal. 246, it was remarked— 

“It was always the procedure both in England and here that until there was an 
order that absolutely debarred the mortgagor from his rights he could redeem. Of 
course the Court might put him on terms if there had been any delay, but there is 
no doubt that until there is an order taking away his right he is entitled at any 
_ time to redeem.” 

This is, it is true, a decision under the Transfer of Property Act 
(IV of 1882),-an Act notin force here beyond the limits of the city of 
Rangoon, which allows the Court to enlarge the time for redemption, 
not only in the decrees in foreclosure suits (sections 86, 87), but also in 
redemption suits where the mortgage not being a simple mortgage or 
a usufructuary mortgage [section 58 (4) and (d) ] an absolute or final 
order for foreclosure must on the application of the defendant after 
failure of payment .as decreed -be added to. the decree for redemption 
or foreclosure, on failure to redeem within the period specified in the 
redemption decree, if the day fixed for payment is not postponed. 

tut sceing that the practice of Courts of Equity Jurisdiction in Eng- 
land is constantly cited as authority for introducting a similar prac- 
tice into Courts in India, Ido. not think the adoption by the India 
Legislature in any act of the principle on which any such practice 
may be founded causes such principle to have less weight, even 
though that Act may not be generallyin force. If the principle applies, 
then it is not necessary that the Act should also be shown to apply. 
- No decision was cited at the hearing of this appeal to show that any 
different: principle has been adopted in this province, and | cannot say 
that | am aware of any good reason for adopting a different principle 


from that which the Indian Legislature has already followed ir the - 


Act quoted. 

Here, too, I may further say that the:addition of an order for fore- 
closure to a decree for redemption seems to be copied from the practice 
of the Court of Chancery, but where the community of petty land- 
holders (with less knowledge of the practice of the Court of Chancery 
than the Legislature and the Indian Judges: who have introduced the 
above form of decree) have been behindhand in following the prac- 
tice of English litigants to apply for a further.and final or absolute 
decree for foreclosure in the circumstances under which there would 
bea right so to do both in England and in this country (sce Form No. 
129 appended to the Code of Civil Procedure), any such omission -to 
get the order for foreclosure made absolute docs not appcar to me, 
from any of the arguments used at the hearing of this application, to 


affect the principle upon. which under the procedure of the Court of ' 


Chancery a mortgagor was entitled to redeem at any rate up to the 
_ final order.of foreclosure, and in exceptional instances even after the 
’ final or absolute order for foreclosure (/‘%sher on Mortgages, 953, 
Edition’ 1V ; Cooée on Mortgages, 1024, Edition 1V; Campbell v. Holy- 
Jand, L. R. 7, Ch. D. 166). No principle of cquity has been 
cited nor has any authority been quoted to show that.any such omis- 
sion to gct a “final decree” for foreclosure in Form 129 makes it 
- more -eyuitable to restrict the right to redeem as to time than to 
extend it. 
29 
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In the present case the applicant obtained an appellate decree at: 
the Court of the Deputy Commissioner, Pegu, for redempticn, ‘which- 
was dated 28th November 1892 and which, without givirg any. reasony 


for fixing: less than the usual six months, allowed him to redeem up to- 


ast April 1903; '» The litigation was then protracted and the: apilicant 


“Was ‘put ‘to- farther uncertainty. and expense ky proceedings ‘taken 
-by the present opponent in second appeal and ty way of application: 


for review until zgth May 1893 without. success; and. the applicant,, 


‘the ‘mortgagor; paid: into Court on the 15th June 1903 a sum’ as to. 


which there is‘no contention as to its covering the amount’ which the - 
applicant had“to -pay as the ‘condition of redemption and recovery of. 
an unencumbered title. The opponent, the defendant, if he’ did not. 
actually acquiesce in that redemption by such payment, at least took ne. 


further action until. January 1805, when -he cbtained the. ex: parte 


order of 21st January 1895 mreay referred to for Fossession’ of “the 
nee property. 

~ I think with reference to the remarks already quoted in. the case at, 
A I. Le R., Bom. 1532) that the special proceeding in which ‘the Court: 
can most: appropriate! y exercise its discretion as to enlargingtime is. ~ 


/ the procedure which can be held with notice to the other side upon — 


zn’ application to postpone the date of paymert fixed in its decree, . 
whether’ such-application be made before or after the'ay p: ‘ication. of 


-the martgagee for a final decrée (called “ decree absolute” in the 


Transfer of “Property Act) and also the proceeding wh:ch can be held: 


as an application for a final order for foreclosure — It further appears. - 
‘tome that. an: application by the mortgagee to be put in pessession 


after a‘decree:for “redemption or foreclosure” is passed may be- 


treated as an application to make the foreclosure clause i in such a Ten 


demption decree absolute. 

Inthe present case, in view of the circumstances sauce Set forth, E 
think that the proper order to be made is one setting aside the order 
of the District Court of Pegu, dated the 21st January 195, and: 
declaring that the applicant (the mortgagor) Maung Kya Gaing, whois. 
in possession, has. discharged the mortgage debt due to cpponent 
ter eae Ma. Nyein Tha by his payment into Court of. Rs. 500-12-o0: 


- on rsth June 1893), and is entitled to remain in possession of the. 
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‘he above order is made accordingly and this application i is allowed» 
with cost three gold mohuts, 
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4 Thug s Revenue Register No. IX—Entry of mutation of names. and transfer of” os : 
occupancy right—Oral contract. 


As between private parties the mere record in the Thugyi’s, Renae Register” - 


- No,.1X of a mutation of names and transfer of eccupattcy right does not of i itself : 


sufficiently show without further evidence what were the terms of the trarsaction ins 
which such mutation and transfer i in the revenue register have taken place: d 
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When the terms of the contract under which mutation took place have not been 
seduced to writing in an instrument of title duly executed, and the terms of the 
~oral contract under which that mutation took place are in dispute, any direct 
‘evidence as to the making ol the oral contract may be supplemented or rebutted by 
«avidenee as tu possession and enjoyment und other surrounding facts of probative 
value 


judement— 
: «The presiding officer of the lower court seems to have attached a great deal of 
‘imporiance to the transfer made by the vend ‘rs in the respondents’ name in the 
Thuzyi’s Register No. 1X. Now an entry in this register is only good for revenue 

“purpescs, but does not prove any title or claim,” 

This remark shows a mischievous. misconception which requires to 

‘be removed. 
A mutation of names and transfer of an agricultural holding from 
one person to another in the revenue registers involves the recogni- 
stion by the Revenue authorities on behalf of the State of the trans- 
ferea as the holder of the tenure, and, consequently, as the owner of 
the right of occupancy, the liability to pay the public dues assessed 
upon such holding being attached to such recognition, This appears 
‘from the provisicns of the Lower Burma Land Revenue Act (LI of 
1876) and the Statutory Rules under that Act. 
The entries in the reveune records kept for purposes of revenue 
-administration, by means of which such recognition is accorded by 


public authority to the new transferee as the rightful holder ‘of the — 


roccupaney, cannot be set up as docuinents of title or instruments by 
which tide is transferred in the legal sense of the term, in a dispute 
between the transieres and private persons as to the terms upon which 
the holding has beea transfered (Shwe Ldn v. Afaung Shwe On, 


Printed Judgments, 68), yrt it does not follow that such entries are 


enot relevant in such a dispute or that they do not afford material 
evidence. 

On this point the cases at 11 B. L. R., 405, and I. L. R., V., Bom., 

232, discussed in this court’s judgment in A7a Nyetn Tha v. af. Kya 


“Garing and another (Printed Judgments, 34), may be usefully referred - 
40, especially the case at 1. LL R., V., Bom., 222 (Sakharam v. Madan), 


vwhere the distinction between an instrument of partition and a written 
acknowledgment of a partition is emphasized. 

A very litle consideration of tie matter must show that the State 
‘which loo‘s to the recognized holders of occupancies for the punctual 
payment of the public revenne assessed upon occupancy lands, can- 


JUDGMENT.—The Assistant Commissioner remarks in his appellate © 
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‘not be advantaged by allowing trespassers, usurpers,.or fictitious . 


owners to be recognized by pu'lic authority as real owners of the 
“occupancy holdings, and if the public interests in the matter are prop- 
‘erly safezuarded, which in the absence of evidence to the contrary 
may be, | think, inferred from the gener il assumption that official acts 
have been regularly performed (section 113, illustration ¢, Indian 
“Evideace Act, | of 1872), then it should follow that in the majority of 
instances it would be safe to believe that the person recognized in the 
'Fevemte registers as the holder of the ocapincy is in fact the rig it- 
ful he Ider of that occupancy. o- else that he holds the occupancy for 
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explanation, if it be denied that the transferee in the. revenue register 
has acquired an interest in the occupancy holding whether as purchaser, 
mortgagee, lessee or otherwise. 


Further consideration of:the matter would also show thet ‘a bed nae 


“a mutation of names and corresponding transfer is made in the revenue 


registers with the. knowledge and consent of the former holder, the 


. very fact that such assent has been given to the mutation of names and . 


transfer, and to the recognition of the new holder by public’. authority 


‘which it involves, affords against the previous holder and against those . 
‘who claim through | him, strong evidence that there has been a. transfer’ 
or an assignment of occupancy y right from the previous. holder. to the . 
new holder and that the old holder ‘has consented to the terpenes ny 


“public authority of the new holder as the occupant. 


“Such a transfer riade with such assent is not necessarily evidence of 


“any weight that the old holder has completely served as between’ him- 


self and “the: new holder his connection with the holding ‘if the transac-\ ” 
tion is a. bare transfer with mutation of names without any disclosure 
being made of the terms agreed to between these two parties ‘as the 


‘condition on which the mutation takes place. But it must be taken to 


be plain that if such terms have been orally disclosed by the’ previous 
holder, any’ statement made by the previous holder as to those condi- 
tions or terms would assist’ the adjudication of a dispute as to what 
those’ terms were, and if admissible in evidence in the circumstances of © 
any case in which such evidence may be tendered, cannot be excluded, * 
from cousideration. . Such evidence is of course liahle to be rebutted, ee 
but as I have already had occasion to remark in Civil Second Appeal 
No. 81 of 1895 Maung Lu Gale v. Maung Kyaw Yan (Printed Judg-- 
ments, 158), the mere fact that the parties to the mutation of names may °° 
not have executed a contract in writing setting forth the terms of the 
transaction in which the mutation and transfer were effected is no 
reason why the evidence thus afforded should be excluded from con- 
sideration in cases where it is admissible under the rule of evidence or 
law applicable. 


There is a strong reason why evidence of this nature should not be 
treated as of littl< weight. {t has been frequently remarked in this - 
court that a mutation of names in the revenue register accompanied - 
by an oral agreement as to the terms on which the transfer of names 


is made, with or without a change of possession, is an, erdinary. mode 


of conveyance or transfer adopted by the agricultural classes.. It is 
not likely that a more regular and, at the moment,. more expensive. 
mode will bé generally adopted as long as mutations and transfers in 


‘the revenue registers can be effected on oral representations, It. is. 


‘equally unlikely. that the majority of petty tenure-holders. will be 
reached for some time to come by the warnings. conveyed in repeated — 


judicial decisions, of the risk run both in respect of original trans- 


fers, and the dealings of transferees who dispase of the property to — 


- third persons dishonestly, when the original transactions is not reduced _ 
‘to writing in a properly executed legal instrument of conveyance or — 


assignment. ‘Itis because that peril. to just rights is likely to be 
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increased rather than to be lessened if the civil courts in this prov- 
ince disregard any admissible evidence afforded by the mutations 

and transfers in the revenue registers made with the consent of the 
transferor, and afforded by oral admissions of the transferor as to the 
terms of an oral contract under which the mutation was effected, that 
I have considered it necessary to make these observations. 


The decision in Afaung Shwe Lon v. Maung Shwe An (Printed 
Judgments, 68) has been used by the Lower Appellate Court in this 
‘case, aud has been cited in this Court on other occasions as if it were 
an authority for éxcluding from consideration in dispute as to title 
to an agricultural holding the evidence afforded by the mutation and 
transfer in the Revenue Register, EX, and of the statements made or 
assented to by the parties before the revenue official. recording the 
transfer, as to the circumstances and conditions under which such 
mutation has taken place. The ruling in Maung Shwe Lon’s case 
cannot be so treated. That case decided that a report entered in the 


Thugyi’s Register No. [X of the transfer of land by sale signed by the 


transferor does not require to be stamped. The Deputy Commissioner 
-of Tharrawaddy (Mr. Irwin), who referred this amongst other ques- 
tions for this Court’s decision, reported that “zt ¢s certain that the 
_ people habitually make use of Register 1X as a register of title, and 
thereby evade the Stamp Act and the Registration Act.” In decid- 
ing this reference Hosking, J. C., remarked— 
“The register is kept for revenue purposes only, An entry in this registers 
‘though signed by the transferor, cannot be regarded as the instrument by which 
the land is transferred on sale, mortgage or lease, as the case may be. The entry, 
‘moreover, only purpcrts to bea report of a transaction which has taken place. If 
parties rely. upon such entries without having stamped and registered instruments 
of transfer, they do so at their own peril, The entries are only binding. upon the 
parties, so. far as they affect their responsibility to Government. I need not now 


‘consider how they may affect the parties to such entries by way of estoppel against 


ghird patties,” 

This remark evidently follows and extends aremark of the Bombay 
High Court in Fatma Kom Nubi Saheb v. Darya Saheb, 10 Bom, 
H. C. R., 187, where it was laid down that “the Collector’s book 
‘is kept for purposes of revenue, not for purposes of title, and the 
fact of a person’s name being entered in the Collector's book as 
an occupant of land does not xecessartly of itself establish that 
person's. title or defeat the title of any other person.” I have italic- 
‘ised the words “ mecessatrly of itself” because of their obvious 
importance. The tendency which became evinced in subordinate 
-courts in Bombay after this observation to treat it as giving sanction 
_to the omission from consideration of the evidence afforded by such 
“entries in disputes as to title to the occupancy has, to my own know- 
dedge, been to some extent corrected in later years in the Bombay 
Presidency. 

The remark that the evidence afforded by a revenue register does 
hot ‘necessarily ‘of itself establish” title is so guarded that it might 
be equally said that even a particular legal instrument of title duly 
stamped and. registered does not necessarily of itself establish title 
because such.an instrument may have become superseded by another. 
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My own view of the matter is that where occupancy-holders are’ 
such by virtue of a title recognized -by the Government, but such re- 
cognition is given by enrolling them like copy-holders in a register 
instead of giving to each a separate document of title, the revenue pur- 
poses for which such a register is kept are best served by maintaining 
the necessity of such a register, which, in so far as the title to the 
occupancy tenure is acquired from, or based upon the recognition of, 
the State, becomes a record of rights. ¢ 

But when a transferable and heritable right in such: occupancies -is- ' 
also recognised, the most vigilant efforts of the Revenue aufhoritiesto — 
maintain the correctness of the register (so that the person liabie’ at — 
the moment for the public asscssment may be readily ascertained) . 
would not ensure the correctness of the register, as to any. particular « 
occupancy atthe time of any dispute, because successions and trans- 
fers introduce changes at any moment, and because the parties to - 
any transfer xnd mutation in a register kept for revenue purposes, 
may (at their own peril it is true) agree tothe real terms of the con- 
tract between them being kept’ secret, and to the real nature of the 
transaction in which the mutation takes ‘place being misrepresented - 


for purposes of their own to the Revenue authority. . 


It is, I think, for these two reasons chiefly, and not so much because 
the revenue registers are kept primarily for reyenue purposes, that. 
the registration of a mutation of names loses some of ils probative . 
force when the title to the cccupancy is in dispute in a civil court. 
But. such an entry made with the assent of the previous holder must 
be taken to-show that.the transferor has at least consented to the. 


transferee being recognized by the Government as the present holder 
_of the occupancy, ______ ipa shasni tice ncn caeme morons 


The remark in Maung Shwe Lon’s case already quoted that such 
entrics arc only binding upon the parties so far as they affect their 
responsibilily to Government, must not be read as authorising the 
‘exclusion of evidence as to the fact of the transfer having made in 
the revenue register, where that fact is itself a relevant fact, nor 
must it be read as authorizing the exclusion of evidence as to the 
circumstances under which the mutation was made, and as to any oral 
admissions of the,partics to the transfer as to the terms:on which it 
was made, relevant in the case and not rendered inadmissible by any 
rule of law. 

It may serve to make my meaning plainer if I add here that when 
the occupant ‘holds under. a tile directly acquire! from the State or 
inherited intact from one who has so acquired, then the rccoznition 
of such title by the Government in an entry in the revenue register 
makes such entry a record of right: such title. may conceivably be“ 
acquired by original grant or recognition, or after an occupancy has 
been forfeited for non-payment of public assssment by a previous 
holder. , : 

But when mutations and transfers take place under a law which 
allows alienation of occupancy right, then as between private persons 
the mere record in a revenue register of a transfer does not of itself 
sufficiently show without further evidence what were the terms of 
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. the transaction-in which such mutation and transfer in the revenue 
- gegister have taken place, and even representations made as to this 
by the parties to the mutation may have been falsely made to serve 
their own purposes. 

‘A statement, oral or documentary, made by the transferor that he 
had sold, mortgaged, or leased a holding to the person whose name is 
- substituted for his own inthe revenue register with his consent is 
an admission, section 17, Evidence Act {I of 1872), which is relevant 
and may le proved as against the transferor and his representative in 
interest, section 21, 2b7d. what 

The bare fact of a mutation of names in the revenue register 
having taken place might not by itself go much beyond showing that 
. the transferee had accepted the responsibility to pay the public dues 
assessed upon the occupancy. It would not, however, be going too 
far to presume that he was not likely to do this gratuitously (see sec- 
tion 114 of this Evidence Act). 

- When the terms: of the contract under which the mutation took 
- place have not been reduced to writing in an instrument of title duly 
‘executed, and the terms of the oral contract under which that mutation 
took place are in dispute, any direct evidence as to the making of the 
oral evidence may be supplemented or rebutted by evidence as to 
| possession and enjoyment and other surrounding facts of probative 
value. Here it is to be remembered that “all facts except the con- 
. tents of documents may be proved by oral evidence” (section 509, 
~Andian Evidence Act) and this applies to oral statements and admissions 
equally with surrounding circumstances. : 

Again, as to eniries in the revenue register, it is to be remembered 


that eniries in books of account regularly kept in the course of busi- - 


ness are relevant whenever they refer to a matter into which the court 
has to enquire (section 34 #d¢¢) and “an entry in any public or other 
“ official book, register or record, stating a fact in issue or relevant 
“fact, and made by a public servant in the discharge of his official 
“duty, or by any other person in the discharge of a duty specially 
-“ enjoined by the law of the country in which such book, register or 
“record is kept, is itself a relevant fact’’ (section 35, 7d¢@). 


Thus without going into the wice question of the circumstances. 


under which certain evidence may be excluded by the doctrine of 
estoppel (Chapter X!II, Evidence Act)-or oral evidence may be ex- 


-. cluded by documentary evidence under the Evidence Act or any other. 


. law,.it becomes: manifest that neither the mere fact that a revenue 


- register'is kept for revenue purposes, nor the mere fact that the parties: 


*-to the mutation are not bound by any false representation which for 
their own purposes they may have made to the revenue authority as 
to the nature or terms of the contract between themselves, forms by 
itself any reason. why upon dispute arising evidence as to the fact of 
. the mutation and evidence as to statements made or assented to by the 
Parties to the. mutation should not be admitted by a civil court, and 


‘receive due consideration and be given due weight in the circumstances. 


proved in that particular case. It is equally clear that such evidence 
.. though not binding in the sense of being conclusive, and though there- 
-fore liable to be rebutted by other evidence, must often afford very: 
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“material aid to the Court in which the title to an ‘occupancy holding 


is disputed and in which a question is raised whether the transaction. 
in which the mutation of names took place was a sale or a mortgage 
or a lease or otherwise. — 

In the present case the plaintiff’s claim to have on the 6th Novem- 
ber 1893 purchased for Rs. 1,600 the plaint lands from ten persons 
‘who had in 1888 mortgaged the same lands to the defendants in docu- 
ments executed in the form of instruments of sale, and had subsequently: - 
attorned to the defendants as landlords and paid them rent and had 
effected a mutation of names-as to one occupancy in 1889, as to eight 
in 1&go, and as to the tenth in 1891, representing to the revenue - 
authority:at the time of such transfer and mutation that the lands. . 


" were made over in absolute sale tothe defendants, the consideration 
_ for the sales being the mortgage debts which these ten persons could 


‘not pay, © 


It appears that upon these transfers and mutations in the revenue 


. registers being made with such verbal acklowledgments, the defen-- 


-dants returned to these ten persons through whom plaintiffs claim 


the mortgage. documents which had been’ executed in the form of a. 
sale.. These ten persons, subsequently asserted that they were still 
the owners of the said lands, and made an unsuccessful attempt to. 
get the lands re-transferred to their names in the revenue register 
on the strength of their possession of the said documents and on the © 
allegation that they had received the documents back because they 
had paid the money due to the defendants, who meanwhile made an 
attempt to get back the -d:cuments in the manner and with the result 
described in.the. judgment of the Couit of First Instance. It was 


' whilst this dispute was waging that the plaintills, according to their 


_ Story, bought_ these lands, pi 
That the plaintiffs knew of t 


ig Rs. 1,600 to the above ten persons. 
dispute when the document on which 

they sue was executed (6th November 1853) is sufficiently shown. by 

their not joining their vendorsas parties, and by their entering into 

such a transaction when the lands were entered in the revenue revister 

in the name of defendant as well as by other evidence in the case. 

. The decision of this appeal.turns on the questions cf fact (as to. 
which the Lower Courts differ in the conclusion arrived at) whether 
the plaintiffs, ten vendors, had paid their mortgage debts to. the defen- 
dants in cash as is now alleged for plaintiffs, or by making over their 
already mortgaged Jandsto the defendant in absolute sale as alleged 
by defendant. . : 

The stozy set up by plaintiffs that the defendant’s ten mortgagors 
had gone in a body. and without witness, and paid off their mortgage 
debts in cash is uncorroborated and at variance with. another account 
given of the manner in which these debts were discharged, It_is also_ 
an improbable ‘story. There is no satisfactory explanation how the 
plaintifis came to pay Rs. 1,600 for these lands) when they. were: 
standing in the name of the defendant in the revenue register at the: 
occupancy-holder recognized by the Government. 


There is no satisfactory explanation why: the mutation of names in 
the Revenue Register [IX was delayed for about two years if those 
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mutations were merely a part of the mortgage transactions and not. 


effected as part of a further transactions between the morigagors and 
the defendant. 

I think that the Assistant Commissioner who decided this appeal 
has been misled by too narrow an interpretation of this Court's decision 
in Maung Shwe Lon’s case into giving less consideration and weight 
to much of the evidence in the case than it really deserves, and has 
given no convincing reason for disturbing the conclusion of the Court 
of First Instance; -which has given proper consideration to the fact of the 
mutations and transfers in Register IX and to the evidence as to 
circumstances under which those transfers were made and remained 
unaltered, the statements against interest made by the transferors during 
the continuance of their interests, and the evidence as to the course of 
possession and enjoyment since 1888, the date of the mortgages which 
on the showing of both sides were exccuted in writing in the form of 
sales in 1888. ; 

The habits of the people of this class must be borne in mind in 
weighing the evidence. When “the pcople habitually make use of 
“ Register IX a register of title and thereby evade the Stamp Act 
“and the Registration Act,” there is nothing suspicious in the fact of 
the defendant having returned to his mortgagors (through whom the 
plaintiffs claim) the documents which they had agreed to treat as 
mortgage documents, as they got the holdings transferred to defendant's 
name in Register 1X representing that they had sold them outright to 
him and they attorned to defendant as their Jandlord.  It"appears that 
the defendant miade efforts to yet these documents back when these 
transferors repudiated the sale, but the very fact of his having returned 
these documents without any record of title beyond the mutation of 
names in Register [X made on the verbal representations of the mort- 
gagors confirms the view that the mutations were the consequence of 
further transactions between the mortgagors and the defendant. 

Upon the evidence in this case [do not believe the mortgage debts 
were paid otherwise than by making over the mortgaged lands in sale 
outright to the defendant, but ayrecing with the view taken by the 
Court of First Instance | hold that the persons through whom the 
plaintiffs’ (respondents’) claim in this sait had sold the plaint lands 
outright to the defendant (appellant) and had atterned t> him as their 
Jandlord and were in possession of the Jands as tenants of the defendant 
when they effected to sell them, having no right so to do to the plaintiffs 
in the document upon which the plaintiffs suc. 

The plaintiff's suit against the defendant who is in possession 
(having according to astatement made by the plaintiffs in another 
Preceding iiss inc Go partics Saige pers are re 
plaintiffs’ vendors without resistin" from the ee anche a 
their sale to the plaintiffs) was ther OT Propeny ¢ east Aa 
Court of [irst Instance. 

The decree of the Lower Appellate Court . 
of the Court of First Instance is restored with ¢ 
respondents, 


is reversed and the decree 
‘osts throughout on the 
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Coipiial Revision Before Mr. H. F. Aston, Esq. 
. eos te He QUEEN-EMPRESS v. NGA SAN HLA. 
September ~~ “"“Neelect of duty by. village headman—Sentenced by Magistrate. . 


26th. -- . Section 8 of the Lower Burma Village Act authorizes a Deputy Commissioner: 
= ‘to fine, suspend, ‘or dismiss a village headman for negicct of duty. A Magistrate, . 
‘citing the abovementioned section as his authority, tried and convicted a v 
headman of neglect of duty and sentenced him to pay a fine. _ 
'- Held-that the Magistrate’s proceedings were without jurisdiction, 

: “THE conviction and sentence, which are not authorized by any. pro- 

' vision of the Lower Burma Village Act (Ill of 1889), are set aside,. 
and the fine, if paid, is ordered to be restored. Theproceedings of the 
First-class Magistrate, Maung Gyi, in this case appear to be altogether 
without jurisdiction and void; and should be treated accordingly, The 
decision will not prevent the Deputy Commissioner -from dealing with 
the alleged misconduct of the village headman departmentally by an 

 administrative:order under section 8 of the Lower Burma Village Act 
(IlI of 1889) if deemed proper. 2 
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Criminal’ Revision Before 1. F. Aston, Esg. 
METRE RE te So QUEEN-EMPRESS 0. NGA PO KET. 
eee - Sentenced in stabbing cases. . ie ate 
af a Adequate sentences should be systematically passed in stabbing cases... 


“In this case the Sessions Judge of Irrawaddy, who confirmed the 
conviction and sentence on appeal, remarked: “ The punishment. 
“ appears to be somewhat inadeyuale, but it is hardly necessaty to send © 
“the case back for re-trial on that ground.” aa Be a aa 

The sentence is clearly inadequate, and no proper cause to:the con- 
‘trary being shown, is enhanced from six-months’-to-two-years"-rigorous~ 
imprisonment. 

The case should have been'referred to this Court: by the Sessions 
Judge for orders, Adequate sentences systematically passed in stabbing 
cases are far more likely to have a deterrent effect on persons inclined 
to resort too readily to the use of dangerous weapons than spasmodic 
severity in the cases in which death results from the criminal use of: 
such weapons. he ces ee, 


Criminal Revision Before H. F. Aston, Esg. 
No. 912 of QUEEN-EMPRESS v. NGA ON. ~ — 
1895: Gyounds for Sassing a severe sentence—Severe sentence as distinguished from.en- 
N si 4 : he hanced sentence. nee nee 
; be ‘os ok previous conviction of theft admitted by an accused after conviction at’ a second. 


trial for an offence against property co properly taken inte enirsideration for 
_ passing a-more’severe sentence.than would ot ofS > ’ Phe. fact-that?.. 
Person about to be sentenced for an offence ‘«ietwsSe LE passer T Te ously reac : 
ordered to. give security for good behav’ - ge picts ee may properly 
c : Bea 2 ; Bea cae ama 
_ induce the ‘convicting Court to pass - "_.our is alsoa © han would otherwise 
be passed. a more severe sentence than would: es 


2 eM ee ae 


& grounds of ‘this refe ae cere peek 
as fies ~ srence are stated by the District Magistrate 
= nvgestaltan es ieee rae ; - 9i sate cenerk, 

; accused has adr, I find that in his judgment the Magis’ 
a : fies two previous convictions. I cannot, however, find 
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any record of this admission and the previous convictions have not been referred toin Cyminal Reutsion 


the charye. No. 913 of 
“One conviction apparently tcok place in 1801; the other conviction is one under _ 1895+ 

section 109, Criminal Procedure Code, and should not have been considercd. N aeepet 
r8th. 


“In view of the conviction in 1891, I do not know that the sentence of one year 
now inflicted is too severe. 1, however, submit these proceedings to the High Court 
with the recommendation that the Magistrate should be required to re-open the case 
and prove the previous conviction against the accused, failing which proof the 
sentence should be reduced.” 

A previous conviction of theft admitted by an accused after convic- 
tiun at a second trial for an offence against property may be properly 
taken into consideration as a reason for passing a more severe sentence 
than would otherwise be passed by the Magistrate trying the case under 
the section of the Penal Code under which the sccond offence is 
ordinarily punishable. ‘Thisis quitea different matter from an enhanced 
sentence under section 75 of the /udian Peaal Code. See this Court’s 
ruling in Queen-Empress v. Nga Py Pon (Printed Judgments, p. 93), 
where the true meaning of an enhanced sentence is explained. | 

The fact that a person about to be sentenced for an offence against 
property has previously been o-dered to give sccurity for good behaviour 
(section 100, Criminal Procedure Code) is also a matter which may 
properly induce the Convicting Ceurt to pass a more severe sentence than 
would otherwise be passed. A person of bad livelihood, who is convict~ 
ed a second time of an offence against property, should be dealt with far 

‘ more severely than the man who is mereiy known to have committed a 
petty theft a considerable time after a previous conviction. ‘There is no 
reason for interference in this case. 


eee 


Criminal Revision 


Before H,. F. Aston, Esq. aie of 
TAQ5. 

QUEEN EMPRESS », PYIN NYA. Pade aay 
Sureties—Yixtent of their liability—Bond for good behaviour, a7th. 


Sureties should mercly join as such in exccuting the bond binding the principal, 
and their liability should be to the extent of the bond executed by the principal. 

THE sureties have been called upon to execute a bond in an amount 
greater than that required of the principal. The suretics should merely 
oin as such in executing the bond binding the principal, and their 
Hiability should be to the extent of the bond executed by the principal. A 
new bond should be executed and substituted for those on the record. 





Criminal Revision 


fe No. Qa, 
Before H.F. Aston, Esq. | rae, f 
QUEEN-EMPRESS », NGA YE GYAW. Decomber 
Statement made to the Police and opposite statement made before.a Magistrate—False ——« 


evtdence-—Sunclion to prosecute. 


The accused, who was a witness in an earlier case, made one statement to the 
investigating Police Othicer and another opposite statement before the Magistrate 
who tried that case. ‘lhe Magistrate, in consequence, ordered the prosecution of the 
accused for giving false evidence, annexing to his order the memorandum of the state- 
ment made to the Police Officer and the record of the statement made before himself. 
At the trial of the accused, the Police Officer who had recorded accused statement 
was not examined as a witness. | 
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— 


‘Held—~That the a Reesanalerk of the Police Officer could not be used: as evidence 


-to:prove. what accused had stated to the Police Officer. 


Held further--that in the absence of anything to show that the: reonnaee head not, 


aS a! witness, told the truth tothe Magistrate in the earlier case, there was no ground 
“or ‘satictioning accused’s “prosecution. The ruling in Queen- Empress v. Po. Nyun 


(Printed Judgments, p- 79) applied. 
“THE following reference was made by the District Magistrate of 


Hanthaw addy. 


“A copy of a special police dia containing a statement of the accused, 
i 


signed by a man whose name is apparently ‘Maung Po Thet, was sent up 


by the Myoék.: This statement was not produced and the. writer was 


not examined. 
{think that‘in view of thé fact that the accused has denied the state-_ 


ment imputed to’ him, the evidence recorded against him is unsatis- 


factory. 
~ I therefore submit ities proceedings to the High. Court, with the 
recommendation that orders be, issued under section 43 3§ Criminal Proce- 
dure Code, for re-opening the case, recording the evidence of the officer | 
who recorded ‘the statement, and putting the original statement i in as 
evidence. ; 5 
The judgment of this Court was as follows :— 
“ The memorandum of the statement made to the. Police. Officer in-' 


vestigating the earlier cas¢ in which Nga Ye Gyaw was a w itness should 


have been produced, not for the purpose of proving what Nga Ye Gyaw | 


told the Police Officer, which could be established by oral ev vidence, but. 


‘to enable: the police witness to refresh his memory and-also to. enable. 


the Magistrate to sift the evidence when Nga Ye Gyaw denied having 


-so spoken. But there being nothing’ to “show that Nga Ye Gyaw | 


' did not tell the truth to the Magistrate in the earlier case as a witnes,. 
there was no ground for. sanctioning his prosecution under section 19 5, 


Criminal Revision 
* No. 1000.0f 
31895. 

* December 
Ijth. 


Criminal Procedure Code, for giving false evidence before the Magis- 
trate, see Queen-Empress v. Nga Po Nyun (Printed Judgments, p. 79), 
the ruling in which is equally applicable where a witness, having spoken 
falsely to the police, tells the truth at the magisterial inquiry. The 
accused has, moreover, been materially prejudiced by being tried under 
such circumstances on an alternative charge. 

The conviction and'sentence are reversed without ordering a new trial. 
The accused is o:dered to be Mschavged: 





Refone Fh £, Aston, Esq. 


NGA CHIT PE, NGA SHWE KIN. 


Sessions Fudge—~Faurisdiction. 
The acquittal by a Sessions Judge of an accused whose sentence is not subject to 
his confirmation is void for want ‘of jurisdiction. | 


QUEEN. EMPRESS 7 NGA PO THAING, NGA KYA BU, NGA. YAN, | 


THE following reference was mee by the Sessions Judge 2 


Moulmein :-— ’ 
The District’ Magistrate of Thatén submitted . his puree lacicd in. 
case No.:69 of 1895) j in which he had convicted the five accused parsons) 
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“and sentenced them to different terms of imprisonment, for confirm- 
ation of'sentence. One of the accused, Po Thaing, was sentenced to 
suffer seven years’ rigorous imprisonment, including three months’ 

- solitary confit.ement, and the others were sentenced each to suffer four 
years’ rigorous imprisonment. In going through the evidence in the 

' case, | came to the conclusion that there was none at all to justify the 
conviction of the accused Nga Yan, and I inadvertently ordered his 
acquittal and release ; but it subsequently occurred to me that | had 

‘ overlooked the fact that the sentence on Nga Yan, deing only one of 

_ ‘four years, was not subject to my orders under section 380, Criminal 
Procedure Code, and as his acquittal can only be legalized by refer- 

ring the case to you, [take the course of making this reference for re- 

‘vision of my ordér and that of the District Magistrate, with much 

regret for my mistake. 

"The evidence in the case sufficiently shows that all the accused 

persons except Nga Yan were concerned in the dacoity. The accused 

Kya Ba implicated him in his first confession, but he withdrew that, 

and, if he had not, there is nothing in the case to corroborate his state- 

ment against Nga Yan, who was not tdenttfied as one of those present 

‘at the dacoity. The fact of his having been seen with the others 

before the dacoity, even near the scene of it, as stated by the withness- 

“es Shao Bya and San E, does nat in any way prove that he was pre- 
sent at or concerned in the decoity, 

I therefore recommend the acquittal of Nga Yan for want of any 
evidence against him. 

The order of this Court was as follows :— 

The order of the Sessions Judge of Moulmein, dated the 29th No- 
vember 1895, acquitting accused Nga Yan, was not an order of a Court 
of competent jurisdiction (see section 380 of the Criminal Procedure 
Code). Itis now declared void and of no legal effect, It is not necessary 
for me now to form or express any opinion as to the weight to be given 

to such evidence as exists against this accused as an appeal lies from 
the conviction and sentence. 


Te mamnalaahemanal 


Before H, F. Aston, Esq. 


1 MAPAU. | } vf MAUNG THA LY. 
2. MAUNG KU. — dS MAUNG LUN BAW. 


Messrs, Agabeg & Bagram—tfor appellants. | Maung Kyaw—for respondents. 
' Movigage—Claim against specific portion of an undivided estate, 


A mortgage of his joint interest by one of several co-parceners is an estate doeS 
‘not entitle the mortgagee to possession of such estate. The mortgagee’s claim can- 
not be enforced against any specific portion of the estate as the specificshare of the 
‘mortgagor, until the share has been ascertained and separated by division of such 
estate. ‘ 

THE District Judge was in error in supposing that the plaintiffs could 
not succeed in this suit without joining Maung Bya as a co-plaintiff, 
' It being proved that the plaintifis were dispossessed of the plaint 
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Civil Second 
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1895, 
December 
16th, 
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land by the defendants, and that the plaintiffs at the time of such dis- | 


possession had a right tothe plaint land as heirs’ of their deceased 


Civil Second 
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parents, and the defendant having failed to show. that Nga Shwe Nge 


ee 51 had any separate right or interest in the plaint land at the time of the 


December. 
16th, 


—— 


mortgage by Nga Shwe Nge to the defendants set up by the defend- 
ants, the dispossession of the plaintiffs was wrongful, and the plaintiffs 
who have proved a right to the plaint land whilst defendants have 
proved none, are entitled to recover possession from the defendants. 
As to the assertion of the plaintiffs that they are entitled to the plaint 
land exclusively, the exclusion to which they refer must be taken.to 
mean, in this suit, che exclusion of the defendants, not the exclusion . 
of any third person‘not a party to this suit. Me 

‘Maung Bya is thus not a necessary party tothe suit as framed, and 
his interest, if any, in the plaint land is not imperilled by the plaintiffs 
recovering possession of the plaint land after being wrongfully dispos- 
sessed by the defendants. é 

The decision of the Court of First’ Instance is not very clear as to 
whether the plaint land was made over to the plaintiffs by Nga Shwe 


- Ngeas their share in the inheritance in the estate of their parents 


Criminal Reviston 
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(before the mortgage sct up by defendants) or whether the plaint land 
is part of any property of the parents which remained undivided up to 
the death of Nga Shwe Nee. It is, however, unnecessary to send 
back the case for a clear decision upon this point, as in neither of these 
circumstances would any right to this particular plaint land as mort- 
gagees or vendces vest in the defandants under the transaction which 
they set up. If the plaint land had been made over to the plaintiffs as 
their share in their pareats' property before the mortgage sct up by 
defendants, then defendants took nothing by their mortgage, as Nga. | 
Shwe Nge had no right to mortgage it. If, on the other hand, the 
plaint land had not been made over to plaintiffs and was part of un- 
divided property when the mortgage sct up by defendants took place 
then the defendants have acquired no right to possession of this parti- 
cular plaint land. 
"Inthe latter alternative the defendanis have their legal remedy 
which cannot be enforced even in a court of Jaw against any specific 
portion of an undivided estate as the specific share of the mortgagor 
until that share has been ascertained ‘and separated, 

The decree of the Lower Appellate Court is roversed, and that of the 
Court of First Instance is restored, with costs throughout on the re- 
spondents (defendants). 


Aetna sane 


Before HF. Asotn, Esq. 
RUNGASWAMY v, QUEEN-EMPRESS. 


Magistvate trying an accused of an offence under section 211, 1. P,C., committed _.. 
= a before himself— Furisdiction—S. 195, CC. P. : 


A Magistrate having heard a complaint made by A against B, ordered the dis- 
charge of B for want of evidence to support A's allegations. - A was subsequent 
tried and convicted by the same Magistrate of an offence under section z2t1, LP, C. 
In the course of A’strial the question was raised as to the requisite sanction : for 
A’s prosecution, but the Magistrate declared that the had sanctioned such prosecu- 
tion alter the issue of process against A. 
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- Held—That the Magistrate’s proceedings were void for want of jurisdiction une Criminal Revision. 


der section 487, Criminal Proceedure Code. No, 98: of 

UNDER section 487 of the Criminal Procedure Code, the Magistrate 169%» , 

: > Deceniber 
was not competent to try the accused for an offence under section 211, 18th. 


I. P.C., committed before himself, whether he had sanctioned the ——. 
’ prosecution or not before it began, that offence being one referred to 

insection 195 of the Criminal Procedure Code. The conviction and 

sentence are set aside and the fine ordered to be restored, the trial 

being void for want of jurisdiction in the Magistrate to try the accused. 

The order will not prevent the accused being now tried by a Court of 
competent jurisdiction, the proceedings of the Magistrate being taken 
"as equivalent to sanction under section 195 of the Criminal Procedure 

Code. 


Before HH. #. Aston, Esq. Civil Second 


MAUNG MYAT TUN (Pxatwriee), MAUNG PE (Derenpant), Re- 4¢¢a! No. 175 of 
APPELLANT. 0" 2) SPONDENT. 1895. 
December 
Maung Kyaw-—for appellant, zoth. 


— 


Declaratory decree—Consequential damages, 


_ Were A, in execution of his money-decree against B, gets attached certain pro- 

‘ perty sold by B to C, and C fails to get released from attachment such property, 
which is subsequently sold in execution of A’s decree. 

.  Held—That C is entitled to bring in one suite against A a claim to such proper-- 
ty in dispute as well as a claim for consequential damages. 
THE preliminary point upon which the Lower Appellate Court has 
reversed the Original Courts’ decree and dismissed this suit is un- 
sustainable. 
When the plaintiff failed to get released from attachment the plaint - 
' property which the defendant had got attached in execution of his 
“money-decree against a third person, the plaintiff's vendor, and which 
defendant appears to have subsequently got sold in execution of that 
decree, the regular suit which the present plaintiff was entitled to 
bring against the defendant wag a suit to prove that the plaint pro- 
pérty belouged to the present plaintiff at the time. of the aforesaid 

attachment, and he was entitled to recover on proof thereof; and to in- 
clude a claim therefor in the same regular suit as consequential da- 
mages, the loss which the plaintiff had incurred through being thus 
wrongfully deprived of thesaid property by the present defendant in | 
spite of his protest. 

_ The fact that the sale took place between plaintiff's vendor and the 
‘plaintiff when a suit for a money-decree was pending between the pre- 
sent defendant (as plaintiff) and.the plaintiff's vendor as defendant, is 
immaterial if the sale was a bond fide sale for valuabl> consideration to 
the present plaintiff and not a mere colourable or shim transaction 
arranged in collusion to protect the property and to maintain the inter. 
est of the vendor therein. 

_ The decree of the Lower Appellate Court is reversed and the case 

is remanded to that Court for a fresh decision on the merits with refer- 
ence to the above observations. 
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Before H. F. Aston, Esq. 
NGA TUN AUNG GYAW 9». QUEEN-EMPRESS. 
Mr, Wilkins—for appellant. 1 Government Advocate—for respondent. 
Sentences in cases where public servants are offered personal violence. 


Public servants are entitled to such protection as the Criminal Courts can offord 
by passing deterrent sentences in cases where gress personal vivlence is offered 
to them in the lawful execution of their duty. ‘ 


THE convictions under sections 353 and 324 of the Indian Penal Code 


are altered to a conviction of voluntarily causing hurt to deter a. pub- 


lic servant from his duty under section 332 of the Indian Penal Code, 
maintaining the sentence of eighteen months’ rigorous imprison-' 


ment, 
It has been urged for the applicant that the sentence passed by the 


‘Magistrate is unduly severe. 


duty, 


Criminal Appeal 
*. Noa. 408 of 
1895. 
December - 

» goth, . 


Semanal 


I donot think so, Itis an elementary principal of. sound adminis- 
tration that one public servant properly supported is worth a dozen’ 
tamely supported. 

Public scrvants are entitled. to such protection as the Criminal 
Courts can afford by passing deterrent sentences in cases where gross 
personal violence is offered to them iu the Iawful execution of their 

If it were otherwise, the executive would lose its most powerful aid 
to upholding the lawful authority of public servants, and might have 
to look elsewhere for that necessary aid, at the cost of the tax-paying 
community, if the Criminal Courts permitted themselves to neglect 
their manifest duty in this respect. 





Before 7. i. Aston, Lsq. 
NGA SHWE KYAW w. QUEEN-IEMPRESS. 
The Government Advocate for the Crown, 


Circumstances which cunnot properly be excluded from constderation by a Court of 

Fustice exeresing Jurisdiction Grounds for leniency in passing sentence, 

The assistance given by one of the accusedao further the ends of justice cannot. 
be properly excluded from the censideration ef a Curt of Justice at his trial, and 
is taken into due consideration in passing sentence because the ends of justice re» 
quire that the Court: should look further than the personal motives of an toformer, 
however selfish and despicable those motives: may be, 

THE appellant Nga Shwe Kyaw has been convicted upon clear and 
sufficient evidence of the offence of dacoity with murder under section 
396 of the Indian. Penal Code, and there is no reason to interfere with 
that conviction, which is hereby confirmed. 

The question remains, whether the capital sentence passed’ upon 
this appellant, subject to the confirmation of this Court, -is one which 
the ends of justice require. 

. The Additional Sessions Judge has remarked in his judgment ;—~ 

“If there are any circumstances in the case rendering a les. sentence 
than that »f death in the case of Shwe Kyaw (requisite), it can be rep- 


‘resented by those authorities who are. of that opinion It does not 


concern this Court, as itis a matter for the executive.” 
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The Additional Sessions Judge, in this portion of this judgment, evi- 
dently refers to the fact-that Nga Shwe Kyaw at once made a full 
confession of his complicity in the crime and gave up the names of his 
accomplices; that it was from this information that two of the gang 
were successfully ‘prosecuted; and that, in the opinion of the very 
officers whom the Additional Sessions Judge had commended for their 
skill and activity, the detection would have been extremely difficult but 
for the information obtained from Nga Shwe Kyaw, - 


Criminal Appeal 
‘No. 498 0 
1895, 
December 
20th, 
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The Additional Sessions Judge is in error'in supposing that these . 


are circumstances which can be properly excluded from the consider- 
ation of a.Court of Justice exercising jurisdiction, and in holding that’ 
such matters are only the concern of the executive authority, which 
exercises the prerogative of clemency. : 


The assistance given by one of the accused to further the ends of 
justice is taken into due consideration, because those ends require the 
Court to look. further than the personal motives of an informer, how- 
ever, selfish and despicable those motives may be, 


In this case, ‘the Sessions Court had jurisdiction under section 338 


of the Criminal Procedure Code, without reference to executive author- 
ity, to tender a pardon to Nga Shwe Kyaw even alter commitment, 
with a view to obtain his evidence as a witness against the rest of the 
accused, It is open to argument whether this power, if the Additional 


Sessions Judge had chosen to exercise it, would not have been proper- | 


ly exercised if there was ground for holding that the full disclosure 


which ‘this accused had made already and which had been recorded 


as a confession, was made in the hope andexpectatién of his being 

accepted as an approval in a case in which the successful prosecution 

of the rest depended upon the information supplied to the police by. 
_ this prisoner. 

Then, again, even where this course is not followed, the punishment 
of any one of the accused who may have first given the police the in- 
formation needed for the detection and conviction of the rest ofa gang 
of dacoits may be made more deterrent to other evil-doers by leniency 
than by ahd For one of the greatest risks incurred by persons 
banding themselves together to commit crime is the danger that any. 


one of them on arrest, whether immediately or from recognition or | 


reasonable suspicion, may try to save himself by denouncing his ac- 
complices. 
The more this risk is brought home to them the greater the check 
on the disposition of desperate characters to combine in guings to come 
mit violent crime, and the greater the protection thus afforded to the 
general community. : 
The above consideration would have far less weight in a case where 


a principal offender, who took a leading part, tries to save himself by » 


a confession when detection is imminent and other evidence is procu- 
rable ; but this is not such a case. 
The capital’ sentence is commuted to one of transportation for 


life. | 
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Griniinal Appeal Before H. F. Aston, Esq. | 
Wad GF - PATAWPRE v. QUEEN-EMPRESS. . 
‘ip PO QGe oo bs ait ; 
Decanbeiee PAKALO ». QUEEN-EMPRESS. 
AGE 3 ' QUEEN-EMPRESS v. PATAWPRE axp PAKALO. | 





The Government Advocate—for the Crown. : > - 


Dacoity with murder—Indian Penal Code, ss. 37, 111, 149, 396. 


” ° Held—That; under the circumstances stated, the two accused committed ‘the- 
offence of dacoity with murder punishable with death. 


“ PATAWPRE, appellant in appeal No. 389, and Pakalo, appellant in 
‘appeal No. 390, were tried jointly with a third person Kyaw Wa alas: 
“Saw Wa, in the Court of Session for the Moulmein Division, upon a 
* charge of having together with others, committed the offence of dacoity~ 
with murder under section 396 of the Indian Penal Code. : 
~~ The learned Sessions Judge, who ‘did not formerly acquit any of 
these'three persons of the offence under section 396, convicted each: 
of them of an’ offence of robbery with hurt under section 394, Indian 
“Penal Code; and having added during the trial a charge of murder — 
* ‘under section 302, Indian Penal Code, against Kyaw Wa, alias Saw 
“Wa, and a charge cf abetment of murder under sections 302-109 
against Pakalo, found that Kyaw Wa alias Saw Wa, had foully 
murdered one Pata O, and sentenced him to death under section 302, 
‘Indian Penal Code, and sentenced Pakalo to transportation for life 
’ ‘utider sections ‘302—109, Indian Penal Code, for abetment of the said ° 
murder. The conviction and sentence of Kyaw Wa alias Saw Wa, - 
have already been confirmed... When the appeal of this coavict was. 

- “being heard together with the appeals of Patawpre and Pakalo, appli- 
‘cation was made to this Court, on behalf of the crown, to revise the. 
proceedings of the Court of Session, as the evidence on the record. 
showed that each of them had co-operated in committing murder in. 
the. commission ‘of dacoity, and the offence was one of so atrocious a. 
description that the record showed a serious miscarriage of justice. 
:It was then pointed out that, in so far as the prisoner Patawpre is — 

‘ concerned, it was open to the Crown to appeal against the finding, | 
treating it ds an acquittal of the more serious offence, and that it would. 
be more convenieat to deal with the case of both:the appellants after 
this appeal was made, if any such appeal was intended. “alk 

‘In Criminal appeal No. 485 the Crown appeals against the acquittal 
of Patawpre and Pakalo of an offence of dacoity with murder, section 
396, Indian Penal Code, on the grounds that the evidence establishes ~ 

the fact that each of them had’committed an offence of dacoity with- ° 
murder under section 396, Indian Penal Code, and further that they 
were co-operators in the murder of Pata O, and should, in. the — 
extremely brutal circumstances of the case, have been sentenced to» . 
death. : oes 

“The direct and'most important evidence in the case as to the dacoity 
and murder is the evidence of two eye-witnesses, Nan Mu‘Ko and her: 
grand-daughter Nan Mu To, and the confession of Patawpre, which | 
‘has been admitted in evidence by the Lower Court as one voluntarily- 
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‘ % 
>made, and which may be taken into consideration against Pakalo, Criminal Appeat 
-because taking into mind all that Patawpre says to excuse himself, gee 


he .admits quite enough to incriminate himself as an accomplice, _ 1895. 
First, as to whether five persons took part in the robbery or only three. December 
Nan Mu Ko is clear and positive on this point. She says that the aoth, 


pattem 


house was attached by five men, of whom she recognised the three . 
before the Court as long known to her, She did not know the other 
“two at all, but was sure there were five men, who all came inside the 
house. Patawpre, in his confession, says that five men were concerned, 
and admits that there was a dacoity. No satisfactory reason has been 
‘given in the judgment of the Lower Court, and none is discoverable 
from the record, why this evidence should not be believed, and my own 
‘opinion on the evidence is, that it is sufficiently established that five 
persons, including the three men already named, were concerned in 
-conjointly committing the robbery in question, and that the offence, so 
far, was more than robbery, as it amounted todacoity. Then as to the 
share taken in the murder of the boy Pata O, aged nine years, by 
-Patawpre and Pakalo. The description given by Nan Mu Ko, his 
-mother, is as follows :— 

“ All the five men came up to my house, and richt intoit. Iwas afraid. I was 

‘seized by Saw Wa, who demanded money of me. I said I had none and could 
net give any. Then Saw Wa said: ‘If you don’t give us moncy (1) will cut 

jyou down!” | still said Thad no money, Then Saw Wa said, If you don’t give 
money, I will heat this de¢ and apply it to you.’ ” 

After describing how she was then branded on her arms, forehead, 
-ear, and lip by Saw Wa in the presence of the four other dacoits, 
-including Patawpre and Pakalo, she continues the narrative :— « 

“Then Saw Wa. again demanded money, and said, if I did not give it, they 
‘would carry me off by force into the jungle. 1 could not give any moncy as f had 
‘none, The men took a saunga paso, anda gaungbaung. 1 and my son Pata O 
and my grand-daughter Nan Mu To were taken to the jungle, a good distance 
from my house, to the.east. Then Saw Wa again said J must give money, and 
“when I said [ had none, he said, ‘Do you prefer your son or your money PL said 
1 prefer my child ; do not kill, Thereupon Saw Wa cut my son Pata O across 
“the neck. He gave nine cuts, Pakalo held tay son whilst Saw Wa cut him. My 
son died there and then. While my son was being Killed, Patawpre did nothing. 

He stood about 10 or x2 feet off. He did not interfere to save the boy. ’ 

This witness has also described how she was bound, and how her son 
Pata O was still ticd to her and her grand-daughter Nan Mu Jo when 
he was killed. 


The grand-daughter Nan Mu To is equally positive that five robbers 
entered the house, and, after describing the branding of Nan Mu Ko, 
Says i-— 

“Then grand-mother and I and Pata O were taken into the jungle. The third 
accused (Pakalo) ted us by a rope with which we were tied. All the five dacoits 
followed. Then second accused, Saw Wa, cut Pata O and killed him while Pakalo 
held him. ‘The first accuszd (Patawpre) was at the back holding the rope. Pakalo 
held the bay by the hand while the second accused killed him.” 

There is from first to last no reason discoverable of any weight, from 
‘the record, why the above narratives should not be believed and 
acccpted as a substantially accurate account of the dacoity and the 
anurder of Pata O,, . 


Criminal Appeal ” 
‘Nos. 7882 39 
‘and 483 of: 
Sea 1898... 
“December | 
* 20th. © 
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The’ bearing ‘of Sections 37, r11, and 149.0f the Indian Penal Code. ° 


“upon the facts which are prayed beyond room for reasonable doubt by - 
‘the above evidence will be found fully discussed in my judgment in the 
“case of Hakim Ali'and others v. Queen-Empress (Printed Judgments, 


p: 150), to which and the section 114, Indian Penal Code, the attention 


of the Sessions Judge is invited. 


It is, I consider, proved by convincing evidence that Pakalo, who: was 


“convicted ‘under’ sections 302—109 of abetment of murder,.when he 
should have been convicted as a principal under section 302, Indian 
Penal Code, and’ Patawpre, who, was convicted only of robbery with - 
_ hurt. under séction, 394, Indian Penal Code, both committed the com- 


bined offerice of dacoity with murder, punishable under section 396, - 


‘Indian Penal Code, with death. The appeals of Patawpre and Pakalo 


are dismissed, and'in the appeal of the Crown in this case against the . 
acquittals’ of these two -prisoners. under section 396, Patawpre and. , 
Pakalo are now convicted of the offence of dacoity with murder. 
In assessing punishment, it has to be borne in mind that the murder 
of Pata O is one for which both these accused are liable to the punish- 


ment provided by section 396, Indian Penal Code, as one committed , ° 


in the dacoity they’ with others. were jointly committing, and, further, . 
that it has been clearly established that it was a murder committed, not,. 


- merely with the knowledge and connivance and in the presence of both. 


these accused in furtherance of their common intention to, commit... 
dacoity,. but also committed with the active eo-epeafion of both ©. 
Patawpre and Pakalo. 


I have taken into full consideration whether the delay witch fae 
occurred, and the manner in which the case has been dealt with inthe - 
Lower Court, afford a proper-and sufficient ground for refraining from 
now passing capital sentences. But I feel constrained to hold that 
any such consideration is entirely outweighed by the necessity of pass- - 
ing an adequate sentence for a crime committed with such inhuman 
ferocity and with such revolting cruelty to the unfortunate victim's 
mother. Any other view of the case would involve a gle miscar- 


riage of justice. - 


The sentenze of the Court is that each of the aoninied: Paine’ and 


Pakalo, be hanged by the néck until he is dead«.. 
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Before H. F. Aston, Esq. 


MA SEIK ‘SE—Aprettant (PLAINTIFF) v. NGA TUN, NGA KYO: xp 
NGA’ YE—Resronpents (Drrewpanrs).: 


Maung f, hin—for appellant. ted ‘oe Maung Kyaw—for defendants. 


Civil: Court—Furisdiction of—in suit for possession of land, the title to which 
by one party is recognized by the revenue authorities, 


“whee the. plaintiff alleging 4 superior title seeks to recover possession of certain 


“tants of which the. plaintiff has been dispossessed by the defendants under circum- 


:.. stances’ which. when. proved entitle’ the planintiffs to eject the defendants from'the’ 
said lands of which the a on that hypothesis has been:wrongfulty dispossessed 
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“sthe mere fact that the defendants base their title upon a recognition by the revenue 


authorities of the existence of a right of use and occupancy on the part of all or any 
-of the defendants does not bar the jurisdiction of the Civil Courts to decide whether 


the plantiff has a superior title to that set up by the defendants and to grant such . 


“relief as the circumstances proved make requisite and just and as the law permits, 
THERE is nothing in the provision of the Lower Burma Land and 


~ Revenue Act (II of 1876) quoted by the Lower Appellate Court which 


can be. interpreted to bar the jurisdiction of the Civil Court under 
section 11 of the Civil Procedure Code (Act XIV of 1882) to try the 


“suit. 
The suit is one of a civil nature in which the plaintiff alleging a 


“superior title seeks to recover a possession of certain lands, of which 


the plaintiff has been dispossessed by the defendants under circum- 
stances which, when proved, entitle the plaintiff to eject the defen- 


- -dants from the said lands of which the plaintiff on that hypothesis has 
: ‘been wrongfully dispossessed. The mere fact that the defendants 


base their alleged tithe upon a recognition by the revenue authorities 
(through a subordinate revenue official) of the existence of-a right of 


use and occupancy. on the part of the defendants or on the part of any 


one of them does not bar the jurisdiction of the Civil Courts to decide 


whether the plaintiff has a superior title to that set up by the defendants 
' and to grant such relief as the circumstances proved make requisite 


-and just and as the law permits. 

The facts proved by the evidence are that the plaintiff was in pos- 
session and enjoyment of the plaint land from- 1882-83 to 1889-90 
under a pattah obtained from the revenue authorities. She on expi- 
ration of the term of the pattah sought to continue in possession and 


. €njoyment as the registered holder and was actually assessed to the 


land revenue thereon and has paid it continuously. But in conse- 


‘ squence of a blunder described in the judgment of the Court of First 


Instance, the plaint land was supposed to be unoccupied, and the 
names of the defendants appeared in the revenue accounts as the 


‘recognized occupants and they occupied the plaint land from 1890. 


This blunder was so far rectified by the revenue authorities that from 
1893-94 the name of the plaintiff became substituted in the revenue 
-accounts for that of the defendants, who, however, have prevented the 
plaintiff from resuming possession and enjoyment. The Lower Appell- 
-ate Court has wrongly dismissed the case as one in which. the Civil 
‘Courts have no jurisdiction. 

It is. not necessary, however, to remand the case to the Lower 
Appellate Court for a fresh decision as the only case which the re- 
‘spondent’s advocate has sought to make out is a temporary recognition 


“by the revenue authorities of the defendants (respondents) as the 
‘registered occupants. That recognition was due to mistake and was 


merely temporary and forms no real defence to this suit. For even if 


- the decision of, this suit were to depend upon the recognition by the 


revenue authorities of the title of one party or the other which can 


- hardly be the case as long as it is held that the entries in the revenue 
. accounts are made for revenue purposes and are not necessarily proof 
of title, still the-fact remains that the recognition.set up by the defend- 


ants has been cancelled by the revenue authorities and the plaintiff had 
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become recognised instead-as the revistered holder of the plaint land 
under the revenue authorities. 

The decree of the Lower Appellate Court is reversed and that of the 
Court of First Instance is restored with costs throughout on the 
defendants, the present respondents. 

The plaintiff will recover possession from the defendants of the plaint 
land. 

Before H. F. Aston, Esq. 
QUEEN-EMPRESS vw. NGA TUN YE, . 
Rewards in optum cases. - 

ae practice of granting rewards for small seizures of opium should be discour- 
age 

I CONCUR in the-view of the District Magistrate that erating re- 
wards for small seizures of opium is likely to lead to false charges 
being trumped up. The practice, which is not uncommon, should be 
discouraged. The fine in this cass is reduccd to’ Rs. 10; the ce a 
if paid, to be returned to the ReGtned, 


Before H. F. Aston, Esq. 
QUEEN-EMPRESS 7 MI SHU KADIR, . 
Doubt— Reasonable doubt, 


. When a Magistrate is in doubt as to the guilt of the accused he should not cont 
promise his doubts by passing a lenient sentence. 





THE Magistrate, being evidently in doubt as to the guilt. of the , 


accused, should not have “compromised his doubts by passing a lenient 
sentence. He should ‘have given his best attention to the question 
whether the doubt after consideration of all the evidence was a reason-~ 
able doubt. The evidence does leave arcasonable doubt as to the guilt 
of the accused. The conviction and sentence are reversed and the fine, 
if paid, ordered to be returned to accused. 





Before H. F. Aston, Esq. 
QUEEN-EMPRESS #. NGA-SAN. 
Boat thefts—Cattle theft. 
Boat theftsand cattle thefts call ordinacily for a severe sentence. 
Tue Subdivisional Magistrate of Twanté, Maung Po Thaik, ought to 


be aware that. a summary trial is not suitable for boat thefts in which 
a sentence of two years’ rigorous imprisonment would ordinarily be a 


"proper sentence. The reason why boat thefts and cattle thefts call 


ordinarily .for a sentence of two years’ imprisonment is two fold. 
They for the most part are committed by professional thieves, or by 
persons ready to join the ranks of. professional thieves, and the injury 
inflicted on the owners is not measured by the intrinsic value of the 
property stolen, but is usually far beyond that value when the owners 
are aeprived of inetes means of livelihood by the loss of their cattle or 


a 
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of their boats. These considerations should be borne in mind by all Criminal Revistor- 





Criminal Courts which have to deal with boat or cattle thefts. In the Ni ee of 
present case | will not interfere, however, as a similar miscarriage of eek 
_ Justice in future is more likely to be prevented by drawing the attention yth. 
of the District Magistrate to the defective arrangements under which — 
this miscarriage of justice has occurred than by exercising this Court’s 
power of revision in this particular case. 
Before H. F. Aston, Esq. Criminal Appeat: 
NGA PAW v, QUEEN-EMPRESS. dee as 
Stolen property—identification of— apr 


.. When property alleged to be stolen is recovered and produced and is not dis- —_ 
tinguishable from the property stolen, identity may often be reasonably inferred 
from surrounding circumstances proved in evidence instead of from evidence of 
persons able to speak from personal knowledge and; positive recognition of the 
property. 

APART from the direct evidence as to the indications of a theft of | 

paddy having taken place from the bin of Nga Ba So and the exact 

_ resemblance of the paddy recovered from the possession of appellant 

“to the paddy in Nga Ba So’s bin, there is the following evidence, 
which both the District Magistrate and the Sessions Judge believe to 

be true evidence. The village headman was roused at night by the 
barking of dogs and was therefore on the alert. He discovered that 

appellant was absent from home after midnight. He left three men 
on watch and then sounded his gong as a ruse to bring appellant 

_-home. The appellant came home, returning to the back of his house 
with a sack of paddy, and was arrested behind his house with paddy 

_ in his possession, which he was trying to carry surreptitiously into his 
own house. These are facts spoken to by disinterested witnesses, eye- 

witnesses whose evidence is rot only unshaken but has been strongly 

_ corroborated by two witnesses called for the defence. The ques- . 
tion, whether the paddy recovered in this case was stolen paddy, that . 
is, obtained by the commission of theft, is a question of fact in this 

case and not of law. 

Under section i114 of the Indian Evidence Act (I of 1872) “ The 
‘Court may presume the existence of any fuct which it thinks likely 
“to have happened, regard being had to the common course of natural 
“events, human conduct, and public and private business in relation. 
to the facts of the particular case.” 

Now what is there to rebut the above facts, facts which, having 
regard to the common course of natural events, human conduct and | 
private business must surely bring conviction home to reasonable: 
Minds that the appellant was, having regard to the particular cir- 

‘cumstances of the case, surreptitiously removing this sack of paddy 
to his house after midnight because he had stolen it, unless there is: 
some credible explanation of his conduct. | bs 

There is only the interested, ir:esponsible, and unsupported state- 
ment of the accused himself. The statement of an accused person. 
«s taken into due consideration for what it is worth. ‘ It is sometimes: 
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Setrafgl ape of real value, because the accused is in the: best position to offer a: 


Ni pr . satisfactory explanation, of. circumstances which appear inctiminating 
April when any. such explanation is possible. It is generally worthless 
ee when it is a mere self-interested and unsupported denial of the truth 
_ome. of facts established. by clear evidence. The irresponsible, untested, un- 


supported, and self-interested allegations of a person who: speaks with 
a powerful inducement to suppress the truth, if he be guilty, do not. . 
acquire greater probative value from the fact of their being made ia 
‘the dock and not in the box.. ae 
The story of the accused is that he was arrested outside ‘his house- 

when he had gone out to obey a callof nature and that the bag of 
rice was lying at the back of -his house and was not brought by him 
when he was arrested. Both these allegations, in contradiction of the. 
evidence recorded; have been rejected as untrue by the District Magis- 
“rate and the Sessions Judge. for sufficient reason, 


It appears to me that the existence of a theft of paddy on the night 
in question and that the paddy recovered from the possession of accused 
-was paddy stolen. in such a theft are facts rendered in the. highest de- 
gree probable by the evidence above discussed (irrespective of the. 
other evidence that it was Nga Ba So’s paddy which was stolen) when 
regard is had to the matters mentioned in section 114 of the Evidence 

' Act in their. relation to the circumstances under which accused was. | 
arrested red-handed.) ee Fat Sy 

The conviction of the appellant of the offence of theft under section ; 
379, Indian. Penal Code; is sufficiently supported by the portion of the 
evidence above discussed, which leaves no room for reasonable doubt 
thab. he was surreptitiously conveying the paddy to his -house after. 
midnight because he had stolen it. ‘The appeal is rejected, I have 
made the above remarks in rejecting this appeal because they are 
rendered necessary by the manner in which the evidence has been 
treated by the Sessions Judge, who remarks: “The only question for 
“consideration is whether the paddy in the accused’s possession was. 
“paddy stolen that same night from the complainant’s store, so as to 

. “Justify the conclusion that the accused was the thicf.” 
- Inthe present case such ‘proof was not essential to a conviction under 
section 379, Ind:an Penal Code, for the case did not rest mainly upon. 
the resemblance of the paddy which accused was surreptitiously remov- 
ing to any paddy which had disappeared from Nga Ba So's bin. 
The learned Sessions Judge has relied upon the ruling in Nga Kya 
| Baw v. Queen-Empre’s, Criminal Circulars, 1883, No. 24, that “ identity, 
not mere sithilarity, must be established,” but has omitted to discrimi-. 
nate between the modes by which ¢dentzty can be established. | 

_If-a man sees a thief enter his room at night and take a handful of 
rupees from an unknown number on his table and gives pursuit and 
arrests the thief in his flight, and the thief throws down a handful of 

' rupees, it could not be said that a conviction for theft would be wrong 
unless the identity of the rupees thrown down with rupees taken from 
the. complainant’s table be clearly proved by evidence based upon 
regemblance, and. not upon.other circumstances as to the identity: of 
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the rupees stolen. It isclear that such identity can be established Civil Appeal 


by evidence other than evidence of a person able to speak to actual No. 64 of 

appearances differentiating these rupees from other rupecs. wo oe 
The ruling quoted by the Sessions Judge is subject therefore to the eer 

above qualification and may be more accurately rendered as enforcing maa 


the necessity of exact evidence of identity when such identity is 
essential to a conviction for theft, and as further laying down. that 
when such evidence as to identity rests only upon the personal 
knowledge of the witness as to recognition from the appearance of 
the article stolen, the evidence as to resemblance must be exact and 
differentiating. 


| Before H. F. Aston, Esq. Sia ria 
MA GAUK v. MAUNG PO KA. He. ed of 
Mr. Sutherland—for appellant. | Mr. Christopher—tfor respondent. —_ 
Colowrable sale explained. Mea 
_ Collusion between a debtor and his ostensible vendec to defraud a judg ment-cred- tite 
itor by pretending that a sale of the debtor’s property has taken place when there os fees 


has been, in fact, no genuine sale but only a colourable (that is, a sham) one to pro- 
tect the property of the debtor, does not prevent the judgment-cereditor from pro- 
ceeding against such property as still the property of his judgment-del.tor (the 
sham vendor). But a real sale of any surviving interest of the deltor, if it takes 
place before the property has been attached or specially bound by the decree, will 
hold good, even though such sale may prevent the creditor from getting his decree 
executed against the property. : 

The Assistant Commissioner is in error in supposing that the 
cases cited by him (Civil Second Appeals No. 19 of 1892 and No. 189 
of 1892) are parallels to the present case, and that it is in any way con- 
clusive in the present case that the decree obtained by the defendant 
Ma Gauk against the plaintiff Maung Po Ka’s ostensible vendor Mi 
Than in another suit under which the plaint property was attached 
was a minere moncy decree. 

The question for adjudication in this case, a question sufficiently 
covered by the issues framed by the Court of First Instance, was 
whether the transaction set up in the plaint, upon which the plaintiff 
Nga Po Ka bases his claim to be the owner by purchase of the plaint 
land under a deed of sale executed by Mi Than and registered, was a 
real and genuine transaction, namcly, a real sale for valuable dond fide 
considcration intended to pass the interest of Mi Than in the property 
to the plaintiff Nga Po Ka, or whether the transaction was mercly 
colourable, that is to say, a sham sale intended to proicct the interest 
of Mi Than in the plaint property by enabling Mi Than to pretend 
that she had sold the property when she bad, in fact, only sccured a 
pretended purchascr without actually parting with her intercst in the 
property and without receiving consideration. 

If the transaction was a real one in the sense first described, then 
the present defendant, the judgment-creditor of Mi Than. cannot bring 
to sale as the property of Mi Than any land which Mi Than had sold 
before the present defendant got his attachment placed, as there would 
in such case be no interest Icft in Mi Than for present defendant, 
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~ het jiidgment-creditor, to get attached and sold in execution of his: 


‘money decree against her. 

Tf the transaction was a mere colcutrable or sham. sale in the setise i 
‘secondly described above, then there would be nothing to prevent. the: 
_ defendant from bringing to: sale under her money dectee against Mi 
‘Than the interest of Mi Than-in the plaint property which she had 
on that hypothesis only pretended to part with. 

[have examined the whole of the evidence in the case, and the | con 
‘clusion at which I lave arrived is that the plaintiff Nga Po Ka, the 
“ostensible purchaser of the plaint property, obtained the registered? 
deed of sale which he sets up by entering into collusion with Mi Thar. 
and that no real consideration - actually passed. ‘It is probable that a 


_ pretence of paying money to the ostensible vendor Mi T han was made, 


“) Cviminal Region: eat 


No. 280 of 
1896, 

. April 
‘20th, 


— 


but, if so, the money was returned to Nga Po Ka. 

The balance of probability on the evidence in this case is in fetetee 
of the view that the transaction was a colourable and sham one, col-- 
lusively entered into to protect the interests of Mi Than in the plaint 
_ property and not to pass her interests therein to Nga Po Ka, 

The suit of Nga. Po Ka was therefore properly dismissed iby the- 
Court, of First Instance. 

The decree of the Lower Appellate Court is reversed and the decree. 
‘of the Court of First Instance is restored with costs in both Courts, on. 
the respondent, original plaintiff. ae 


Before H. F. vee Esq. 

QUEEN-EMPRESS v. SHWE HLA. | 
Fishery—B. Fisheries Act, $3. 2,7 (a) and (2). 

“ Tishery ” defined. 

THE reference was made by the Sessions Judge of Moulmein in the: 
terms given below: 

On the report of the Thugyi, made under the orders of the Myodk,. 
the accused (against whom a warrant was granted and not a summons. 
‘as prayed) was prosecuted foran offence, under the Burma Fisheries _ - 
Act, VII of 1875, and was sentenced under section 7 (a) and (6) to: 
pay, a fine of Rs. 25 or suffer.15.days’ simple imprisonment. 

He was represented by an advocate, who pleaded that accused fish-- 
ed by means of a yi or screen on his own land when it was under. 


-water and cultivated it when the water subsided, and committed no- _ 


offence as the nlace was not a fishery. 
No witnesses were examined in the case and only the statements ee 
‘accused admitting the fishing as above explained (but no offence) was-_ 
‘recorded. “The Magistrate, without giving any reason for his conclu- 
‘sion, found that the place-fished upon was.one included jin section 2 of _ 
the ‘Act and convicted accused on his own admission, which was ‘only: : 
_ ofthe. fact of the fishing. ° * 
The decision of the Magistrate was given so far back as ‘20th Sep-_ 
tember last and the accused applied to this Court for revision thereof 
on the 16th January, but the record of the Magistrate’s proceedings. © 
‘was not received here till §th instant, thé reason given for the delay 
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minal Revistow 


being that the Magistrate omittcd to send to the District Record-room Cré 
No. 280 of 


for the record. 
The petition for revision sets out very fully the facts of the case and 
the grounds on which revision is sought, and it refers to the fact that 


‘94 other persons were similary convicted and sentenced at the same ° 


time as this petitioner. The cases of these others will be called for 
df your opinion coincides with mine in this one. 

The facts stated by the petitioner are briefly that he and the other 
94 persons own or hold lands for cultivation on which they are unable 
‘to cultivate the ordinary crop of paddy by reason of inundation during 
the rainy season and therefore grow crops in the dry weather.as the 
waters subside and that when the subsidence begins in September 
they have been in the habit of erecting yius on their lands to 
prevent the escape of the fish, which they thus caught and used only 
‘for their private consumption, and it is pleaded that the place where the 
jin was put up was not shown to be a fishery within the meaning 
-of the Act, for the water was originally rainfall and overflow which 
subsided and was therefore nota collection of water which was itself 
of a permanent nature, nor was it connected with waters of a perma- 
nent nature in any way within the true meaning of the definition ia 
the Act, 

As the plea was made before the Magistrate that the yzz was used 
on the petitioner’s land, it must be assimed from the record that 
the Magistrate did not find to the contrary ; indeed it was alleged for 
the prosecution to have been in the Attaran Aw2z or field, and there is 
nothing in the proceedings to show that the water in which the fishing 
was doue was a permanent collection or that it was connected with 
‘some waters of a permanent nature. 

! am of. opinion that, taking the facts to be as set out by the 
petitioner, to which nothing contrary appears in the record, a temporary 
collection of water on petitioner's own land, the result of rainfall and 
-averflaw and not shown to be connected by any regular channel with 
waters of a permanent nature. cannot be’said to be a “fishery” within 

the meaning of section 2 of the Iisheries Act, VII of 1875, and that 
the petitioner was only exercising his rights of holding or owncrsaip 
in fishing within his own bounds and committed no offence in doing 
so. 
There is, morcover, no cvidence whatever to justify the Magis- 
trate’s finding that the place is one included in the definition of a 
fisliery in the Act, and for thesc reasons I recommend that the fining 
and sentence be sct aside as illegal and that the fine, which has been 
paid, be refunded. 

Fox (Government Advocate) —lt docs not follow from the fact that 
the waters in which aceused uscd a fixed engine were floo.l-waters 
from rain on land assessed as culturable land that the said waters are 
not connected whilst in existence witha “ fishery ” as defined in section 
2 of the Fisheries Act (VIL of 1875). ‘The words “regular channel ” 
used by the Sessions Judge do not occur in the definition of “ fishery.” 
“Had there been evidence in the case that the waters in which accused 

cote se Gall dae nay Stalin sa 
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Criminal - Revision in the Act, whether by regular channel or otherwise, then the conviction 
No. 280 of © would ‘have been right. There is, however, no such evidence. The 
Appa ~-<conviction'in ‘this particular case therefore cannot be supported,” 
zoth. The judgment of this Court was as follow :— 
° “The circumstances under which the accused was convicted are ‘set 
“out i in the Reference Order of the Sessions Judge of Moulmeia: 
Fishery is defined in section 2 of the Fisheries Act iMeP of 1875) a as” 
follows : — 
“Fishery means any collection of water running or still, tidal or’ norictidtal? seit 
“is itself of a permanent nature, .or is connected with some waters of. a ca ea ; 
: nature, and in which fish or turtle may be found. It includes the sea.’ ; ES 
There ‘being ‘no ‘evidence in. the case that the waters in, which. 
the accuséd erected and used.a yin on culturable land in his occupancy 
“are ‘connected ‘with any “fishery” as defined above and there . 
- being no suggestion on behalf of the Crown that it can be proved that 
the said waters were so connected, the conviction and sentence under 
section 7 (aland (4) of the Fisheries Act (VIlof 1875) are set. aside | 
' asnot validated iby the evidence on the record without prdering any ‘ 
further proceedings. 
The fine is ordered to be restored to segueey Shwe Hla. © 


Crinindl Revision is Before AI. F. Aston, Esq. 


No. 338 a 
tae - '  QUEEN-EMPRESS », CHI DO BON, _ | 
Apri Security for keeping the peace or for good behaviour—When not to be’ demanded ‘ 


Criminal Procedure Code, s. 112. 


Security ‘for’ keeping the peace or for good behaviour should not tbe diaanided 
from a person who is already ‘undergoing a sentence of imprisonment for a crimi- ,. 
nal offence.’ Proceedings already commenced against such prisoner may, if the 
circumstances justify it, ‘be renewed after his sentence for the criminal offence has — 
expired. 

Security for keeping the peace or for good behaviour should not 
be demanded under section 112 of the Criminal i‘rocedure Code from a 
person who is already undergoing a sentence of imprisonment in a 
_ jail for acriminal offence. If the circumstances of the case justify it, 
any proceeding already commenced under section 107, 109, 110, or. 
112, Criminal Prccedure Code, against such a prisoner can be renewed 

after his sentence for a criminal offence has expired. “Lhe order: of ° 
the Magistrate reauiring security from Chi Do Bon and ordering him 
to be imprisoned on failure to furnish such security is ‘set. aside as’ 
superfluous, 


Bubingwhd ome Before A. F. Aston, Esq. 
Ceintndt Revision r on fe : 
_ Appeal No, 14 of MAUNG SHOK AND ‘MAUNG HLA (Arretrayts) v U. MA DAN (Rus: s e BLA 


1896. “" PONDENT). eee) oe 
yi Mr. Leritaigne—for appellants { Maung meas dstendant: 
pera Court of the Fudicial Commissioner—Second appeals on purely technical grounds, 


The special provisions in the Lower Burma Courts Act, XI of 188), sections 
22—26, as-tothe appellate and revisional jurisdiction of the Court of the Judicial 
Cominissioner do not seem to have been so framed by the legislature as to encourage’ 
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Teport to a second appeal asa means of getting the end of justice defeated on 
‘a purely technical ground not affecting the merits of the case. 


THE house site in dispute is for the reason stated in the Lower. 


Appellate Court's judgment not assessable to Government revenue, and 
‘it is not proved that it ever was separately assessed. Any payment 
“of assessment for this and other land by the defendants would not 
disprove the truth of the paintiff's case that the second defendant’s 
“occupation of the plaint land when he sold it to the first defendant was 
permissive only under the license of the plaintiff, the real owner. 

Upon consideration of all the evidence in the case, 1 am of opinion 
that the Lower Appellate Court has come to a right decision on the 
facts, namely, that the plaint land belonged to the plaintiff and was 
occupied by defendant No. 2 by her permission at the time that defend- 
ant No. 2 disposed of it to defendant No. 1 and, that defendant No. 2 
had no proprietary interest which he could sell to defendant No. 1. 
On thé merits therefore, the plaintiff whose original suit was not barred 
by limitation was entitled to cover possession. 

It has been contended that the appeal to the Lower Appellate Court 
was admitted without sufficient reason, being over time by about 27 
days, even if the period occupied in disposing of an application for 
review of the O-iginal Court’s judgment be deducted. 

The question of limitation has been treated by the Deputy Commis- 
sioner in a somewhat perfunctory manner,. but as it cannot be said 
that the review of judgment was sought without reasonable and proper 
grounds (see Ashanulla v. Collector of Dacca, XV, I.L. R., Cal, 
p- 242) the time taken for disposal of that application must be 
deducted. 

As to the further days which elapsed before the appeal to the 
Deputy Commissioner was presented, the plaintiff does not seem to 
have been put to strict proof of the cause of her delay. It is thus 
open to the defendants to contend that the discretion allowed by 
section 5 of the Limitation Act (XV of 1877) must not be capricious, 
but should be exercised accordin z to legal principles well understood “in 
the way in which:judicial power and discretion ought to be exercised” 
(see remarks of Brown, L. J., 7n re Manchester Economic Building 
Soctety cited at Rivaz’ Limitation Act, Il Ed., p. 28). 

If the present appeal had been instituted under the Civil Proce- 
jure Code, certain decisions of the Indian Courts as to “sufficient 
rause’’ might have been more applicable. But regard must be had to 
the fact that this appeal comes here under the provisions of the Lower 
3urma ‘Courts Act, XI of 1889, and that the plaintiff was allowed to 
‘e-open’ the case on the facts and merits with the result that a clear 
niscarriage of justice has been disclosed in the Lower Appellate Court 
ind has been remedied by its appellate decree, against which this 
urther appeal has been brought here. The special provisions in the 
vower Burma Courts Act, XI of 1889, sections 22—26, as to the appel- 
ate and revisional’ jurisdiction of the Court of the Judicial Commis- 
ioner do not seem .to me to liave been so framed by the Legislature as 
0 encourage resort to a second appeal as a means of getting the end 
ff justice defeated ‘on a purely technical ground. Section 22 for 


Civil Second 
Appeal No. 14 of 
1896. 
April 
2gth. 
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Civil Second instance runs as follows: “If in any case the appellate decree or order 
Appeal No, 14 of “of the Court of a Deputy Commissioner or Commissioner reverses or 
ae r “modifies an original decree or order, the Judicial Commissioner may ~ 
24th. “receive a second appeal if on perusal of the grounds of appeal and 
— “of copies of the judgments of the Subordinate Courts a further 
“consideration of the case’ appears to him to be requisite for the ends. 
“of justice,” 
The words “if a further consideration of the case appears to bim to 
“be requisite for the ends of justice” are significant, and ‘the ends of 
justice’? must be read as referring to both parties. In section 24 again 
the words “affecting the merits of the case” are introduced with. 
similar significance. 
In such a case as the present where the appellant in first appeal 
may have been treated ‘with over-indulgence as to limitation by the 
Lower Appellate Court, but where a clear miscarriage of justice has 
been rectified, the proper course for this Court to follow in further 
appeal seems to be to refuse to interfere in second appeal with the 
exercise by the Lower Appellate Court of the slatitude allowed by 
section 5, paragraph 3, of the Limitation Act (XV of 1877), unless 
some real: hardship. has been shown by the objecting party after due 
regard to the merits of the case. 
No such hardship appearing, I confirm the decree. of the Lower 
Appellate Court with costs on appellants. 


Criminal Revision = ‘Before H. F. Aston, Esq. 
seh hae | QUEEN-EMPRESS 9 MI ME SI. 
\ May Defamation Evidence, intentionally. false of witness in a judicial proceeding . 
sth, perjury. 
age A witness cannot be prosecuted for defam ‘tion in respect of statements made by 


him .when giving evidence in a judicial proceading, though a criminal prosecution 
would lic for perjury if the evidence so given be intentionally false. 

A WITNESS cannot be prosecuted for defamation in respect of state- 
ments made by him when giving evidence in a judicial proceeding, 
though a criminal prosecution would lic for perjury if the evidence so 
given be intentionally false. On this point-sce Queen-Empress v. 
Babasi, XV, LL. R., Bom, 127, and Afanjaya v. Sesha S4etti, XI, 
1.1L. R., Mad.,7477. . : 

The conviction and sentence are reversed and the accused Mi Me 
Si is acquitted. -The fine, if paid, is ordered to be restored, She was 
also entitled to be acquitted on the merits as the Magistrate did not 
hold that the complainant had proved her stalements to be untcuc. 


ew Mi seep 


Livi Second a Before H. F. Aston, Esq. 
3 v. MAUNG IN anp anoture, 
ee ad MAUNG CHAN v. MAUNG IN 
; May . Mr. Christopher—for appellant. | Respondent absent. 
_ Sth. Claim to land under a patta surreptitionsly and collusively obtained while the 
ae rh, occupancy title to such land was in dispute, 


A person. obtaining a. patta for.a certain piece of Iand at atime when the 
occupancy. title thereto was-in dispute cannot claim such land from the person in 
actual possession thercol. 
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THE appellant claims under a patta issued by the Revenue authority’ 
under rules relating to waste land at the very time that the occupancy 
title to the land was in dispute, It is established that the Jand was 
‘fot waste land and that the patta aforesaid was obtained surreptiti- 
ously and collusively. The Lower Appellate Court has rightly dismis- 
sed this suit brought by appellant against the cultivator in actual pos- 
session and enjoyment. ‘ The decree of the Lower Appellate Court is 


conicmed with costs. 


Before H. F. Aston, Esq. 
AUNG MYAT alias AUNG YA v, QUEEN-EMPRESS. 
The Asststant Government Advocate —for the Crown, 


Burden of proof—Evidence Act, s. 1085, Criminal Procedure Code, s, 287—Murder 
—Culpable homicide—Grave and sudden provocation. «saa 


_ _ The fact that section 105 of the Indian Eviderce Act places the burden of prov- 
ing that the case of the accused comes within certain exceptions does not prevent 
.a statement of an accused person tendered by the prosecution and “read as evi- 
‘dence ?? under secticn 287 of the Criminal Precedure Code from being taken into 


consideration by the Ccurt which decides whether this burden is discharged. - 
Though an accuscd may have exceeded the right of self-defence in intentionally - 


killing ancther person, his act may amount to culpable homicide, but would not 


' be murder if he was deprived of the power of self-ccntrcl by grave and sudden.. 


provocation. oe 
“THE deceased Po Kin was the appellant’s brother-in-law. He had 


“been guilty of varicus acts of oppression against appellant and had_ 


_ burnt the appellant's beat. He had also avowed his attention of kill- 
_ing appellant. H proceeded armed along a path leading to appellant’s 


patta of cultivation and his cecapitated body was found there covered 


with wounds. Except the statement of the appellant, there is nothing 
to show how and under what circumstances he was killed. The feud 
between these two persons being known, the appellant was questioned 
‘and he has from the outset said without reserve that he was waylaid by 


the deceased and attacked with a da, and that after receiving a cut on. 


“his hand in warding off the blow he killed the deceased in self-defence. 


and afterwards decapitated the body. The prosecution have not shown’ 


that any part of the appellant’s story is improbable, and nothing has 
been proved which is inconsistent with the account given by the appel- 
Jant that he was waylaid by the deceased and attacked by him witha 
_ deadly weapon giving cause for reasonable apprekensicn of death if he 

did not defend himself. On the contrary, the locality where deceased 
_ was killed supports the appellant's statement that he was waylaid by 
' the deceaséd. It has been argued by the Assistant Government Advo- 
cate for the Crown that under section 105 of the Indian Evidence Act. 
(I of 1872) “ When a person is accused of any offence, the burden of 
“proving the existence of circumstances bringing the case within any 


of the general exceptions in the Indian Penal Code, or within any spe-: 
“cial exception or proviso contained’ in any other part of the same- 
“* Code, or in any law defining the offence is upon him, and the Court - 


’ “shall presume the absence of such circumstances,” and that this pre- 
sumption should be drawn in the present case because there is nothing 
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3rd. 
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in the present case to show the existence of such circumstances except. 
the interested assertions of the accused himself. This contention cannot. 
be conceded. The credibility of a statement is certainly weakened by 

proving that it is made with motives of self-interest, and when such a 

self-interested statement is opposed to clear and credible evidence in 

the case it becomes regarded with deserved suspicion (see scction 114, 

Indian Evidence Act) and can be treated as having little or no weight. 

But a statement made with motives of self-interest is not necessarily 

untrue, The truth and self-interest may happen to be on the ‘same 

side, An accused person is examined by the Committing, Magistrate. 
“for the purpose of enabling him to explain any circumstances appearing 
“in the evidence against him” [section 209, Code of Criminal Proce- 
dure (Act X of 1882)]; and the Code directs that the exanination of 

the accused duly recorded by or before the Committing Magistrate shall’ 
be tendered by the prosecutor ‘and read as evidence ”’ at the trial (sec-- 
tion 287, ¢bzd). i 


In the present case the accused repeated and adhered to the state- 
ments called “his confession,” which led to his arrest and prosecution. 
and upon which the prosecution rely as the evidence upon which accus- 
ed should be convicted. 


But when it is sought to have am accused convicted upon his own 
statement and out of his dwn mouth it is repugnant to ordinary ideas of 
justice to give weight only to those portions of his story which incrimi- 
nate him and to ignore the exculpatory portions of his own statement of 
what actually occurred. In the case of Qucen-Empress v. King Ti and 
another (Selected Judgments, page 327) it was pointed out that “ in deal- 
“ing with a confession the proper ccurse is to take into consideration 
“the statement as a whole.” I fully concur with the proposition (with 
the essential terms of which I have becn long familiar), which is repeat- 
ed in that case that “in considering if the statement is true or not the 
Court should consider if the statement is probable or improbable, if it is 
consistent or inconsistent with the other circumstanccs of the ease. IE 
what the prisoner says in his own favour is not contradicted by the pro- 
secution, if it is ‘not improbable in itself, if it is not inconsistent with the 
other ascertained facts, then the reasonable course for the Court to take 
is to accept the 3tory as true. 


Some reservation would of course be nceded if on the prisoner's. 
own showing his story could be corroborated by other evidence and 
no such evidence or satisfactory cxplanation of its#abscence were forth« 
coming, Judged by the above tests there is no reason why the de- 
scription which the appellant himself gave of the circumstances under 
which deceased met his death should be rejected as in any way’ im- 


probable.. Accepting and acting upon the.above* principle, ‘the appél- 
-lant should be judged by his whole statement taken as a wholc, there 


being nothing in the evidence or in the surrounding probabilities in- 
consistent with his story. But even so, he is far from being com- 
pletely exonerated. ‘Although the law condescends to human frail- 
ty, it will not indulge inhuman ferocity” (Coleridge, J., in Rex v. Kirke. 
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ham, 8C. and P., 115, quoted at page 372, B.S. J.). Beirg in peril of Cri 


his own life, the appellant was entitled to kill his opponent by inflict- 
‘ing injury likely to cause death, if such injury was needed in order 
‘to protect himself from death or grievous hurt when he was assaulted 
in a manner which gave him cause for reasonable apprehension of death 
or gricvous hurt. 

But when, after he had disabled the deceased and had inflicted a 
mortal wound, and was in no peril, he from uncontrollable passion and 
not in self-defence inflicted many other grievous injuries on his al- 
ready cefeated assailant, he intentionally caused more harm than was 
necessary to inflict for the purpose of defence. 


The appellant thus exceeded the limits of the right of self-defence 
(see exception 4 to section 99, and section 102, Indian Penal Code). 
‘The offence committed, however, was not murder, because the appel- 
lant, though showing ferocity, was clearly deprived of self-control by 
grave and sudden provocation. 


The conviction is altered from murder to culpable homicide not 
amounting to murder, under scction 304, Indian Penal Code, and the 
‘sentence is altered to seven years’ rigorous imprisonment. 


Before H. F. Aston, Esq. 
MAUNG MEIK 7, MAUNG ME. 
Maung Thin~for appellant. | Mr. Wilkins—for respondent. 


Claims based on unbusiness-like transactions—Opportunity afforded to dishonest 
debtors to repudiate such claims. s 


’_A fair and ‘reasonable decision according to the evidence ona disputed question 

-of fact by a competent local tribunal should not be disturbed without good reason, 
lest by encouraging appeals from such a finding an unwholesome litigious spirit 
be fostered or the advantage gained from establishing local Courtsjof be in a great 
measure negatived. 

Petty traders, who conduct their business in an unbusiness-like manner and for 
the sake of a momentary apparent gain ofa few annas forego the advantage of 
securing, more cogent evidence, and thus make it easy for dishonest debtors to re- 
pudiate a claim and more difficult fora Court to ascertain the (rath when perjury 
and dishonesty are imputed on both sides, need to be reminded that they adopt 
this mode of dealing at their own risk. i 

THE plaintiff brought this action to recover Rs. 500and Rs. 375 
as-interest at 30 per cent. per annum, alleging that 24 years before 
date of suit he had lent Rs. 500 to the-defendant on the security of 
an unattested on demand note, signed by the defendant and produced 
in the case. 

The defence was that the defendant had neither borrowed the 
moncy nor signed the promissory note and that the claim was a false 
one. The plaintiff called four witnesses, who, though they were not 
formally called upon to witness the loan and did not attest the promis- 
sory note, profess toretain a vivid recollection of the transaction. 


One of them, Ibrahim, is a son of the plaintiff, who has a Mahcmed- 
an alias; another admits that he was a debtor of the plaintiff, but 


2] 


‘minal Appeal 
No. 146 of 
1896, 
May 
rst. Le 





“€ivil Second - 
‘'s Appeal’ ~ 
' No: 56 of: 
"1896. : . 

. “May 
. 18th, 


od 


" 210°.’ PRINTED JUDGMENTS, COURT OF THE JUDICIAL. fMay. 





asserts that he had paid off his. debt before this transaction: » The 


third is apparently disinterestc 1, but gives a doubtful explanation how 
“he came'to be present ‘and does not give the same account of. what 
happened ag ‘other witnesses for ‘the ‘plaintiff. The fourth is-a ‘ser- 


vant of the plaintiff. The defendant, who was subjected to only a. 
perfunctory cross-éxamination, when he denied in the witness-box his: 
exécution of the note, called evidence to the effect that he was too ‘ill 
to ‘leave his “house on the es the note Pe to’ have’. beén 
executed. 


’ The Court of First Instance pofited out the snails features .in the 
evidence for the plaintiff and not being satisfied that the ‘plaintifi’s’ 
witnesses were truthful, dismissed the claim. The Lower Appellate 
Court taking a different view allowed the claim. The question before 


“me is whether the Lower Appellate Court erred in holding that the 
* “decision of the Court of First Instance was against the weight of the 
: evidence and surrounding probabilities in the case. 


“Ttmay be pointed out here that the Lower Appellate Court. was 
snibteloert in supposing that the defendant had at first repudiated his 
own genuine signature on the list of witnesses. 


The probative: value of the promissory note, on which this: suit is 


brought as documentary evidence, depends upon any similarity be-. . 
tween the signatures thereon and the handwriting of: the defendant. 
‘But the’ record does not’ disclose that the plaintiff set. up or attempted 


to prove anysuch similarity. We have to fall back therefore. upon 
the oral evidence; and the question becomes one of the Diese igi: of 
the oral evidence: 


Having given due aitention to that evidence, I euunet fd any sub=" 


stantial ground for holding that on weighing the evidence’ on both 
sides the balance of probability i is on the side of the plaintiff and that: 
the Court of First Instance, which was in the best position to judge, 
‘ought to have believed the witnesses it did not believe or did not 
consider more trustworthy than those for the defence. To hold other- 
wise and to decide that a repudiated claim is satisfactorily proved by 
such evidence as.the plaintiff has produced in this case would open | 
a door td fraud. If the plaintiff has called false witnesses to prove a” 
true claim, he has only himself to thank for nuns his case by kesdrts 
ing to this criminal expedient. & 
Ifa considerable sum of money is lent upon an unattested “docu- _ 
ment to avoid the increased stamp duty, the lender cannot be sur-_ 
ptised if he finds it difficult to prove the document or loan when — 


repudiated, put all that can be said as to the evidence in the present 


case is that it leaves no such appreciable balance of probability that 
the defence is a dishonest one as to justify the reversal by the Lower | 


_ Appellaté Court of the decision of the Court which heard the evidence. 


I think therefore that the decree of the Court. of First Instance must 
be restored. . 
If this decision is in any way opposed to the principle adopted. by 
Fulton, J. C.; in Me Ou v. Ah Shu, B.S. J., page 540 as to decision in. 
second appeal, then I would remark that the earlier decisions of this. . 
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Court in Zan Aung Riv. Ramachandra, B.S. ]J., page 314; Bux Ally 
v Lali Mahomed, B.S. J., page 416; Ala Shwe Miv. Ma U Ma, 
page 418, decided by Meres, J.C., and the later decision in Maung Nee 
v. Maung Lat, B. S.J., page 653, decided by Hosking, J. C., and es- 
pecially the remark of Lord Justice Wood in the Adee and the Prin- 
cess Altce L. R., 2 P.C., page 245, quoted at page 315, B.S.J., appear 
to ne to be in accordance with the sound principle that a fair and 
reasonable decision according to the evidence on a disputed question 
of fact by a competent local tribunal should not be disturbed without 
good reason, lest by encouraging appeals from such a finding an un- 
wholesome litigious spirit be fostered, or the advantage gained from 
establishing local Courts be in a great measure negatived. This case 
affords a typical instance of the difficulties unnecessarily placed in the 
way of the Civil Courts and the time taken up when persons conduct 
their trade in an unbusiness-like manner for the sake of some small 
and specious advantage to themselves and resort afterwards to the 
Civil Courts to recover debts. There,is reason to believe that it’ is 
common for money to be lent in this Province on purmissory notes 
purporting to be on demand notes and stamped with one anna when 
there is no intention that the loan should be recoverable till after some 
fixed time has elapsed. ; 

The difficulties which arise in the Civil Court when such Ioans on 
unattcsted documents are repudiated, and possikle miscarriages of 
justice might be to some extent remedied by proper restrictions being 
put upon such a practice. ie 

At present the Civil Courts are not empowered to treat as insuffi- 
ciently stamped certain documents purporting to be on demand _ notes 
and stamped with an anna stamp, but to which when the parties come 
into Court weight is asked to be given as if they were bonds [Act ], 
1879, section 4 (4)] or promissory notes ‘payable otherwise thn on 
demand [Act J, 1879, Schedule I, Article 11 (4) and (¢)]. Such cffect 
is practically given to such documents with an anna stamp in cases 
where the subsequent production of witnesses as persons kept present 
at the execution of the document (though not attesting it), or the long 
time allowcd to clapse before the suit is brought, gives ground for 
presuming that there was a covert agreement that the loan was not 
payable tilla certain time had clapsed or that the only reason why the 
signatures of the witnesses kept at hand were not taken on the 
document was to avoid an increased stamp duty. 


It was stated at the hearing of this appeal that it is quite an ordi- 
nary thing for actions for debt to be instituted upon such on demand 
notes stamped with one anna only just before the three years period of 
limitation expires, which is the period of limitation for a simple moncy 
debt sccured by bond and that the only apparent reason why these 
instruments arc not attested is to avoid the stamp duty. If the Civil 
Courts encourage this mode of dealing by decreasing disputcd claims 
upon loose or interested evidence, grave risk of injustice becomes 
entailed, especially to the hcirs and representatives of alleged debtors. 
Petty tradere urha candnect thetr hieinece in an anhneinece-lke manner 
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: Civil ee i. advantage of securing more cogent evidence and thus make it easy for. 
' “Appeal No. 56 of dishonest debtors to repudiate a. claim and more difficult for'a Court. - 


“1896. ‘to ascertain’ the’ truth when perjury and dishonesty are imputed on: 
May ' both sides, need to be reminded that they adopt this mode of dealing: 
Sol at their own risk. aoe Ke aed 
ee ‘In the present appeal for the reason already given, the decree of the 

Lower Appellate Court is reversed and that of the Court of First In- 
‘stance is restored with costsin both Courts on respondent. .* ea, 
Civil Second  " Before H. F. Aston, Esq. Ce eee 
Appeal N2.40 °F MAUNG ZIN AnD TuREE oTHEKS v. SHIN AUNG TUN ann axoruer.. 
Woy “Mr. Wilkins—for appellant. | Maung Kyaw—for respondent. 
‘agth, = Registered document—Contemporaneous unregistered document varying the regis : 
—— : . tered document— Sale—Mortgage—Evidence: Fay vs : 
' ‘Where a person sets himself up as an absolute purchaser when he is only a mort= -: 
gagee by setting up .as a contract an agreement which is not- enforceable by law- 
’ even though registered, because both parties to that agreement did not intend when. 
they entered into it that it should come into. operation, evidence may be admitted. . 
for the purpose of defeating this fraud. ees 
ita Zainabi v, Cassim Ali, P. J. page 154, followed. 
_ THE unregistered document is an acknowledgment in writing by the: — 
defendants that the transaction called a sale in the registered docu- | 
" ment was not a sale but a mortgage, The defendants in seeking to 
-* perpetrate the fraud referred to by Cunningham, J., in Kishirnath 
| Dass v. Hurrihur, 1X.1. L, R.. Cal, 898, namely, setting himself up- 
as an absolute purchaser when he is only a mortgagee and setting up- 
asa coitract. an agreement which is not enforceable by law, even 
though registered, as hoth the parties to that agreement did not in- 
tend when they entered into it that it should come into operation, 
Registration does not make such an agreement a contract. The rule 
is to admit evidence for the purpose of defeating this fraud (see Ma 
Zainabt y. Cassim Ali, P.J., page 154). The decrees below are re- 
versed and it is ordered instead that, upon the plaintifis paying into 
Court Rs. 200 for the defendants within six months. from this’ date,.: 
the defendants do restore and reconvey to the plaintiffs the plaint 
land on pain of foreclosure as. usual if plaintiffs do not pay-as stipu-- 
lated. Each party to bear his and their own costs throughout in all 
’ three Courts, 
- Criminal Revision Before H. F. Aston, Esq. 

Ry QUEEN-EMPRESS v. SHEIK FREIGH. 
anere i Kidnapping a -minor—Indian. Penal Code, ss. 366, 363. 
ee Magistrates should not assume. jurisdiction to deal with a ¢ase ‘really’ falling 

3rd. under section 366, Indian Penal Code, by ignoring circumstances’ which. bring the- 


pbs case under that'section, ‘namely, the intention to seduce to illicit intercourse the 

minor kidnapped. : sf 7 ae Pa uate 
THE accused Sheik Freigh has been.convicted upon very clear evi- 

dence.of the offence of kidnapping a minor from lawful guardianship. | 

and.has been. sentenced under section. 363 of the Indian Penal Code, 
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to a fne of Rs. 10. There was also some pretence of a sentence of ramen Heuesren 
two days’ simple imprisonment, which the Subdivisional Magistrate, ee a 
who tried the case, so worded as to render of no effect whatever, ‘ 
An offence of kidnapping from lawful guardianship is punishable 1896. 
with seven vears’ rigorous imprisonment, but is triable by a. Magistrate Fune 
of the First Class. cabal 
The evidence on the record shows that the minor kidnapped was a 
girl, 13 years of age, living with her grandfather, that the intention of 
the accused was to have illicit intercourse with her without any inten- 
tion of marrying her, and that he hired a room and kept her in this 
room for one night and had intercourse with her, and’that the girl was 
discovered and taken away by her guardian next morning. 
’ The case is one of kidnapping and heartless seduction of a minor 
in defiance of the lawful authority of her guardians, whose right and 
duty it was to protect her from immorality. 
’ The case affords an instance of the objectionable practice {animad- 
verted on the Queen-Empress v. Nga Ne U,B.S.J., 202) of Magistrates 
assuming jurisdiction to deal with a case which really falls under 
section 366 of the Indian Penal Code by ignoring circumstances which 
bring the case under that section, namely, the intention to seduce to 
illicit intercourse the minor kidnapped. 
But adopting the cause followed in the case just cited I will not 
order a re-trial on committal to the Sessions Court as the sentence 
can be sufficiently enhanced under section 363, Indian Penal Code, 
‘under which the accused was convicted. The sentence is now en- 
‘hanced by adding one year’s rigorous imprisonment, no proper cause 
to the contrary having been shown on opportunity offered, 





Before H.F. Aston, Esq. Crimine 
QUEEN-EMPRESS ». NGA PO TU (1). ; Nos. 457 
The Government Advocate—for the Crown. - 
_ Solitary confinement—Limit of—Criminal Frocedure Code, ss. 35, 397, Indian 

Penal Code, ss. 37, 74-—Prisons Act, s. 46, 

It is not against the spirit of the law to make three months’ solitary confinement 
apart of each sentence of rigorous. imprisonment which an offender is sentenced to 
‘ undergo in succession on separate convictions of distinct offences. 

One Nga Po Tu, now a prisoner in the Rangoon Central Jail, was, 
on the gth May 1895, convicted by the Subdivisional Magistrate at 
Kyaikto in his trial proceedings. No. 93 of 1895 of an offence of 
theft (under ‘section 379 with section 75, Indian Fenal Code) and 
was sentenced to 18 months’ rigorous imprisonment. The Court b 
“its sentence upon that conviction for that offence ordered that the 
offender should be kept in solitary confinement ‘for a portion of the 
“imprisonment to which he was sentenced, the portion being two 
months. : 

_On'the same day upon the trial of the said prisoner by the same 
_ Magistrate for another offence in a separate trial No. 94 of 1895, the 
prisoner was convicted of another offence of theft under section 379 of 
the Indian Penal Code, and was sentenced for that separate offence to. 


c 
= 


(1) Over-ruled by Queen-Empress v. Nga Po Thaing, pe 596. 
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rigorous imprisonment for two years. The Court again by its sentence 


ordered that the offender should be kept in solitary confinement fora 
portion of the imprisonment to which he was thus again. sentenced,. 

the portion being three months or the maximum term of solitary confine- 
ment which can be ordered by a Court in respect of the imprisonment 
awarded upon.conviction of an offence. The, sentence in the latter 
trial No. 94 of 1895 was ordered to;commence after the expiration of 
the sentence passed in trial No. 93 of 1895. ; 

The learned Government Advocate has, under the direction of the: 
local Administration, applied to this Court to consider the said sen- 
tences in exercise of the revisional jurisdiction of this Court as a High 
Court and to pass such orders as to the sentences of solitary con- 
finement as may be deemed fit. “ 

The ground stated for this application is that “by reason of the 
“total amount of time during which the said prisoner was ordered to be 
“kept in solitary confinement being in excess of three months, the jail 


“authorities are in doubt as to whether the keeping of the prisoner in 
“solitary confinement under the latter sentence is legal and whether 


“they will be justified in carrying it out. . 

It has been contended by the learned Government Advocate that 
when a prisoner‘has already been ordered by a Criminal Court to be: 
kept in solitary confinement for three months of the imprisonment to. 
which he is sentenced, then it is contrary to the spirit of the law to 
order any portion of any other sentence of imprisonment to be pass- 


_ed in solitary confinement unless the earlier sentence of imprisonment 


has been fully undergone. This contention has been put forward in. 
connection with the provisions of sections 73 and 74 of the Indian 
Penal Code, and is based to a great extent upon the assumption that 
solitary confinement for more than three months with the usual intervals. 
is deleterious to health, however long the term of imprisonment may 
be, of which such solitary confinement forms a portion. I will, how- 
ever, turn first to the provisions of the Code of Cefonincal Procedure. - 

Section 35 of that Code enacts that “when a person is convicted at 
“one trial of twoor more distinct offences, the Court may sentence him: 
“for such offences to the several punishments prescribed therefor 
“which such Court is competent to inflict; such punishments when con- 
“sisting of imprisonment or transportation to commence the one after 
“the expiration of the other in such order as the Court may direct.” 

This section contains a proviso that in no case shall such person be- 
sentenced to imprisonment for more than 14 years, but does not con- 
tain any proviso that it is not to be deemed to authorize the keeping, 
a person in solitary confinement for more.than thrce months of a-cumu-- 
lative sentence of imprisonment. 

Section 397 of the same Code enacts that when a person already 
undergoing a sentence of imprisonment is sentenced to imprisonment, 
such imprisonment shall commence at the expiration of the imprison- 
ment to which he has been previously sentenced. 

This provision, which is a clear direction to the Jail authoritics how 
more than one sentence of imoprisonmant is fo he carried into effect 
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or qualification as to sentences of imprisonment of whicha portion is 
‘ordered to be undergone in solitary confinement. 

- Yet the Criminal Procedure Code, which contains those provisions, 
‘was enacted long after the Penal Code (Act XLV of 1860) empower- 
éd the Criminal Courts to order that an offender sentenced to rigorous 
imprisonment should be keptin solitary confinement for portion of 
such sentence for an offence. ~ 

If; therefore, there has ever been any intention of the legislature to 
discountenance or forbid the keeping of a prisoner in solitary confine- 
ment for more than three months of any sentence of rigorous im- 
prisonment rendered cumulative by an express order of Court under 

‘section 35 or by the operation of the law under section 397 of the 
Criminal Procedure Code, such intention might well have been ex- 
pressed in those sections and especially in section 397. {! say especi- 
ally in section 397, because that section contains a direction to the 

‘Jail authorities, whose duty itis to carry into execution the warrants 
of the Criminal Courts. The jail authorities cannot, except at their 
‘own peril, intentionally neglect to carry into execution the warrant of 
a Criminal Court merely because upon such construction of the law 
as they may deem correct the warrant may appear to contain an 
illegal order. It is hardly likely therefore that the legislature would 

“have enacted such a direction as section 397 of the Criminal Proce- 
dure Code conveys to the Jail authorities without limiting the total 
period of solitary confinement to three months in cumulative or con- 

io sentences if the legislature ever intended that it should be so 
imited 

It has, however, been argued that whilst sections 35 and 397 of the 

“Criminal Procedure Code ‘must be construed together with sections 
73 and 74 of the Indian Penal Code (a contention * which appears quite 
sound), those sections of the Indian Penal Code operate to prevent a 
Court from ordering any greater portion than three months of the 

~ total imprisonment under cumulative or consecutive sentence to be 
undergone in solitary confinement. 

Sections 73 and 74 of the Indian Penal Code are as follows :— 
Sections 73—Whenever any person is convicted of an offence 
for which under this Code the Court has power to sen- 
tence him to rigorous imprisonment, the Court-may by its 
sentence order that the offender shall be kept in solitary 
confinement for any portion or portions of the imprisonment 
‘to which he is sentenced not exceeding taree months in the 
whole according to the following scale, that is to say,— 
A time not exceeding one month, if the tem of the im- 
prisonment shall not exceed six mionths. 
A time not exceeding two months if the term of im- 
prisonment shall exceed six months and shall not ex- 
ceed one year {Act VIII of 1882, section. 5). 
A time not exceeding three months if the terms of im- 
prisonment shall exceed one year. 
Section 74.—In executing a sentence of solitary confinement, 
such confinement shail in no case exceed fourteen days at 
a time with intervals between the periods of solitary con- 
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finement of not less duration than such period, and when 
the imprisonment awarded shall exceed three months the 
solitary confinement shall not exceed seven days in any one 
month of the whole imprisonment awarded, with intervals 
between ‘the periods of solitary confinement of not less 
duration than such periods. 


It will be noticed that the limit of three months imposed in sec- 
tion 73 is imposed ‘inrespect of the solitary confinement which is 
ordered to form portion of a single sentence upon one conviction. 
Each sentence of rigorous imprisonment for a distinct . offence is a 
single sentence upon one conviction, whether the» Court passes more 
than'one sentence at the same trial under -section 35, Criminal Pro- 
cedure Code, or passes the second sentence upon a person already 
undergoing rigorous imprisonment. There is thus nothing in the’ 
words of sections 73 and 74, Indian Penal Code, to prevent a Court 
from making solitary confinement .a part of each sentence of rigorous 
imprisonment, so passed. 

But it has been argued.that it should not be held that a Court may 
order-a prisoner to be kept in solitary-confinement for six months by 
passing two sentences of rigorous imprisonment with.three months 
solitary confinement as a: part of each when it. cannot order more‘than 
three months’ solitary confinement in one sentence of rigorous im- 
‘prisonment, however long. 

There are, I think, several fallacies ‘in this argument. In the first 
‘place duration becomes ‘part of the severity of :a long term of imprison- 
ment. 

‘But cases‘often arise where prolonged ‘separation :of the offender 


‘from his home and associates at the public cast is not called for, but a 


short ‘sentence made as irksome as the law permits is far more appro- 
priate. There isno primd facte reason why the discretion of ‘the 
Courts as to passing such sentences with solitary confinement as a_ part 
of each-sentence should be fettered by reading into section 73 of the 
Indian Penal Code words which are not to be found there. 

Secondly, the limit of solitary confinement imposed by that section 


‘is imposed in respect of a single sentence for a single offence. But 


other sections of the Indian Penal:Code impose limits both as to im- 


‘prisonment of fine in respect: of a single sentence for a single offence 


. & : . . 
and, if the argument now set up regarding section 73, Indian Penal 
Code, is sound, then the limit of imprisonment or fine for a single 
offence.ought not to be exceeded whatever the number of convictions 
or sentences may he if the sentences are undergone one on the ex- 
piration -of the other. This of course cannot be maintained. 

A fine is by certain sections of the Indian Penal Code made a part 
of the punishment which may be inflicted for certain offences, and 
there is often a limit to the fine which may be imposed on conviction 
of an offence just as there is a limit under section 73, Indian Penal 
Code, to the solitary confinement which may be ordered. But I do 


not know that it has ever been contended that the limit of fine on 


conviction of one offence cannot be exceeded in a cumulative sentence 
for several offences. 
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Tam aware that it has been ruled that a sentence of whipping, Criminal Reviston 
‘though otherwise legal, cannot be added to each of two sentences of Nos. 457 and 458 of 


jmprisonment ordered to be undergone one after the expiration of the oe 
eother. une 
But such a sentence has been ruled tobe against the spirit of the nals 


law because carrying out such a double sentence of whipping wou'd 
“bé very like executing the sentence of whipping by instalments, which 
the law forbids expressly, and it would be inhumane to hold such a 
“secona sentence of whipping 7x ¢ervrorem over a prisoncr. The law, 
‘moreover, does not allow a sentence of whipping to be thus postponed. 

In the case of solitary confinement, -however, the law expressly 
enacts (section 74,, Indian Penal Code) that it shall be undergone in 
‘instalments. 

Thirdly, if it i- against the spirit of the law to make three months’ 
‘solitary confinement a part of each senteuce of rigorous imprisonment 
which an offender is sentenced to undetgo in succession on spearate 
‘convictions of distinct offences because of the deleterious effect on the 
health of a prisoner of such prolonged confinement, then it would be 
requally avainst the spirit of the law to make three months’ solitary 
confinement a part of a sentence passed upon an offender who is con- 
victed for a fresh offence committed immediately after he has been 
-released from jail after undergoing a similar sentence, 

Something was said at the hearing of this application about the 
-deleterious effect upon a prisoncr’s health of solitary confinement when 
the maximum pcriod of such confinement with the maximam intervals 
prescribed by scttion 74 of the Indian Penal Code excceds three 
‘months in a cumulative sentcense of imprisonment. } 

But I unde:stood this part of the argument for the Crown to bs 
abandened when reference to the Prisons Act, IX of 1894, section 46, . 
sshowed that a Prison Superintendent is empowered by the Icgislature | 
to punish prison offences by solitary confinement not exceeding seven 
‘days without any limit as to the maximum period for which a prisoner 
may be kept in solitary confinement by order of a Prison Superintend- 
-ent beyend what is secured by the reservation that an interval of 
‘seven days must clapse between each such sentence of solitary con-: 
finement during his whole term of imprisonment under sentence of 
“Court. : ty ‘ 

‘the learned Government Advocate referred in the course of his 
argument to the case of Qucen-Empress v Nea Pein and another, 
Revision Case No 946 of 1892 of the Court of the Judicial Commis- 
sioner, Upper Burma. But after consideration of sections 73 and 74 
of the Indian Penal Code with sections 35 avd 397 of the Criminal 
Procedure Code and section 46 of the Prisons Act (IX of 1894) | find 
»myself unable to hold that an order that portion of a second sentence 
of rigorous imprisonment shall be passed in_ solitary confinement 

. is illegal by reason of three months’ solitary confinement having been 
salready made part of another sentence which is passed at the same 
trial or which the prisoner is already undergoing 

There being on this view which | take of the law no illegality in 
tthe sentences brought to notice, no occasion arises for interference, 
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‘Before Hi. FF Astow, Esq. . 
: € (1) NGA SAN HLA. 
NEM ce og (2) MAUNG TE. ' 
QUEEN EMPRESS % - (3) RYAZAN. 
(4) MAUNG .TU, 
Ywathugyi’s order — — Disobedience of —Lower Burma Villages Act, s. 9 2). 


Held—that' under the circumstances of the case reported, the accused did. not. 
_tefuse or neglect to comply with the requisition of the ywathugyi. — 


‘THE casé was referred to the Judicial Commissioner by the District 


_ Magistrate of V’rome under the following terms : 


‘In this case Ywathugyi a Tha Hiaing of Ywabale village lodged’ 


a complaint under section g (2), Lower Burma Village Act, against: - 


“Maung San Hla and three cthers of Yezegyi village for refusal and neg~ . 


lect to comply with his request directing them to remove,,to another |. 


village. The Subdivisional Magistrate of Paunzdé, Mr. :C. Minns, : 


sentenced the four accused to pay afine of Rs. 20 each or. to. suffer | 
one month's simple imapsisonment in default. 
Read petition by Maung San Hla and three others put in to’ ‘the - 


* Commissioner and.sent to me for disposal; also read. file. Criminal 


Bailable No. 136 of ng 4 in the Court of ihe Subdivisional } Magistrate, 
Paungde. 
‘The facts of the case are as, foliows : i 
Villagers in a small hamlet were ordered to remove to’ another vil-__ 


lage. ‘The Thugyi gave the order. Some men went to one village 


some to ‘another village ‘The four appe'lants went to Yezegyi village 


instead_of Suaiale as ordered by the Thugyi. 


‘the Thugyi Maung Tha Hlaing, entered in proceedings as complath-- 
ant, fined them, two men Rs. 5 each and two men Rs. :0.,each; as. 
they would not pay, the T hugyi went to the Subdivisional Cflicer, who - 
fined the four accused Ks. 20 each for not obeying the order of the 
“| hugyi. 

I a made an enquiry and had up all the people concerned and 
fined that the four men (accused) removed to Yezegyi as there were 
cultivators there and they did-nt like the Ywabale people. 

. The Thugyi admits thev have built their houses inside the fence of 
the village, but he fined them because they did not obey his order : 
and come to his village Ywabale. 

The Subdivisional Magistrate appears to have ‘fined these four for. 


the same reason 


I consider that, when. the four men moved away from the ‘small 


' hamlet and went into a larger village, they had done all -that was 


necessary and the fining and reporting was unnecessary'and unfair. 
1 feel sure the Subdivisional Magistrate was misled and did not know: 
this... As-this has. come.in.revision before me [ submit the. case.to. the... 
Judicial Commissioner under section 428, Criminal Procedure Code, » 
and submit that the fine inflicted by the Subdivisional M agistrate be, 
set aside or reduced. . 

«The order of the Judicial Commissioner was as follows:-— 

- The'conviction and sentences are reversed and the fines, if paid, or’ 

ordered to -be restored. 
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Before H.F. Aston, Esq. 


SAWKADU v. QUEEN-EMPRESS. 


Cases which District Magistrates should as a general rule refrain from trying 
, under their higher powers—Criminal Procedure Code, $8. 30,34. ° 


As a general rule the cases'‘which District Magistrates should tefrain from trying 
in exercise of the powers conferred on them under sections 30 and 344 of the Criminal 
Procedure Code are (i) those in which a sentence more severe than a District 
Magistrate can inflict under section 34 of such Code and (ii) those cases in which 
the issues are so complex, or the difficulty of ascertaining the true facts or of 
correctly applying the law to them so considerable as to make a trial before a 
Sessions Judge with the aid of assessors clearly more appropriate. 


Upon reading the record and the grounds of appeal I see no reason 


for interference and reject this appeal.’ The learned Scssions Judge, ~ 


to whom the proceedings were submitted by the District ‘Magistrate 
of Thatén for confirmation of the sentence of seven years’ rigorous 
imprisonment, has remarked as follows :— me 
“J wish, however, to remark that both the District Magistrates who took part in 
the trial of this case would, in my opinion, have exercised a sounder discretion if 
they had committed this case, which, according ‘to-their view of it, is onc triable by 
the Court of Sessions, to this Court which sits so frequently that there is no necessity 
to keep. from it cases particularly triable by it by the exercise of the special powers 
under section 3.4 of the Criminal ‘Procedure Code.” by 
As the present case docs not appear to present any such special 
features, as would have made it advisible for the District Magistrate 
to refrain from trying it under his higher powers, and ‘as the‘ above- 
quoted remark of the Sessions Judge might lead to some uncertainty 
in the minds of District Magistrates as to the excercise of the higher 
powers conferred upon them under section 30 of the Criminal Pro- 
cedure Code and scction 34 of the same Code, it may be useful to 
observe that as a general rule the cases which District Magistrates 
should refrain from trying under their higher powers are those in 


which a sentence more severe than a District Magistrate can inflict © 


under section 34; Criminal Procedure Code, appears to be called for if 
the offence charged be established, and, secondly, those cases in which 
the issues are so complex, or the difficulty of ascertaining the- true 
facts or of correctly applying the law to them so considerable as to 
make a trial before a Sessions Judge with the aid of assessors Clearly 
more appropriate than a trial before a District Magistrate. 


Before H. I. Aston, Esq. 
NGA HLA TUN U v. QUEEN-EMPRESS. 
Right of private defence. ee 

The law must-not ke invoked to oppress persons who when there is no time to 
have recourse to the public authorities find themselves in a position in which they 
must either exert the privilese of private defence as provided and restricted by the 
law or submit to a forcible invasion of a right of person or property in cases where, 
under section 97, Indian Penal Code, the law does not require any such ‘submission 
"This is an appeal by Nga Hla Tun U> against a conviction of an 
offence of voluntarily cansing grievous hurt with a dangerous weapon, 
and sentence of five years’ rigorous imprisonnent, recorded in a trial 
held by the District Magistrate of Akyab and confirmed by the 
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. Sessions Judge, ‘Arakan. Division. The injury to the complainant U’ 


“Dun, in respect of which this conviction was recorded, is described by” 

~ the medical officer as folows :— 7 
oa “Be had-an incised wound ‘over the left Tiorliden 48 inches: lofg: ae 
'. inches gaping, ‘cutting into the left shoulder blade, towards the éxtecnal’ ; 


portion of the spine into the head of the left arm bone; a fracture has: 
thus been’caused. ' Life was endangered, and the injury is very severe. — 


“It is doubtful if he will recover the use al his left arm. 


‘The appellant also sustained injuries in the transaction in’ seipedt 
of which this prosecution arose and was under treatment in the hospital 


from 16th February to 23rd February when he was removed to jail. 


He had according: to the same medical evidence six lacerated wounds: ” 


_ besides’ other .contusions. _ The contusions besides scratche$ were’ 


‘four ‘on the back, one on the buttoc! ks, and one on the thigh, and of * 


the lacérated woundé, which were all about the appellant’s head and? 
“caused according’ ‘to the evidence by blows with a pitch-fork, three’ 
-down to the bone and three were scalp-deep. 


The evidence as ‘to the circumstances under which these ' jnjuries. 
‘were received on either side, shortly, is as follows. The appellant 
turned away a-cart which the complainant’s men were trying to’ take: | 
over a field which appellant was cultivating as*tenant in possession. ‘ 

The complainant, who is not shown to have any right-of-way there ~ 


arrived shortly alterwards with companions and a cart and after soms 
“altercation tried to force a way over the appellant’s cultivated land} 


with a determined show-of force. .The appellant threatened to use his." 


‘knife. The complainant than struck appellant over the head witth a 


pitch-fork, and it was after that violence of the complainant that the 
Temaining injuries were received on both sides. The appellant has — 
been convicted of causing grievous hurt with a dangerous weapon.” 
under section 326, Indian Penal Code, and sentenced to five years’ 
rigorous imprisonment because the District Magistrate has hald that 
the complainant was acting in self-defence. 

The blow given by the complainant to appellant "with a pitch-fork 
cannot be treated as given in the exercise of any right of self-dence, 


‘That right can only. be exercised against an offence, section 97, Indian. 


Penal Code. 
It was not criminal intimidation on the appellant’s part to threaten 


to use a knife if the complainant and his accom plices persisted in their | 
illegal attempt to force a way over the appellant’s field. The c ‘omplain- 
ant as not legally entitled to pass over the appellant’s field, and in. 
thereby threatening injury to the complainant in order’ to ‘prevent. 
him from so doing the appellant was well within his right of defence: | 
of his property from the criminal trespass and mischief which the acts: 
and words of the complainant showed to be imminent. 
‘Tt was the complainant who in‘addition tothe attempts ‘to commit: 
criminal -tréspass and mischief also commitied the offence of criminal 
intimidation (section 506, Indian Penal Code) before the appellant. 
used his knife. The complainant in striking appellant with a pitch- 
fork further committed an assault such as would reasonably. .cause: . 


apprehension of grievous hurt to the appellant. The rigt -of private . 
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defence of both property and person thus accrued to appellant before Criminal Appeat 


he used his knife. No. 186 of 
That right extended under the restrictions mentioned in section 99; sie 

‘Indian Penal Code, to ‘the voluntarily.causing the death of the com- roth. 

‘ plainant who had committed an assault giving reasonable cause for — 


apprehension of ‘grievous hurt (see'se:tion 100, Indian Penal Code). 
The question thus is whether the appellant exceeded the right of self- 
‘defence by causing more harm than was necessary for the purpose of 
self-defence. _ 

It is impossible upon the evidence adduced in this case to hold that 
he did exceed his right of self-vefence. The evidence from first to 
last shows that, though the appellant was armed with a knife which’ he 
could: only use at close quarters, he was outnumbered, and when he 
repelled force by force the complainant and his accomplices resorted 
to greater forse in a determined effort to effect their own unlawful 
purpose. ‘They had full knowledge of his being armed with a knife 
-and of his determination to exercise his rights of defence of his body 
and property and nevertheless persisted in their unlawful efforts to 
force a way over appellant's cultivated field and to overcome his resist- 
ance by greater force. 

If the serious injuries to appellant were inflicted after the complain- 
ant having hit appellant on the head the appellant struck complainant 
‘with the knife in return, then that only shows the peril in which the 
appellant. was all ‘along and against which he tried to defend himself, 
and it is idle for the complainant’s accomplices to say that they were 
merely ‘revenging the injury already caused to the complainant, when 
both they and the complainant had gone to the spot prepared to force 
a way for the complainant’s cart, and to overcome any force of the 
appellant by greater force. 

‘The law must not be invoked to oppress persons who, when there 
is no time to have recourse to the public authorities, find themselves 
in a position in which they must either exert the privilege of private 
defence as provided and restricted by the law, or submit to a forcible 
invasion of a right of person or property in cases where under ‘section 
97, «Indian Penal Code, the law does not require any such submission, 
nor ought such a prosecution as the present one to be allowed to 
divert the attention of the authorities from the question whether per- 
sons, who, in pursuance of a conspiracy to effect an unlawful object by 
illegal means, resort to acts of criminal violence should be allowed to 
escape prosecution themselves. 

The conviction and sentence are reversed and the appellant is 
acquitted and ordered to be discharged. 


Before H.F. Ashen; Bee, Criminal Appeal. 

NGA SHWE IN 0. QUEEN-EMPRESS. - ee 
Government Advocate for the Crown. Sune 
20th, 


‘ Criminal rashness and negligence—Care and caution—Indian Penal Code, ss. 79 
80, 299, explanation (2), 304A. 

"The law sets bouads to the extent to which human life might be endangered, but 

for some restriction, by mistakes arising from Maney so excessive as to become 
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inexcusable when a little ordinary precaution would prevent such mistakes arising. . 
This restriction is enforced by enjoining proper care and caution as a duty of 
citizenship, when there is time for the exercise of caution.to verify the grounds of 


fear. 
For instance, section 80 of the {H@lin Penal Code provides that “nothing is an 
“offence which is done by.accident or misfortune and without any criminal know- . 
“ledge or intention in the doing of a lawful act in a lawful manner by lawful means . 
gs and. with proper card and caution.” [t is the absence of stich proper care and 
caution which is the essence of the criminality in those rash and. negliyent acts-which. 
are made punishable under vaious sections of the Indian Penal Code, of witich » 


section 3°4A is one. - 


The facts as they appear from the evidence i in this case are as fol- 
lows :-— 


The appellant left his house about 2 A.M. to fetch medicine for his 
wife. Having to: pass a spot reputed and believed by him to be 
haunted, he took a small dha-ma with him.. When he was near this 
spot a woman, who. was a stranger and who was wandering in a dis- 
turbed state, having just left her brother a leper who was’ dead or 


dying in a sayat close by, suddenly approached appellant in the dark-. 


ness, ‘Ihe appellant says, and there is no reason to diskelieve his story, 
that she appeared to him to approach with arms extended as if to seize 
him and that she appeared'to him as some dark creature not distin- 
guishable as’ a human being, and that he in terror, and believing that 
she was some demon or devil, ‘struck out at her and then rau away. 
The evidence shows that the. woman received three cuts about the. 
head, one of. which was according to the medical evidence dangerous. 
to life. But according to the medical evidence the woman was suffer- 
ing from fatty degeneration of the heart and died of shock, but the 


medical officer could not say whether she. would have died from the 


injuries caused by ‘appellant if she had not been suffering trom this. 
affection of the heart.: 


Under section 79 of the Indian Penal Code, nothing is an offence 
which -is done by any person who, by reason of mistake of fact and 
not by reason of a mistake of law, in good faith believes: himself to be 
justified by law in doing it. 


But whilst the criminal — does not take cognizance of the existence: 
of apparitions or demons, so that it would be difficult to say what 
mistake of fact would wive g ground to any person for believing himself 
justified by Jaw in using a “deadly weapon against any apparition or 
demon, it is to be observed that the mistake in this case could not have: 
occurred if the appellant had used ordinary care and caution before 
he inferred that the creature he'saw was not a human being, for this 
woman to the eyes of any one not overcome by exaggerated fears must 
on. mere observation have -becn-sufficiently: humzn in appearance to” 


suggest caution before resorting to the use of a deadly weapon. 


The law sets bounds to the extent to which human life might be 
endangered, but for some restriction, by mistakes arisiny from timidity 
so excessive as to become inexcusable when a little ordinary precaution. 


would prevent such mistakes arising. ‘This restriction is enforced by __-. 
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“enjoining proper care and caution as a duty of citizenship when there Criminal Appeal 
is time for the exercise of caution to verify the grounds of fear. No. 218 of 
_For instance, section 80 of the Indian Penal Code provides that Fie 
“nothing an offence which is done by accident or misfortune and Ay 
“without any criminal knowledge or intention in the doing of a lawful a 
“actin a lawful manner by lawful means and with proper care and 
“caution.” It is the absence of such proper care and caution which is 
‘the essence of the criminality in those rash and negligent acts which 
-are made punishable under various sections of the Indian Penal Code 
-of which section 304A is one. 
_The death of the woman in question was a deplorable accident or 
‘misfortune, but in so far as her death was accelerated by the appel- 
lant it was caused by him, within the meaning of section 299, explana- 
tion (i), of the Indian Penal Code, and it was caused by him when he 
-did not exercise proper care and caution. 
The appellant has been rightly convicted under section 304A, Indian 
Penal Code, which makes punishable the mere causing of death by.a 
rash ot negligent act without reference to knowledge or intention of 
the killer. 
His conduct was rash and negligent in using a deadly weapon at all 
‘without exercising ordinary care and caution when there was oppor- 
tunity for its exercise to ascertain whether or not the deceased was a 
‘human being. 
The case, however, does not call for such a severe sentence as 
that passei by the Lower Court: a sentence of two months’ rigorous 
imprisonment will be a sufficient punishment, not for the ignorance 
which forms so large a part of the appellant’s conduct, but for the 
rashness and negligence which, though due to a mistake of fact, be- 
came criminal because it was only the inordinate fear of the appellant 
‘which prevented him fro: exercising the ordinary care and caution 
which would have prevented any such mistake and which under the 
circumstances was required of him as “ proper care and caution.” 
‘The sentence is altered to two months’ rigorous imprisonment, the 
conviction under section 304A, Indian Penal Code, being confirmed. 








Before H. F. Aston, Esq. Criminal Revision. 
No. 550 of 
QUEEN-EMPRESS v. NGA ON. . 1895. 
Preventive jurisdiction of Magistrscy—Criminal Procedure Code, Chapter VII, os 





A distinct advantage, conducing to the general welfare, is gained by multiplying 
private interests which coincide with the public interest, shared by the community 
at large in the maintenance of public order. Such private interests coinciding with 
the public interest become muliiplied when private individuals undertake a personal 
responsibility for the good behaviour of others whose conduct has become a menace 
to the social order ofthe communi:y in which they live. This advantage is missed 
when Magistrates ircautiously make the security demanded too heavy in amount 
or too lonz in duration so that the actual result of enforcing the provisions of Chap- 
ter 8 of the Criminal Procedure Code is to transfer bad characters in undue num- 
bers to the jails instead of binding them over and leaving them free to gain an, 
honest livelihood. : : 

But the extent.to which the preventive. jurisdiction of the Magistracy under. 
Chapter 8 ‘of the Criminal Procedure Code is at any particular period and in any © 
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“Criminal” Revision districts exercised, is dependent upon executive policy more than upon judicial con- 


No. 550 0f: trol, as _no effective judicial control over Magisterial action in this matter has been 
18953: provided for as long as the law is not exceeded in individual cases. | 

. June. This Court can therefore only rely upon the good sense of the Magistrates and 
yoth. especially District Magistrates to sce that it is only cautious discriminat on and | 
ean watchful care on their own part in exercising this: preventive: jurisdiction under 


’ Chapter VII of the Code which can prevent the administration of this branch of 
the criminal law becoming harsh and oppressive. ! 
This is not an appeal. It is an application to. this Court to exer- ° 
cise its prowers of :evision and is made by the Sessions Court of Moul- - 
mein at the instance of the person ordered to give security: for good - 
behaviour after his appeal to the District Magistrate had been decided. 
The evidence upon which the Magistrate held that this person Nga 
On is an habitual offender is pattly an. actual conviction some five - 
years previously and partly evidence: as to general repute since that . - 
conviction. The truth of this evidence as to general repute, was - 
strongly confirmed instead of being shaken by the evidence called: by 
Nga On. By section 117 of the Criminal Procedure Code (Act X of 
1882) as pointed out in the case of Queen-Empress v. Nea Shwe Pyu 
. decided by the Special Court (B.S J.. page 54.) the legislature has - 
» enacted that ‘the fact that a person is an habitual offender. may be 
proved by evidence of general repute” for the purpose of se tion 117 of 
the Criminal Procedure Code, - Although applications to this Court are 
‘frequent to deal in revision with unappealable decisions as if they - 
. were appealable, the usual rule of this ‘Court as a Court of revision is 
_ to refuse to interfere with a decision as to facts if the evidence believed 
bythe Court which passed the unappealable decision is sutficient to 
justify such decision. Looking to the above-quoted provision I do not 
find-in the present reference any adequate reason for this Court’s inter- - 
ference as a Court of revision, 
If there is any reason to fear that injustice or hardship may be | 
oceasioned by Magistrates. resorting too freely to the use of evidenre 
proving general reyute in their decisions in bad livelihood cases under 
Crapter 8 of the. Criminal Procedure Code, then that might become a 
reason for reconsideration by the legislature whether persons ordered 
_ by a District Magistrate to give security for good behaviour for a long 
‘term need to be placed under effective judicial protection, But that 
‘ would: not afford justification for straining the law as to revision so.as 
to interfere on the same principles and in the same manner as if the 
application for revision were an appeal in an appealable case. Nor: 
would ary excessive use of the powers conferred by that provision of 
section 117, Cciminal Procedure Code, attach any responsibility to the 
Court of the Judicial Commissioner (exercising the revisional juris- 
‘diction of a High Court) for the operation of this provision of the law, .- 
«as long as.inferior. Courts do-not.exceed. the _powers.. which. have..been. : 
conferred by the law.. . 
On the other hand, as the Sessions Judgé of Moulmein has commen- 
ted on the practice of accepting evidence establishing general repute 
‘as proof that any individual is an habitual offender, | take this oppor- 
tunity to remark that where. the security demanded is reasonable in 
amount and the period for which such security is demanded kept 
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‘within fair bounds according to the circumstances of the case and local -Cyiminal Revision 


‘conditions, the provisions of Chapter VIII of the Criminal Procedure 
Code appear to contain automatic safe guards against any harsh oper- 
-ation of. the law for prevention of offences, Tor it has never been 
shown in any of the complaints which have come before me as to the 
“operation of this part of the Criminal law that a person who is not a 
habitual offender as described in section 110 of the Criminal Procedure 
‘Code would have any difficulty in giving security for a reasonable 
period in a reasonable amount. 

The position of the man who has given security for his good be- 
haviour, but is otherwise unrestricted, is not worse than the position 
“of a man who, being a suspected character, is hindered in his move- 
‘ments and dealings by strict surveillance. 


Moreover, a distinct advantage, conducting to the general welfare, is, 


gained by multiplying private interests which coincide with the pub- 
ic interest, shared by the community at large, in the maintenance of 
public order. Such private interests coinciding with the public inter- 
vest. become multiplied when private individuals undertake a_ personal 
responsibility for the good behaviour of others: whose conduct has 
become a menace to the social order of the community in which they 
live. his advantage is missed when Magistrates incautiously make 
the sceurity demanded too heavy in amount or too long in duration, so 
‘that the actual result of enforcing the provision of Chapter VIII of the 
Criminal Procedure Code is to transfer bad characters in undue num- 
bers to the jails instead of binding them over and leaving them free to 
gain an honest livelihood. Herein it is true there.lics a serious danger. 

Also in so: far as the man who is under a bond for.good behaviour 
becomes in the estimation of others tainted in character, and is not 
‘freed from that taint by giving security instead of going to jail, the real 

“danger to be feared from incautious acceptance of evidence of general 
‘repute as proof of bad livelihood is that these preventive provisions 
may, unknown to the Magistrate, be used, not for the welfare of the 
community, but to gratify private animosity in a country where cx- 
-aggcration in the witness box is not easily detected and where false 
evidence is procurable without difficulty. 

Again, if the police can get persons sent to jail by means of these 
“preventive provisions, upon mere detection instead of spon conviction 
for an offence, it would be only ‘natural to expect the efforts of the 
police to cause offenders to be convicted to become relaxed in pro- 


portion to the readiness of the Magistrates to make use of Chapter . 


“VII. eer 
Petty village officials also, taking short-sighted views of the future, 


“may. be easily tempted to exaggerate evidence against suspected per- 
sons, against whom nothing really definite, can be adduced, so as to 
‘lighten their. own present official responsibilites in their respective 
‘Villages... ; 

Nevertheless, with all these dangers well in mind, the preventive 
“magisterial jurisdiction provided for in Chapter VIII of the Criminal 
Procedui¢é Code constitutes a powerful adjunct to executive authority, 
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Criminal. Revision ioe if used in moderation and over a sufficiently extended period, : 
» No. 550 of . though harmful if resorted to.immoderately and simultaneously. in'a’ 


1 mee large number of local areas. The Magistrates can hardly forget that: 
“ goth. > simultaneous activity in transferring to the criminal jails great. num- 
‘——=.. --» bers of ‘persons who .are, habitual offenders by general repute must - 


“-gesult in a Simultaneous ‘release at no very distant date of great num- — 
“bers of such persons, contaminated by association with -hardened:and’. 
‘desperate criminals, and still: more blemished in character than’.before — 
and therefore still léss likely than before to obtain security.. Reaewals 
of demand for’ security immediately after release can only be expected 
‘in sich circumstances to lead:to renewed incarcerations without: any 
chance being. afforded of yvaining an honest livelihood. - Unless, there- 
~ fore, the® incarceration of reputed habitual offenders described:in sec- 
tion 110 is to become recognized as a pemanent method of executive: 
administration, they must again be at large until convicted of actual 
‘offences, and excesssive resort by petty officials over a wide area simul- . 
‘taneously to the provision of Chapter VIII of the Criminal Proc edure- 
Code can lead only to transient preventive results. sd ‘ 

However, the extent to which the preventive furislfctien of the © 

Magistracy under Chapter VIII of the Criminal Procedure Code is, at — 
“any particular period and in any districts, exercised is dependent. upon 
executive’ policy more than upon judicial control as no effective judi- : 
' cial control over magisterial action in this matter has been provided for 

as long as the law is not exceeded in individual cases, : 

This Court can: therefore only rely upon the good sense of the: 
Magistrates, and especially District Magistrates, to see that it is only 
cautious. discrimination and watchful care on their own part in exer- 
‘cising this preventive jurisdiction under Chapter VIII of the Code 
which can prevent the administration of this branch of the criminal law 
becoming harsh and oppressive. 

‘The above remarks which are called for by the terms in which this 
reference has been made are general and have no application to the pro- 
ceedings of the District Magistrate in this particular case in which 
there is evidence of a previous conviction of cattle-theft supplemented. 
‘by very clear and sufficient evidence, which the ioe aging believed of 
generua] repute. 

‘there being “no ground for interference in revision, the record is 
ordered to be returned. 


-. Criminal Revision 
"Nos. 59, s a Before H. F. Aston, Esq. 
of 1896 - QUEEN- -EMPRESS v. NGA TUN BYU axnp NGA MAUNG. (1). 
cere. . Theftandiating gift.to help to recover stolen property—Conviction and punish- , 
9 “ment for both offences ~Indian Penal Code, ss. 579s 215 5 Caimianl slsbictaiadel 


hm Code, s. 2453 Indian Penal Code, s.71. 
“Though the ‘ulterior object of a thief in committing theft may be to obtain’ sales 
illegally i inthe manner contemplated in section 215, Indian Penal Code,-still he is. 
not less liable to be convicted forthe theft as well as for the offence ‘under section. 
218, Indian Penal Code; but:as the fact that the thief has restored the property 
may well be taken into consideration i in punishing him for the theft under ‘section 
379, Indian Penal Code, it is only in very exceptional cases that the punishment for - 














‘() See King Emperor v. Kya To, 2, L. B. R 23. 
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both the theft under section 379 and the taking an illegal gratification under sec- Cyjminal Revistew 
tion 215, Indian Penal Code, should be allowed to exceed the punishment which “jyo., 547 & 548 


could be inflicted for the theft alone, even though section 71 of the Indian Penal of 1896. 
Code be taken as inapplicable. Sune 
THE question referred for decision in these cases is whether a per- 29h 


—— 


son who commits theft under section 374 of the Penal Code, and 
subsequently takes or agrees to take any gratification under pretence 
or oc account of helping any person to recover the stolen property of 
which he has been deprived by the theft, can be convicted both of the 
theft under section 37 (, Indian Penal Code, and of the offence under 
section 215, Indian Penal Code taking gift to help to recover stolen 
property, é&c.), if he does not do anything more in the way of using all 
means in his power to cause himself to be apprehended and convicted 
of the offence of theft than help the owner to recover the stolen pro~ 
perty after a gratification has been received or promised. The same 
question has been before this Court before. 


In Nea Shwe Kya v. Queen-Empress, B.S. J., p. 461, it was held 
that, as the court had convicted the accused of having stolen the pro« 
perty, the conviction and sentence under section 215, Indian Penal 
Code, was bad. But if the judgment of Ward, J C., in that case be 
examined, it will be scen that the decision was that the arcused in 
that particular case /ad used all means in his power to cause the thief 
(himself) to be apprehended and cenvicted, and that thus taken him- 
self out of the liability to be convicted under section 215, Indian Penal. 
Code. Be 
_ There are, indecd, words in that decision to show that in Mr. Ward’s 
opinion a thief who afterwards restores the stclen property on re- 
ceiving a gratuity does by that circumstance alone use all the means 
in his power to cause the cffender to be apprehended and convicted. 
But as this is purely a question of fact and not of law, and one which: 
has to be decided as a question of fact according to the evidence in- 
each prcesecution under section 215 of the Penal Code. it may not he 
inappropriate to observe that, in a very great number of cases of cattle- 
thelt which have come under my own notice, the thief who tries to 
bargain with ‘the owner takes care to pretend that his knowledge as. 
to where stolen cattle may be found is knowledge innocently acquired,. 
and in some cases, where a gratification is bargained for, there is a 
promise extracted that the owner will not take criminal proccedings. 
an the matter, 

The decision in the case at B.S. J., 461, -rests so largely upon the 
view taken of the facts in that particular case that it can hardly be 
treated as ssttling a point of law. In a recent dec’sion of the Calcutta 
High Court the danger of leaning too much in one case upon the 
decision in another case as to a question of fact is very strongly dwelt 
upon, as it is almost impossible to find exact similarity of circumstan- 
ces in different cases, 

If the question now referred were res integra, 1 would be prepared 
to hold without hesitation that the question is governed as to trial 
and conviction by section 235 of the Criminal Procedure Code, and 
as to punishment by section 71 of the Penal Code, only if the offence 
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fall within the provisions of section 71. In the case instanced in this 


reference there would clearly be two separate and distinct offences, _ 
‘one of theft ‘under section 379 and the other of taking. gift to help to 
“recover: stolen ‘property, for I must say that I cannot “myself see that | 
"restoring the property for a gratification or otherwise is the same thing 


“as using: all means in the power of the thief to cause the offender to be _ 
"apprehended and convicted of the offence, though it is easy to see. that,. 


if the theft was originally committed merely “with a view.to restore _ 


“the propeity after illegally obtaining or exorting a gratification, athe. 


punishment ‘merited for the offence of thett might “be very much affect-- 
ed if punishment is also. awarded for the. offence under section 215.: 


’ Under’section 235 of the Criminal Procedure Code, Illustration (m),. 
“we fitid.an instance where the punishment would be limited by section 


“ar of the Penal Code, though separate convictions would be quite legal... 
“That illustration, which is one of a case much more extreme than, "thes 


"one under reference, says: “A commits robbery on B, and in dcing 


“so, voluntarily causes hurt to him. A may be separately charged. 
“with and convicted uf | offences under sections 323, 392, and 394 of. 


“the Indian’ Penal ‘Code,” but it does not fol'cw that he may be punish-- 
“ed with the punishment provided for each of those offences, for section: 
“.235 of the: Criminal Procedure Code is subject expressly. to section gt... 
of the Penal Code, a portion of which enacts that unless it be.otherwise- 


expressly provided, when “ several acts of which one or more.than on eC: 
pr 


“would by: itself or themselves constitute an offence, constitute, when. 
~ “combined, a‘ different offence, the offeader shall not be. punished with. 
a more severe punishment than the Court which tries him.can award . 
- for any oné of such offences.” In the case described in Illustration. 


(m) above, the limit of punishment-to which A would be liable is the. 
punishment provided for the most serious offence, robbery with hurt, .. . 
under section 494, Indian Penai Code, which is a "combination of the 
offences of robbery and hurt. {It is difficult to hold that either the. 
offence of theft, or the offence of taking a gilt to restore'the stolen | 
property under section 215 of the Penal Code, ‘form a combined offence - 
under that Code, or come within any of the provisions of section 71 of © 
the Penal:Code: If the person ‘who commits the offence under section . 
245 is the perron who sto'e the property, that is a mere, accicent as. 
{far as:the definition’ of these offences are concerned, and is in n> way 
essential to, the legal conditions required by law to ‘constitute the offence - 
under section’215.° Neither can it defeat thcse conditions when the- 
‘thief does not use’al! means in his power to cause his own Bpprehen: 
sion and conviction for the theft. s 
‘Cases can and probably will occur where the cattle- thief, ‘hawvitig’ ; 
stolen ‘cattle without any view to obtain money by restoring them io: ~ 


the owner, may offer to restore them for a gratification merely. because : 


he knows: that’ detection has become imminent. Other cases.can and... 


" probably will occur where the cattle-thief has all along had no intention: .. 


of altogether depriving the owner of his property, but, taking ‘advan-. : 


- tage of the. facilities offered for this. form of crime, merely steals-in 


order: to. return the property when he has been paid something, and’ 
after sucli: payment‘does-return the cattle. .My own opinion.: inclines: ; 
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‘to the view that in each of these cases there would be a separate and 

‘distinct offence, and not one forming a part of the other and consti- 
tuting together a combined offence punishable as such under the 
Code, though there would be need for discrimination as to the punish- 
ment merited in the cases instanced. 

As, however, the matter does not come before me as entirely res 
integra, and as the question has not been argued, I am glad to find 
that. I am not called upon to rule inthe present reference whether the 
separate convictions reported by the District Magistrate do or do not 
come within the provisions of section 71 of the Indian Penal-Code soas 
to require that sentences passed upon the separate convictions should 
be medified. 

For, having régard to all the circumstances and to the fact that the 
‘stolen cattle were restored, I think that the sentence on each of the ac- 
cused for the offence of theft undex section 380 may be properly 

‘ reduced to eighteen months’ rigorous imprisonment, and the sentence 
passed in another trial upon.each cf them for taking a gratification 
under section 215, Indian Penal Code, may be also reduced to six 
months’ rigorous imprisonment. The sentrnces are reduced according- 
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‘ly, and, being so reduced on the above grounds, no necessity arises for » 


considering whether section 71 cf the Indian Penal Code is applicable,. 


as the modified. sentences are not in excess of the limit imposed by... 


’ that section, even assuming for the sake of argument that its provisions 
are aprlicable. 


I think that it will be sufficient for me to say on the point of law... 
xaised that, though tbe ulterior object of a thief in committing theft. - 


may be to obtain money illegally in the manner contemplated in sec~ 
tion 215, Indian Penal Code, still he is not less liable to be convicted ~ 


‘for the theft as well as for the offence under section 215, Indian Penal 
Code ; but as the fact that the thief has restored the property may well 
be taken into consideration in punishing him for the theft under sec- 
tion 379, Indian Penal Code, it is only in very: exceptional cases that 
the punishident for beth the theft under section 379 and the taking an 
illegal gratification under section 215, Indian Penal Code, should be 
allowed to exceed the punishment which could be inflicted for the 
“heft alone, even though section 71 of the Iudian Penal Code be taken 

is inapplicable. 


Before HF. Aston, Lsg 
MOIDEEN BAWA vw. ALLANDOO: 
“Mr. Greenhalgh—for appellant. | Mr. Vertannes--for respondent. 


Original jurisdiction, Exercise of, by Appeallate Court—Right of appeal to the 
: Court of the Fudicial Commissioner. 


-Inan appeal frem the decree cf a Court of First Instance the Deputy Commis» 
_Sioner set aside-the decree of.an Original. Court of competent jurisdiction and then 
rues new decree in‘ proceedings styled a regular suit in the Court ofthe District 
Wace. - ie te ae : 3 
" “#eéld,—that an ‘Appellate‘Court cannot give itself jurisdiction 10 try the case as an 
‘Orig inal suit. under its crginal jurisdiction in this manner. ie Mee. 
'. ‘The further decree thus made in the suit isa pseudo-original decree, 
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It does not follow that because an Appellate Court in an appeal from an original 


Appeal No, 25. of decree calls its_ proceedings a regular suit, that appellate proceedings. do become 


1896. 
July 
+ ast, 


——a 


an original, suit. or that its further decision in such pseudo-original proceedings 
becomes less liable to appeal in the Court of the Judicial Commissioner. 


THERE appears to have been a great deal of confusion introduced 
into this case through the Deputy Commissioner of That6n affecting to 
exercise a: jurisdiction which he did not possess. 

‘The suit was brought in the Court of the Myodk of Pagat onthe 
18th February 1895. ‘There is nothing on the record to show that 
any wrilten statement of defence was filed before the Myodk at the 
request of the Deputy Commissioner of Amherst sent the record to 
that officer. The Deputy Commissioner of Amherst, who appears to 
have proceeded as if his Court was seized. of the case, allowed-the 
plaint to be amended and two new defendants to te added. There 
is no note by the Deputy Commissioner of Amherst that the defend- 
ants filed any written statement.of defence, but the record shows 


.that he did call upon the defendant No. 1 to prodnce a statement of 


account, which. ‘was filed on the 7th June 1895 and is recorded next 
tothe amended plaint on the file’ On the same date issues were 
fixed by Mr. Shaw, evidently on the basis of the plaint, and this written 
statement of «ccount filed by defendant. ~ 

At that stage the’ jurisdiction to deal with the suit became, by 


reason of the. alteration of certain local jurisdictions, vested in the 
Court of the Deputy Commissioner of Thatén. That Court added 


two more issues and then sent back the suit to the Court of the. 


“‘Myook of Pagat for trial. ‘The Court of the Myodk decided against 


the plaintiff. On appeal, the Deputy Commissioner of That6n quashed 
the decree with ccsts on the ‘ground that the Myodk had allowed a 
written statement to be filed by the defendant No. 1 on the 15th 
November 1895, and further ordered the suit to be tried as an orivi- 
nal suit afresh by his own Court. The Deputy Commissioner then 
proceeded to try the case, as. ifan original suit in his Court asa 
Court of First Instance, and, as the defendants did not call evidence, 
passed a decree as if in an original suit against defendant No. 1. 

The appeal against that psem/o-original decree has been assumed 
at the hearing to lie to the’.Court of the Divisiunal Commissioner and 
not to this Comt, That is not to be taken asin any way admitted 
in this judgment. It does not follow, because an Appellate Court 
in an appcal from-an original decree calls its proceedings a regular 
suit, that such appellate proceedings do become an original suit, or 
that its decisién is less liable to appeal in this Court. 

But this defendant now appeals, not against that new and psexudo- 
original decree of the Court of the Thatén Deputy Commissioner ; but 
against the order of that Court, dated gth |ccember £8.,5, so far as it 
reverses the decree of the Myodk’s Court, and orders a new trial, as an 
original trial, before the Deputy Commissioner. 

_ The appeal Hes. here.. The. Deputy Commissioner of That6p has 
overlooked the written statement of account filed on the 7th June 
1895 which was treated by .Mr, Shaw, Deputy Commissioner or Am- 
herst, as the basis of the issue recorded by him on that date. There 
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was further no jurisdiction in the Court of the Deputy Commissioner 
“of Thatén'to order the suit to be re-tried a> an original case in the 
-District Court, and the further proceedings held on the strength of 
that order would appear to be void. 
The order of the Deputy Commissioner, dated the 9th December 
' 1895, is now set aside. As its effect is to decide the appeal from the 
Myodk’s decree and to-reverse that decree upon a preliminary point 
which. does not affect the merits and which cannot be sustained, the 
‘case.is remanded to the Lower Appellate Court for a fresh decision on 
the merits. If necessary, the Court deciding this appeal afresh on the 
rece can take further evidence {see section 568, Civil Procedure 
ode). 
The main questions on the merits appear to be whether the property 
was sold at an unfairly small price, and what damage was caused to 
the plaintiff-on that account, and secondly, whether any sum should be 
“deducied for any amounts paid by defendant for plaintiff and not 
already repaid by the plaintiff in respect of the. partnership purchase 
of the elephant. 
The order of the Deputy Commissioner of Thaton, dated the goth 
-Devember 1835, which amounts to an appellate decree reversing an 
original decree, is set aside with costs on the respondent. Costs in 
the Lower Appellate Court to follow the fresh decision now ordered. 
The advocate's of the parties being agreed, the appeal to the Lower 
Appellate Court is ordered to be transferred to the Court of the 
‘Deputy Commissioner of Amherst for the fresh decision on the merits 
now ordered. 





Before H, P. Aston, Esq. 
MOIDEEN BAWA vz. ALLANDOO. 
Mr. Lentaigne—for applicant. 


Original jurisdiction, Exercise of, by Appellate Court—Right of appeal to the 
Court of the Fudicial Commtsstoner. 

In an ‘appeal irom a decree passed by a Court of First Instance, the Appellate 
Court set aside the original decree in the suit and then, styling its further proceed- 
‘ings an orzinal suit, passod a decree as if in an original suit. On application 
‘ being made to tne Court of the Judicial Commissioner for stay of execution of that 
further decree— 

:  Held,—that the further proceedings, though styled an original suit, must be treated 
-as a-continuntion of apprilate proceedings in the same appeal from an original 
decree already passed in the same suit. . 

The application for stav of execution of a pseudo-original decree passed in such 

further appellate proceedings by a Court of First Appeal is properly made to the 
Court of Second Appeal, that is, the Court of the Judicial Commissioner. 

_ AN ad interim order for stay of execution of this decree was grant- 
ved on the gth March. The decree is the one which the Deputy Com- 
-missioner of Thaton a sed in what is described as Regular Suit No. 
.3 of 1895 of his Court’s file after he had in the same case set aside. in 
appeal the decree of the Court of the MyoSk of Pagat in the same 

* suit. The judgment setting aside the Myodk’s decree in the suit is 
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wCivil’ dated the 9th December 1895. That decision of the Deputy Commis- 
‘ ss fot ie ag sioner, dated the 9th December 1895, being today set aside by this 
Le rat - Court in Civil Second ‘Appeal No. 25 of 1896, the original decree of 
1896. the Myoék’s Court becomes revived, pending the result of the further 
Fuly * appellate proceedings of the Court, to which the case has been 
“Ish ’ remanded for a fresh decision of the appeal to the Deputy Commissioner 
ms . from the Myodk’s decree in the suit. At the hearing of Civil Second 
“Appeal No: 25 of 1896 the point was raised whether an appeal from the 
Deputy Commissioner’s decre of 4th March 1896, if made, woula be 
to this Court or to the Court of the Divisional Commissioner, and 
therefore incidentally whether this application for stay of execution of 
that decree, which purports to be passed in an original suit, would lie 
-here. As the Deputy Commissioner could not give himself: jurisdic- 
‘tion to try the appeal to him as an original suit in the manner adopted 
‘by him, | think that the proceedings styled Civil Regular Suit No. 3 of 
1806 of the Court of the District Judge, Thatén, should be treated as 
further appellate proceedings in the appeal No. 1 3 of 1895 to the 
. same Court in the same case, from the original decree of the Myodk of 
‘Pagat. As the effect of my decision in Civil Second Appeal No, 25 of. 
1896 is to annul the pseudo-original proccedings and original decree, 
dated the 4th March 1896, the ad ¢uterim order for stay of execution: 
of that pseudo-original decree is now. made absolute, and perpetual 
. _stay of its execution is ordered. . : 
Civil Second © : : i, Esq. 
Adpanl No. ar 6 Before H,. F. Aston, Esq. its 
. 1896. .. > MAUNG SHWE THE anp aworner v. MAUNG HNAN. 
mi Fay Maung Hla Bow—for-appellant. . | . Mr. Bagram--for respondent. » 
“Semana Sutt for recovery of possession of land—Tttle, 


Defendant No. 1, being a tatkihugyi, employed in the revenue administration 
chose, for purposes of his own, to enter.the holding in dispute in the name of his son 
in the revenue map, and the plaintiff was introduced upon the holding asa tenant 

. of first-defendant. In course of time the plaintifl, for purposes.of his own, refused to 
pay rent and asserted that -he was himself the holder of the holding. As a tenant 
_ who had been evicted after failure to pay rent, the plaintiff sued to recover posses- 
Sion of the holding without showing that he was‘dispossessed otherwise than ty due 
“course of law and without proving. any right to possession. ; 
_ _ Aeld,—that the weakness of defendants’ title‘as between the: defendants and the 
“:Government is no ground for decreeing the plaintiff's clainy to recaver possession. . 
;. ‘Tue claim in this suit was for recovery of possession of land from 
. which the: plaintiff had been evicted -ati the instance of the. defendant 
in proceedings which it is impossible to .treat as judicial. proceedings 
‘as the Myodk, who is a revenue.,as well.as judicial . officer, though 
citing no revenue authority for: ordering the eviction of the present 
" plaintiff, has called his proceeding-a miscellaneous one, and has by-his 
‘order of eviction, expressly. stated that. the.defendant (present plaintiff) 
‘eould sue in a civil court -if ‘dissatisfied :with his order, -The. claim 
‘covers land, .23°13 acres,- which::must:.be considered in-two separate 
“portions, namely,--13°41 acres the original-arca ofan occupancy. holding 
“which ‘the plaintiff: has ‘cultivated since BE. -1248-‘until :recenty 
“evicted, and the: difference between .14'41 acres and .23°31 acres, which — 
is the land which the plaintiff has encroached upon from waste 


uy 


: 
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unoccupied land next to the holding and cultivated without any 
recognized right, the unoccupied waste land being Government land. 
As to this accretion to the original holding, being an encroachment upon 
Government waste land, the plaintiff, being at present out of posses- 
sion, was in fact not entitled to any decree for recovery of possession 
from the defendant. Ne has no title, not even a possessory one; he 
has not shown that he was dispossessed by defendant otherwise than 
in the course of law; and if he wishes to be recognized as the holder of 
the occupant of the said accretion by virtue of having reduced it to 
cultivation arid having been in possession for the necessary period, he 
should have proved that he has been recognized by the Government 
as the holder or ovcupant thereof, or is entitled to such recognition ; 
but this he has not done. As regards this portion of the plaint land, 
namely, the difference between 13°41 acres, and 23°13 acres, the plain- 
tiff proved no right to recover possession from the defendants and his 
suit in respect of that portion ought clearly to have failed. Such a 
decision would not have prevented him from applying to the revenue 
authorities to be registered as the holder, or to be recognized as the 
holder of the said portion and.to be put in possession thereof, The 
Court of First Instance should have ruled that, as between the plaintiff 
and defendants, the plaintiff has proved in this case that the defend- 
ants have no title er right to retain possession if the plaintiff should 
be so recognized by the revenue authorities, and that the defendants 
would stand debarred by this adjudication from deputing. in. any 
future proceeding between the present parties, or their representa- 
tives in interest, the right of the plaintiff to be’put into ‘possession by 
the revenue authorities of this portion of the plaint land: upon suck 
recognition being accorded. But no appeal having. been made by 
defendants to the Lower Appellate Court as to this part of the 
Myook’s decree, the decree of the Myodk’s. Court for recovery of 


possession of the portion of the plaint land in excess of the holding | 


of 13°41 acres will stand undisturbed. Then as to the portion 13°41 
acres which form the original holdings, as it existed in B.E. 1248, 


when plaintiff entered into occupation: there seems to be some . 


mistake in the Lower Appellate Court’s judgment as to the period 
for which this holding was registered in the name of the first defend- 
ant’s infant son, Nga Po Chit. 

According to the evidence, the holding has been all along since 


BL, 1248 entered in the village map in the name of Nga Po Chit,” 


and the. taxes, as plaintiff admits in-his evidence, paid also in Nga lo 
Chit’s name, though the plaintiff pretends that it was only in 1255 that 
he learnt that the holding was thus registered. Amidst the contra- 
dictory and untruthful evidence as to the course of dealing with this 
holding the trutl scems to be sufficiently transparent. 

The defendant No, 1 heing a ¢arhthugvt employed in the revenue 
administration, chose, for purposes of his own, to enter this holding in 
the name of his son Nga Po Chit in the map, and the plaintiff was 
introduced upon the holding as‘a tenant of the first defendant. In course 
of time the plaintiff, for pucposes of his own, refused to pay rent, 
and asserted that he was himsclf the holder of this holding, having 
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‘good reason to think that the defendant would try to avoid litigation, . 
‘the fact,however, being that the plaintiff has never been more » than a 


‘tenant ndee defendant: No. 4. 


‘The. Lower Appellate Courthas allowed plaintiff's claim as to this 


holding’ because..it treated the plaintiff as in possession and as having” ' 


: therefore a better right than defendant, who was considered to have 


‘acquired no right:to the holding by clandestine dealing with the hold- 


‘ing when he was tazkthugyt: 


But the plaintiff was, or his own showing, out of possession. He 


» sued: to recover possession without showing ‘that he was dispossessed 


- otherwise than by-due course of law, and he proved no right to posséss- — 


ion, being a tenant.who had been evicted. afier failure to pay: rent.:. 
I do not Believe: the.evidence that defendant bought the holding outright 


from plaintiff, but the weakness of the. defendants’ title as between - 


the defendants:.and the Gcvernment is no. ground for decreeing 
the plaintiff's .claim.to' recover possession. If the defendants have no. 
tight to holding as against the Government, which is very possible, . 


- the ‘plaintiff can apply to the revenue authorities to be recognized 


-and registered-as the holder under Government, and can asl the revenue 


authorities to put him in possession. 
If, after, being so recognized and registered in’ ‘the reverie. 


accounts, the plaintiff ‘becomes resisted by the défendants or their 


representatives in any effort to obtain possession, the ‘plaintiff would 


_ have -an entirely new cause of action, and could sue upon the title 
accruing from such recognition to recover possession; but, until he 


has : thus. fortified himself, the decision of the Lower Appellate Court — 
that he has a better right to -possession than the defendants is entirely | 
premature, seeing than the Mca is suing in the present suit as a 
person out of possession, without any title” possessory or otherwise, 
and without showing that the defendants had dispossessed him other~ 


‘ wise than in due cause of law. 


Civil Second 
_ Appeal - 
No. 169 of 
1896, 
Fuly 


The decree of the Lower Appellate Court, so far as it awards to the 
plaintiff possession of the original holding 14°41 acres, is therefore 
reversed, and -the plaintiff's.suit, so far as it is for recovery:of posses- 
sion of the said: portion of the plain: land, is, with reference: to the — 
above remarks and for the above reasons, dismissed: | Each-party is 


ordered to pay his own costs in this Court and, the TEE: oe sauce 
Court. 





Before Hf. F. Aston, Esq, 
MAUNG PO MIN arp axnoruer vw MA NYEIN E AND ANOTHER, ; 


* Messrs. Van Someren arid Bagley—.. Messrs. Eddts and Conneli-—for- ress. 
_ for appellants. ...... pondents. ; 
Suti toestablish title to enaiaaes property without previous application aid ‘removal 

‘of attachment. - : 


There is no ‘einen 5 in law. for the contention that a suit ‘to establish title to 
property which has been attached in execution of a deéree against a third person does’ ° 


: ‘not He:unless an order of Court upholding the attachment ‘under: one of the sections. , 


preceding section 283 of the Civil Procedure Code (Act XIV_ of 1882) has Leen 
made after inyestigation in to the merits of an application to remove such attachment. 
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THERE is nothing in the Civil Procedure Code to debar the owner . 


of property which has been wrdnzly atta: hed or sold as the property 
of another, from brinzing a suit to establish his title, even though he 
may have made no application to get the atlachment removed, and 
even where, as in the present case, a person did object to the attach- 
ment of certain property attached in execution of a decree, claiming it 


as his own, but the objection was struck off for default of prosecution. | 


It has been ruled by one of the High Courts in India that such person 
might sue for damages for the wrongful attachment of such property 
without suing to establish the rights which he claimed thereto (Kallu 
Maly. Brown, WM, LL.R., All., page 504). 

Another objection in the memorandum of appeal is that the Court 
of First Instance had not jurisdiction to try this suit. 

As the value of the property claimed is above the limit of the 
pecuniary jurisdiction of the Court of First Instance, Mr. Bagley for the 
appellants, cited the cases at XH, W.R., 140, and IJ, B.L.R., 283, to 


show that it is not too late to take such an objection in second appeal — 


even though not raised before. Those cases, it may be remarked, were 


decided under the Civil Procedure Code. But here in Burma the Lower). 


Burma Courts Act, X1 of 1889, has to be kept in mind and one 


of its provisions (section 22) is that the Judicial Commissioner may... 
receive a sccond appeal if on a perusal of the grounds of appeal and of 


copies of the judyments of the Subordinate Courts a further consider- 


ation of the case appears to him to be requisite for the ends of justice. _ 


This provision raises a very serious obstacle to entertaining an 
ee Te Lee ou Bf Ee § 
objection as to jurisdiction made for the first time in second appeal. 


{t has, however, become unnecessary to discuss this point, as the . 


objection was abandoned upon Mr. Connell, for the respondents, 
expressing his willingness to have the suit now treated as one brought 
for a declaration of title only, although the suit as framed was actually 
brought and a decree given for consequential relicf also. 

For the same reason the objection as to the valuation of the suit as 
framed (which in view of the ruling in AZauny Po Kan v. Maung 
Anny Dun, P.J., 130, could hardly be met) has been abandoned. The 
decree in this second appeal therefore is that the decrees of both the 
Lower Courts be varied by substituting a decree declaratory only of 
the right of the plaintiffs (the present respondents) to the attached 
elephant as owners thereof. The Court which issued the attachment 
is bound to recognize this adjudication as to title on the declaratory. 
decree being produced before it and to govern itself accordingly (sce 
Maung Po Kan's case at page 139, P. J). 

As to costs, each party to pay his and their own costs, 


Before H. I. Aston, Esq. 
MAHOMED RAHAMAT ALLY « ABDUL GUNNY. 


Messrs. Van Someren and Bagley—for applicant. 


Release of accused on bail—Grounds upon which, may be ordered, 


‘The question whether an appeal should be admitted as not the same as the ques 
tion whether an appellant should be released on bail, and Criminal Courts ta which 
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"applications for release on bail are eapads before the appeal is heard, ‘tied . to be’ 
“always on. guard lest they fall into the error of prejudging the case before the appeal 


J is heard, or lest, to avoid this danger, they fall. into the habit of passing indiscrimi- 
“pate orders for release: on bail without any real consideration of the. grounds apott 


‘which such release;may be properly ordered. 
“The main question for consideration when an application for release on bail i is 


~ made by'an appellant who stands convicted and sentenced by a Court of compe- 
"tent jurisdiction’ are whether, upon perusal of the judgment or the record and 


‘the’ petition. of appéal, primaé facie ground is disclosed for substantial -doubt 
whether the conviction or seritence can be maintained, or, secondly, whether .circum> 
stances beyond the control-of the appellant are likely to delay the decision of the 
appeal for an unreasonable. time. 

Tue Sessions Judge, ‘at alate hour of the day,” on the 15th June 
‘ordered’ the ‘release on bail of one Abdul Gunny, a deputy bailiff and 
‘ministerial officér of his own Court, who had been convicted of a crimi- 

nal offence under section 497 of the Indian Penal Code ‘on the after- 

“noon of the sanie date by the Subdivisional Magistrate, Mr. Godber, and 
sentenced to two months’ rigorous imprisonment and fine of Rs. 300. 

‘The grounds upon which his release was ordered as” ‘Tecorded | as 

follows :— 


mae Looking at tle nature of there case, and the several points that réqitire consider- 


ation and -are often overlooked;:J admit. the appeal for the 3oth June, and ‘direct 


~ appellant to be released on bail ‘himself i in Rs. 390 and two sureties in’ Rs. 150 each, 


pending appeal.” 


The Sessions Judge had before him, when he passed the. Shore 


‘ordet, | a. written petition of appeal and a copy of the judgment the 


Magistrate. 

The points taken in the memorandum of appeal, which were presutns 
ably the points requiring consideration on the merits of the appeal, 
are two-— 

(a) that the Lower Court should have held on + the erinare 
' that the complainant was divorced from his wife ; 
(8) that the sentence of the Lower Court is unduly. severe. 


The: judgment recorded by the Magistrate shows plainly that both 
these ‘points received full consideration. It states in clear terms why 
the Magistrate, upon consideration of all the evidence, did not: believe 
that complainant was divorced from his wife, and it states. clearly why 
the Magistrate, upon consideration of the eicemmstanicess pee as 
sentencé appealed against, : 


The question, however, whether an appeal seal be admitted is not 
the same as the question ‘whether an appellant should be released on’ 
bail, and Criminal Courts to which applications for release on bail are 
made before the appeal is heard, need to be always on guard lést they. 
fall into the error of prejudging ‘the case before the appeal i is heard, or 
lest, to avoid this danger, they fall into the habit of passing indiscrimi- 

nate orders for: release on bail without any real consideration of the 
grounds upon which such release may be properly ordered.” 


When an application for release on bail is made by a convicted 
prisoner, there must be some. adjudication on the application, upon 
judicial]. principles, and the.Appellate Court cannot hold its judgment 
entirely in, suspense, as. it does .when.an. appeal is admitted for further 
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consideration of matters already adjudicated or still requiring to be 
adjudicated, unless it is to be assumed that the right.of appeal carries 

with it the right of release on bail pending decision of the appeal, an 

_ assumption for which I find no warrant in the law. The main ques- 
tion for consideration when an application for release on bail is made 
by an appellant who stands convicted and sentenced by a Court of 
competent jurisdiction are, | think, whether, upon perusal of the judg- 
ment or the record and the petition of appeal, przma facie ground is 
disclosed for substantial doubt whether the conviction or sentence can 
‘be maintained, or, secondly, whether circumstances beyond the control 
of the appellant are likely to delay the decision of the appeal for an un- 
reasonable time. 

_ Interference with a sentence of Court upon slighter grounds than 
these, even though such interference comes froma superior Court, 
tends to lessen the confidence which should exist between Court and 
Court, whilst indiscriminate interference without regard to these main 
considerations must weaken confidence in a Court whose conclusions 
and adjudications can be so easily ignored until they have been con- 
firmed in appeal. The inconvenience occasioned by ignoring such 
considerations is instanced in the present case by the manner in which 


the mind of the complainant has been disturbed by an order affording 
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no indication that the Judge was guided by judicial principle in exer- - 


cising his discretion as to suspending the execution of a sentence on 
the deputy bailiff, the sentence ‘being one not subject to confirmation, 
and having been passed by a Court of competent jurisdiction in a crim- 
inal trial not alleged to have been otherwise than regularly con- 
ducted, ‘ 
When the application for transfer was before me on the 29th June, 
‘I directed the record to be called for, as the materials before me were 
not sufficient to. enable me to dispose of the application, which is 
opposed by the Crown. On the same afternoon an application was made 
to me verbally in chambers by applicant’s counsel for a direction that 
the above order should be telegraphed because the post would not 
reach Moulmein till the afternoon of next day goth June, the date fixed 
‘for the hearing of the appeal, and. applicant's advocate at Moulmein, 
who had been intructed to notify the Sessions Court of the application 
for transfer, had intimated that he could not attend. When I suggest- 
~ ed to applicant’s counsel that if the telegraph was to be used, the com- 
plainant, who is one of the persons who may, under section 526A, Crim- 
inal Procedure Code, notify the Court in which an appeal is pending 
that application for transfer has been made, could himself telegraph 
to the Registrar of the Court of the Judge of Moulmein to notify the 
application for tranfer, it did not occur to me, as the appellant was 
‘ already relased on bail, that there was any such urgency in the case 
as would be likely to induce the Sessions Judge of Moulmein to hear 
the appeal, after intimation had been thus given, without giving op- 
portunity to complainant for notifyiug the application ina more formal 
manner, or without at least waiting for the following. post due on the 
evening of the 3oth June. ws 
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It appears, howevre, that the hearing of the appeal was proceeded 
with on the 3oth, when the appeal was adjourned to next day for con- 
sideration of the evidence and for jndyment. The order calling for the 
record being meanwhile received, the record has been forwarded to 
this Court without judgment having been delivered. The record con- 
tains the following note :— 

“The Registrar lays before the Court a tclagiaie ‘addressed to him, 

“ purporting to come from G, VanSomeren, asking him to notify the 
uf " Court that he has applied to the Judicial Conntlissoner to transfer the 

‘case, ‘ 

“C. Law for appellant, in reply to the Court, states he knows 

“nothing of the matter, and that, so far as he is concerned, he would 
“ prefer ‘that the appeal. should be heard, as he wishes soon to leave 
“tor England. He refers the Court to section 326A of the Criminal . 
“Procedure Code and leaves it to the Court to say whether this 
“telegram i isa notification by one entitled to make it under that sec- 
“tion.” , 

Mr, VanSomeren, who appears for the applicant (complainant i in the 


_case), has stated expressly that it is not sought {o show, and it is not 


Criminal Revision. 
No, §924 
1896, 


alleged that there is, any proper ground for questioning the impartial-. 
ity of the Sessions Judge belore whom the appeal is pending. There 
is no ground for doing so... “The application is made ‘under clause (¢) 
of section 526 of the ‘Criminal Procedure Code, on the ground of ex- 
pediency, and that has heen distinctly stated. A Judge who is called. 
upon to decide an appeal in a criminal case where the appellant is the 
deputy bailiff of his own Court, cannot be entirely free from ‘some 
anxiety of mind. This anxiety must have been increased by what ~_ 
hag occurred since the appeal was presented. Asa transfer of the . 

appeal would relieve the Sessions Judge of Moulmein from all such 
anxiety, from which he may well be relicved if real inconvenience be 
not thereby caused, | consider that there is sufficient ground under the 
section and clause ‘already quoted of the Criminal Procedure Code to 
direct that this appeal of Abdul Gunny, being Criminal Appeal No. 
175 of 1896 of the file of the Sessions Judge ‘ol Moulmein, be trans- 
ferred to anotber Sessions Court, and it is “ordered accordingly under 
section 526, Criminal. Procedure Code, that it be transferred to the 
Court of the Commissioner of ‘Tenasserim Division for AHSENER hearing 


and disposal. 





Before H. . Aston, Iesg. 
QUEEN-EMPRESS 27. SHAIK ALL 
Retrial—Court of competent jurisdiction—Criminal Procedure Code, ss. 423 (b), 
232, 535% 537+ 


An Appellate Court may! order the retrial of an accused under section 423, ic 
minal Procedure Code, by another Court of competent jurisdiction even where ssi 


first trial has been held by a Court of competent jurisdiction. 
Queen-Empvess v. Sukha and others, 11.1, 8 All, 14, dissented from: 


THE case was referred by the Sessions Judge, Moulmein, to the 
Court of the sagtere Commissioner in the following terms -— 
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“The accused, in the case before the Subdivisional Magistrate, was Cyiminal Revision 
originally convicted by'the Myodk of Thatén (whose proceedings are Wo. 572 of 

: also submitted) of an offence under section 273, Indian Penal Code, © 1896. 

and was sentenced to a month’s rigorous imprisonment. F pe 


“He appealed against this conviction to the District Magistrate of — 
Thaton, and’ asked for a re-trial on the grounds that the Interpreter 
‘at the trial had not been sworn, and that the interpretation was not 
cortuct ; and the District Magistrate allowed the appeal solely because 
the Interpreter had not been sworn, and directed a re-trial before the 
Subdivisional Magistrate of Thatén, indicating in his order that the 
sentence seemed very inadequate. 
“The Subdivisional Magistrate tried the case summarily and sen- 
‘tenced the accused to suffer fhree months’ rigorous imprisonment for 
the same offence of which he had originally been found guilty. 


“The accused has applied to me for revision on the grounds that he 
was wrong'y convicted in the first instance, and that the District Magis- 
trate had no power to order a retrial in the circumstances of the case. 

“So far as the original conviction is concerned, there is no reason 
for making the reference asked because the petitioner's present 
Advocate has withdrawn that ground as there was evidence, which 
the Magistrate believed, of the commission of the offence, and I have 
- therefore refused to interfere with the first sentence, and have only 
' directed the release of the applicant on bail after the expiry of that 
_ sentence pending your orders on this reference, which I make as 

‘regards the subsequent proceedings of the District Magistrate of 
'’ Thatén in appeal and of the Subdivisional Magistrate of Thatén in 
the new trial. 
“Tn the case of Queen-Empress v. Sukha and others, 1.L,R., VIL, 
All., 14, it was held upon clear reasoning that the meaning of the 
words in section 423, Criminal Procedure Code, as to ordering a re- 
trial, is that an Appellate Court can only order a re-trial by a Court of 
competent jurisdiction in the ¢ase of a conviction bya Court having 
had no jurisdiction to try the case. In the case under reference the 
-Myodk of Thatén, a Magistrate of the second class, was competent to 
try the case against accused, and the District Magistrate had no au- 
thority to quash the conviction (althcugh the accused applied for a 
re-trial) on the ground of an irregularity which was not definitely shown 
to have cccurred nor to have been to the accused's prejudice ; but even 
' if this had been proved, the proper course for the District Magistrate 

would have been to direct the Masistrate who tried the case to 
record his proceedings afresh with the aid of-a sworn Interpreter, and 
to re-submit his proceedings for the decision of the Appellate Court, 
or to have taken the evidence himself. 

“In taking the course of ordering a fresh trial by another Court, 
with the indication that the sentence originally passed was very 
inadequate, the District Magistrate virtually brought about an enhance- 
ment of the sentence in a manner in which the law does not intend it 
to be done. 
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“For the above reasons I recommend that the order in appeal, and 
the subsequent proceedings held under that order, be set aside and 
the original conviction be restored.” 

The order of the Court on the reference was as follows :—° 


. The intérpretation put upon the words “or order him to be re-. 
tried by a Court of competent jurisdiction” in section 423, Criminal 
Procedure Code, paragraph (4), by Brodhurst, J., in Queen-Empress 
v. Sukha, VIL, 1. L. R., Al., 14, is arrived at by introducing words 
into that section which have not been used by the legislature.’ That 
decision omits to notice that the words “by a Court of competent 
jurisdiction ” do not occur’ after the word “retried ” in patagraph 
(a2) of the same section, and it omits to notice that in section 232 
and 525, Criminal Procedure Code, the legislature has indicated 
special instances where an. Appellate Court is bound to order a retrial 
by a Court of competent jurisdiction éven when the first trial has 


' been held in a Court of competent jurisdiction. ‘That decision also 


fails to notice the inconvenience which would arise from the 


4 provisions of section §37 of the Criminal Procedure Code if an Appellate 
. Court cannot order a person once tried by a Court of -competent 


jurisdiction to be tried again. 1 am not aware that the above inter- 
pretation in Queen-E-mpress v. Sukha has ever been adopted by this 
Court.’ The District Magistrate of That6n ordered a re-trial because 


- an itregularity in procedure, which was disclosed in the appeal-made 


to him by the accused themselves, made it difficult to know whether 
the accused had been materially prejudiced and whether a failure of 
justice had occurred. That was, in the opinion of this Court, a proper 
geound for ordering a retrial when section 537 is read with section - 
423, Criminal Procedure Code. ‘There being therefore no cause for 
interference in revision, the record is ordered to be returned, 
Before H. F. Aston, Esq. 
QUEEN-EMPRESS v. PO BA. 


Composition of offence under magisterial sanction—Acguittal—Improper dis- 
charge—Indian Penal Code, s. 325 3 Criminal Procedure, Code ss. 345,403. 


Section 345, CAminal Procedure Code gives no authority for the composition of 
an offence under section 325, Indian Penal Code, and there is nothing. in the 
Criminal Procedure Code to give such composition the effect of an acquittal. There 





is thus nothing in séction 403 to prevent a District Magistrate from treating any 


such composition under magisterial sanction as an improper discharge. 
_ Tne case was referred by the District Magistrate of Bassein in the 
following terms:—~ 

“The accused in this Case was sent up by the Police charged under... 
section 325, Indian Penal Code. When the case was called, the Magis- 


trate recorded ‘Permission to compound granted, and discharged. 


An offence under section 325 is not compoundabhle, but the composi- 
tion of an offence under section 345, Criminal Procedure Code, has 
the effect of an acquittal, The Magistrate’s order, although purport- 
ing to be under section 325, Indian Penal Code is of couse tealiy 
not so, Iam in doubt whether] can order further enquiry under sec 
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tion 437, Criminal Procedure Code, or whether it is necessary for the 
Local Government to appeal against an order of acquittal. The Judi- 
cial Commissioner will be asked for his opinion or such order as he 
may think fit to pass.” 


The order of the Court was as follows :— 


' Section 345 of the Criminal Procedure Code gives. no authority for 
the composition of an offence under section 325 of the Indian Penal 
‘Code. Phe composition of such an offence is not a composition of an 
offence under section 345 of the Criminal Procedure Code, and there 
is nothing in section 345, or in any other part of the Criminal Pro- 
cedure Code, to give such a composition the effect of an acquittal. 
There is thus nothing in scction 403 of the Criminal Procedure Code 
to prevent a district Magistrate from treating any such composition 
nnder Magisterial sanction as an improper discharge, Whether fur- 
ther inquiry should be ordered is a matter for the District Magis- 
‘trate’s consideration under section 437, Criminal Procedure Code. 


Before H. F. Aston, Esq. 
(1) NGA PAN BON. 
- QUEEN-EMPRESS 4.¢ (2) NGA SHWE HLA, ann 
(3) NGA BIN. 
Whipping, sentence of-—Whipping added to imprisonment, Sentence of —Prewi ous 


conviction to be set out in the charpe—Illegal sentence Revision by Magistrate 
of his own-—Criminal Procedure Code, ss, 221, 395. 


When a sentence of whipping is passed, the Whipping Act and section applic- 
able must be quoted in the sentence. 


When a sentence of whipping is added to imprisonment on account of a previous 
conviction, the previous conviction is used as effecting the punishment the Court is 
competent to award, and the previous conviction should therefore be set out in the 

-charge. 


An illegal sentence of whipping passed upon a person over 45 years of age can- 
not be revised under section 395, Criminal Procedure Code. ‘The illegral sentence 
should be reported to the High Court for orders, 

When an accused has been previously convicted of an offence, and 
it is intended to prove such conviction for the purpose of affecting the 
punishment which the Court is competent to award, the fact, date and 
place of the previous conviction must be stated inthe charge. If such 
statement is omitted, the Court may add it at any time oefore the sen- 
‘tence is passed, section 221, Criminal Procedure Code (Act X of 
1882). 

A previous conviction was used in this case for the purpose of affect~ 
ing the puni-hment which the Magistrate was competent to award, 
-and the second accused, Nga Shwe Hla, was sentenced under the pro- 
‘visions of the Whipping Act, Act VI of 1864 (it is to be presumed, 
though the Magistrate has very carelessly omitted all reference to its 
provisions), to whipping in addition to two years’ rigorous imprison- 
ment, 

The said previous conviction ought therefore to have been sct out in 
‘the charge. : 

31 


Criminal Revision 
No. 16 of 
1896. 

Fuly 
r7th. 


Criminal Revision 
No 479.0f 
1896. 

Fuly 
i7th,. 


— 


Criminal] Revision . 


won MO, 499 Of. 
1896, 
. August ~.. 
eg Teele i 


oa 


“Lriminal Revision 
No. 479 of 
July 


aend. 


242 .. . PRINTED JUDGMENTS, COURT OF THE JUDICIAL . [JuLy... 


The omission to do this does not, however, appear to have occasion- 
ed a failure of justice-or prejudiced this accused in, his defence as... 
the record shows that he admitted this previous conviction before he 


_ was sentenced. ; a og Via. le Mh 
There was, however, a more serious ‘irregularity committed. by the 


Magistrate, Mr. Hoosein.. This-accused, Nga Shwe Hla, was in- fact : 
not liable to be punished with whipping, being over 45 years Of ‘age’ » 
(see section 393,‘Criminal.Procedure Code), . On this fact being brought 
to the notice, of the Magistrate, Mr. Hoosein: (instead of reportiag’ his ° 
mistake to the District. Magistrate and requesting that..thé record -. 
might be forwarded for the orders of the Judicial Commissioner’ ex- 
ercising the, power of the High Court, the course which it was his’plain- 
duty to follow} proceeded to add to his mistake by the ‘double error, 
first, .of effecting to deal with the case under section 395, Criminal 
Procedure Code, a.section which is only applicable when a legal-sen- 
tence of. whipping cannot be carried into execution wholly or in‘part, 
because. of the state of health of the prisoner, and, secondly, the error’: 
of ordering, in lieu.of the illegal sentence of whipping, that three 
months of the.two years’ rigorous imprisonment which formed. ‘part - 
of the sentence should he passed in solitary confinement, -an-order for | 
which section 395 of the Criminal Procedure Code, even if applicable, «: 
affords.no authority.. This order dated 23rd June 1896, is now set. 
aside as illegal. The District Magistrate should impress upon Mr, 
Hoosein the necessity for careful attention to the previsions of the law 
before he attempts to apply them, and to the necessity of quoting the 
Act and section upon which a sentence of Court is based. hi 

It is observed that the Additional ‘Sessions Judge, in dealing with - 
the appeal of accused (3), Shwe Bin, has not written a judgment 
giving his reason for reversing the conviction and sentence, 





smegma 


Before H. F. Aston, Eso. 


QUEEN-EMPRESS v. NGA PO LIN. 


Report to High Court, Form of—-Criminal Procedure Code, s. 4383 Circular 
Orders, s. 219 —Usurped jurisdiction—Magistrate incompetent to pass adequate. .. 
sentence——Inadequate sentence—Supervision by District Magistrate—Respon- 
sibility of Sessions Court —Inter position of High Court—Practice. ° : 


*“When.a case is reported to the Court of the Judicial Commissioner forthe exér=°;: 
cise of its powers as a High Court in revision, the.report must be.in original and in 
the form prescribed hy Circular Order, section 219, ew ee tn 
When a. First Class Magistrate has tried a case which he ought to have either © 
committed for trial or reported ‘to the District Magistrate, the Session “Court 
should require the First Class Magistrate to explain his action and should forward a’ 
copy of any animadversion passed.on the Magistrate’s procedure to the District 
Magistrate. er, He ; ee Pa eo 
When a miscarriage of justice, involved by the inadequacy of a sentence, is clear- _ 
ly. due to defects. which can be more effectively cured by better supervision by the 


_ District. Magistrate over the Magistrates. subordinate to:him “that “by ‘the inter- 


position of the High Court in occasional instances, and where there is not ‘sufficient... 
reason for putting the witnesses to the inconvenience of attending a fresh trial. and 
for. taking up further time of the Courts, the High Court, as a rule, will not order a 
retrial. ele eM Veh ie ace a a 
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When a case is reported to this Court for the exercise of its powers 
as a High Court in revision, the report should be forwarded in original 
instead of a copy. 

When such a report is made, it should be made in the form prescrib- 
ed by Circular Order, section 219. 

_ The Additional Sessions Judge has not only omitted these formali- 

tics, but has not sent the records in a complete state, as the record of 
the Appeal No, 420 of 18y6 cited at the head of the copy of the rea- 
sons for reporting this case, is not with the proceedings sent up. 


As there appears to be an appeal in the case still pending in the 
Sessions Court, the papers and proceedings should be returned to the 
Additional Sessions Judge for disposal according to law. 


After the said appeal has been disposed of, or if it has been already 
disposed of—a matter not disclosed in the procecdings submitted—a 
fresh report can be made, if necessary, to this Court, and such report 
must be made in the form prescribed by Circular Ordcr, section 219. 


If the appeal remains.still to be decided, then it is very possible 
that aitention to the provisions of section 423 of the Criminal Pro- 
ecdure Code would render ‘any further reference of the case to his 
Court unnecessary. 

‘A copy of this Court’s ruling in the Reference No. 23 of 1896 from 
the Sessions Judge of Moulmein, disposed of in Criminal Revision No. 
572* of 1896, should be forwarded to the Additional Sessions Judge 
with this order. 


I would further obscrve that the responsibility of a Sessions Court 
in cases where a First Class Magistrate has tricd a case which he 
‘ought to have either committed for trial or reported to the District 
Magistrate when it became disclosed, by the evidence for the prose- 
cution, that he could not inflict adequate punishment, does not be come 
discharged by taking steps only to correct a miscarriage of justice in 
that particular case. The Sessions Court should direct the First Class 
Magistrate to submit an explanation, and should forward acopy of any 
animadversion on the Magistrate's procedure to the District Magis- 
trate in order that the proper cure may be applied 10 a defective 
system which allows trials which should take place before the District 
‘Magistrate with higher powcrs, or before the Sessions Court, to be 
conducted in a First Class Magistrate’s Court through inattention in 
transferrin such a casc to the First Class Magistrate, or through indis- 
cretion of the First Class Magistrate himself, or through carclessuess or 
ignorance of the authority conducting or initiating the prosecution, 

On a further reference made by the Additional Scssions Judge, the 
following orders were passed :— 

It now appears that the accused’s appcal to the Sessions Court was 
summarily rejected on the 18th June 1t96. The appeal record should 
then have been treated as closed. 

Some time between that date, however, and the 30th June, the Addi- 
tional Scssions Judge scems to have reopened the record, avding and 
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Criminal Revision filing a petition from the complainant, and adding two; orders, dated 


“No. 619 of. . 

“7896... 

September’ 
goth. 


—— 


~ respectively goth June and r&th. July, as if they were-orders made. in 
the appeal already. decided. They ought never to have been shown or 
described as orders made in the appeal. ; 
The. Additional Sessions Judge should have recorded -an. entirely 
separate proceeding, and should have forwarded it with his recommen--. 


dation: 'to this.Court instead of referring the case in the misleading » 


mode.adopted by him. This case shows the importance: of. strict 
compliance with the disection in Criminal Circular, section 219, and: 
of proper attention being paid to procedure. 


Eyery departure from prescribed procedure tends to import side 


. dssues.into. a:case and thus to encroach unnecessarily on the time‘of'a. © 


superior Court. When that Court is the High Court acting:in revision; 


. jt has to be considered, amongst other matters, whether’ the: irregularity. 


was legally: material, and whether a failure of justice has occurred:: 
Again, when the irregularity has been to the advantage of the accused 
rather than to his prejudice, it becomes further necessary to consider: | 


. wkether this failure should be corrected by interposition in the parti-- 

. cular case before it, or whether the general interests of justice can be: 
‘better served by tolerating such a miscarriage of justice'as is involved 
-by inadequacy of punishment in an individual case, in‘order that wit-. 
-hesses-may not be unduly harassed, or in order that subordinate: 


‘Courts may be more effectually warned to rely. less upon the “powers” © 
of a High, Court in revision, and more upon their own powers of’. 
attention - and application to judicial duties, to prevent ‘similar mis- © 
carriages of justice in future. 


The excessive encroachment on the time of the Court of the Judicial | 
Commissioner which now exists may be a necessary evil inseparable 


- from certain stages of progress in judicial administration and from. 


certain of its modes. But an Additional Sessions Judge, whose time 


. is solely occupied in judicial werk, will do well to remember that a 


higher standard of performance may be properly expected of him.. 


This higher standard must be exacted. Administrative arrange. 
ments, which in. recent years indicate an increasing tendency - to 
transfer civil judicial duties from more experienced officers to officers 
of lower grade arid less experience, have been.accompanied: by an 
increased ‘demand on the attention of the Judicial Commissioner, and 
other causes have operated to add materially to the work of his Court. 


This makes it imperative that closer attention shoud be paid to re= 
_ gularity of procedure by judicial officers. 


If Mr. Collins will refer again to the records in this case » he will not 


fail to notice the unnecessary confusion and waste of. time. caused. -by.-- 


with-holding the record in Criminal Appeal No. 420 of £896 when he 
made this reference, and by sending up as a copy of the order passed’ 
in that appeal, which was rejected ‘summarily on 18th June 1896, not 
that ordér of rejection, but an order made on 18th June 1896, upon.an : 
entirely. separate application made by an entirely different. person,. 
namely, the complainant and not the accused. z 
There is primd facie reason to fear that the accused: has” been. in-: 
adequately punished because the trying Magistrate, Maung An, a First. 
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Class Magistrate, had not sufficient intelligence to see that he ought Corminal Revision 
not to dispose of a case in which he could not pass an adequate sen-'' No. 619 of 


tence, and which ought not to have been prosecuted in his Court. be 
In recommending that the sentence should be enhanced by this Panes is 
Court as a High Court, the Additional Sessions Judge has overlooked as 


the provisions, of section 439, paragraph 3, of the Criminal Procedure 

Code, namely, “where the sentence dealt with under this section has 
“been passed by a. Magistrate acting otherwise than uncer section 
‘€34, the Court shall not inflict a greater punishment for the offence 

‘which, in the opinion of such Court, the accused has committed, than 

- “might have been inflicted for such offence by a Presidency Magistrate 
“or a Magistrate of the first class.” 

The sentence already passed being one of two vears’ rigorous im- 
prisonment, and passed by a Magistrate acting otherwise than under 
section 34, cannot be enhanced in revision. Ihave considered whether 
the accused should be called upon to show cause why a re-trial 
‘by a Court of competent jurisdiction should not be ordered, the trying 
Magistrate having usurped jurisdiction to dispose of a case in which: 
he was not competent to pass an adequate sentence. 

But the miscarriage cf justice involved by the inadequacy of sen-. 
tence being.so clearly due to defects which can be more effectively 
cured by better supervision by the District Magistrate over the. 

' Magistrates subordinate, to him than by this Court's interposition in 
occasional instances, there is not sufficient reason in this case for’ 
putting the witnesses to the inconvenience of attending a fresh trial | 
and for taking up further time of the Court. Sie 

The record is ordered to be returned. 


Criminal Revis¢ on 


Before H, F. Aston, Esq. mee of 
QUEEN-EMPRESS v. NGA SAING GYI. Pied 
13th. 


Security order, Procedure as to~—Preventive provisions of Chapter VIII, Criminal peers 
Procedure Code: How they should be used by Magistrates~ Criminal Procedure 
Code, s..123. 

The procedure enjoined by the provisions of Chapter VIM cf the Criminal Pro- 
cedure Code is, that a date shall be fixed on which the period fur which the security 
isto be given shall commence (section 123), and that, after the order to give 
security has been recorded, an opportunity shall be given to’furnish -he security on 
or before the date so fixed. Ifthe security be not furnished on or before that 
date, then a further order may be made. Hh 
. _. The preventive provisions of Chapter VIII of the Code are more successfully and 

-more legally enforced by the Magistrates, who enlist the aid of private individuals 
in maintaining order by placing habitual offenders under a bond with sureties un- 
dertaking responsibility for their good behaviour, than ky those Magistrates who, 

» with slight regard for the future, allow those provisions to te used merely as a 

“means to commit habitual offenders to prison when no fresh offence can be proved 

against them. : 


THERE are several irregularities in the proceedings of the Magis- 
trate which would have attracted the attention of the Sessions Judge, if 
he had read the provisions of Chapter VIII of the Criminal Procedure 
Code before he recorded an order confirming the Magistrate’s illegal 
order. 
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« 


Criminal Revision A Magistrate is not authorized to record an order directing security 
Wo.586 of _ to be given, and in the same order directing the person from whom 


ye. "security is demanded to be imprisoned if security be not furnished. _ 
e aA The procedure enjoined by the provisions of Chapter VIII of the 
_— Criminal Procedure Code, quoted is, that a date shall be fixed on which 


the period for which the security is:‘to be given shall commence (sec- 
tion 123), and that, after the order to give security has been recorded, 
an opportunity shall be g'ven to furnish the security on or befcre the 
date so fixed. If the security be not furnished on or before.that date, 
then a further order may be made. Whether that further order may 
be an order of the Magistrate directing that the person from whom 
Security has been demanded shall be committed to, or be detained in, 
prison until the period for which security is. demanded expires, or until 
within such period he gives the security required, depends upon 
whether that period exceeds one year or not. 

If it exceeds one year, the Magistrate has no authority to do more 
than submit the proceedings (after default in giving security) toa 
higher Court for orders, and, pending such orders, to issue a warrant 
directing the person in question to be detained in prison pending the 
orders of the higher Court, that is, the Sessions Judge (or if the Magis- 
trate be a Presidency Magistrate, then the High Court) (see section 
123, Criminal Procedure Code.) _ 

The Magistrate in this case illegally ordered the person from whom 
security was demanded for three years to be detained in prison for 
three years in default of giving the security, and this order was not 
rendered less illegal by its purporting to be made subject to the con- 
firmation of the Sessions Judge, 

“~The proceedings should have been submitted tothe Court of Sessions. 
not {cr confirmation of the Magistrate’s illegal order (that the person 
from whom security was demanded for three ycars was to suffer thréc 
years’ imprisonment in default), but for consideration by the Sessions 
Court of the merits; and for such orders of the Sessions Court as to 
that Court might scem fit (section 123, Criminal Procedure Code). 

The Officiating Sessious Judge has committed a further irregularity 
in directing the Magistrate to issue “his” warrant to carry into effect © 
the order directing that, “in defauit of giving the security required, ° 
“accused Nga Saing Gyi be detained in rigorous imprisonment for 
“three years.” * 

A Magistrate has no jurisdiction to issue such a warrant ordering 
imprisonment for thtce years. The warrant should have been issued 
by the Sessions Court itself and forwarded to the Magistrate. It 
should not have called Nya Saing Gyi “ an accused.’’.It. should. 
have directed that Nga Saing Gyi be detained in prison until the period 
for which security was required expires, or until within ‘such. period 
he gives the security acquired to the Ccurt or Magistrate which or 
who made the order requiring it, or to tle officer in charge of the Jail 
in which the person so ordered is detained. — 7 

The Magistrate, Maung San Pe, states in his order: “It seems to 
“me that he gets more encouraged when he gets out of jail, and short 
“ of his detention in the jail will be of no effcct in his case.” The 
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Officiating Sessions Judge, whose attention is invited to this Court’s 
decision in. Queen-Empress v. Nga On, P. J., p. 223 should have 
reproved the Magistrate for his manifest desire to commit Nga Saing 
Gyi to prison instead of placing him upon security. 

The preventive provisions of Chapter VIII of the Code are more 

_ successfully and more legally enforced by the Magistrates who enlist 

. the aid of private individuals in maintaining order by placing habitual 
‘offenders under a bond with sureties undertaking responsibility for 
thei: good behaviour, than by those Magistrates who, with slight re- 
gard fur the future, allow those provisions to be used. merely as a 
means to commit habitual offenders to prison when no fresh offence 
can be proved against them. 

As the amount of the bond required by the Magistrate is not ex- 
cessive, I will not interfere, but the Magistrate’s order requiring secu- 
rity is reviseed by substituting the order that Nga Saing Gyi do ex- 

.ecute a bond for‘his good behaviour for three years, with four sureties 
to join with the principal in executing the same bond for Rs. 100, and 
- to be jointly and severally liable in that same amount. 

The Officiating Sessions Judge will now issue the warrant of the 
Court of Sessions in terms as directed above, and will forward such 
warrant to the Magistrate to be substituted for the warrant already 
issued by the Magistrate, which he will recall whea the Sessions 
Judge’s warrant is substituted, 





Before H. F. Aston, Esq. 
MURVENA MADOO v, QUEEN-EMPRESS. 


. Messrs. Summers and Bannerji—for The Government Advocate—for the 
appellant. ; Crown. ‘ 
Witness retracting false statement when pressed to tell the truth—Prosecution of, 


Sor perjury. © 
It concerns the public and the administration of justice that a witness who has 
begun by recklessly making a false statement should not have the fear of a crimi- 
nal prosecution for perjury before his eyes through any self-contradiction when he 

_ is pressed by examining counsel to tell the truth, or warned by the Court of the 

ae in which he stands if he adhere toa statement which may be shown to be 

false. : 

_ THE appellant has been convicted of an offence under section 193 
of the Indian Penal Code, intentionally giving false evidence, and, 
although the charge framed does not set out that the false evidence 
was given in a stage of the judicial proceeding as it should tiave done, 
the record shows that the impugned statements were made by the ap- 
pellant when under examination as a witness in a civil suit. The 
impugned statements were that appellant did not know one Baldu 
Badjgah and that appellant had not spoken to Mr. Vertannes. 

These statements, which were made inreplyto certain introduc- 
tory questions when counsel was leading up to more material matter, 
were clearly false in the knowledge of the appellant and appear to 
have been made with a reckless intention of concealing appellant’s 
more material knowledge when further questioned, but the deposition 


of this appellant in the civil suit shows that this reckless attitude was: 
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abandoned when he was more closely questioned and, as Mr, Vertannes 
has stated in his evidence in this criminal case, when warned by the 
Recorder of the peril in which he stood. 

It is established that after giving the above false replies, the appel- 
lant told the truth and retracted his false statements before he left 
the witness-box. 

In the case of the Qucen-Empress v. Gullie Mullick, w. R., Cr. 
Rulings, 864, p. 10, it was held by a majority of the Court that there 
ought to be a locus pentfentix# for witnesses who have deposed falsely 
to retract their false statements. That, it is true was not the unani- 
mous opinion of the Court, but the ruling seems 'to me to receive ‘the 
strongest possible support from the principles upon which it has been 
decided that the statements of a witness in his evidence, given ‘in a 
judicial proceeding, will not afford basis for a prosecution for defama- 
tion. See Manjoya v. Sesha Shettt (XI, 1-L.R., 'Mad.; 477) and 
Queen-Empress v. Babaji (XVU,LL.R., Bom., 127),. where these 
principles are set out and various important dicta are quoted. 

In Baboo Gunnesh Dutt. v. Mugneeram, XI, B.L.R. (P.C.), 324, 
the Privy Council. decided: that witnesses cannot be sued in a Civil 
Court. for damages in respect of evidence given by them on oath ina 
judicial proceeding, and said “their Lordships hold this maxim, which 
“certainly has been recognized: by all the Courts of this country to be 
“one based: upon principles of public policy. The ground of it is this, 
“that it concerns the public and the administration ‘of justice that wit-- 
“nesses giving their evidence on oath in a Court of justice should not 
‘Chave before their eyes the fear.of being. harassed by suits for dama- 
“ ges, but that the only penalty they should incur, if they give evidence 
“ falsely, should be an indictment for perjury. 

In Gafin'v, Donnelly (L.R., VI, Q.B.D., on it was observed by .- 


_ Field, Js The interest of. the individual is.-subordinated. by the law 


“toa higher interest, : namely, ‘that of public justice, to the adminis- 
“tration of which it is necessary that witnesses should be free to give 
“ their evidence without fear of consequences.” 


’ The. above observations were made-with respect to- consequences: 
other. than a prosecution for perjury; but it seems to be plain that it 
concerns the public and the administration of Justice that a witness 
who has begun by recklessly making a false statement should not have 
the fear ofa criminal prosecution for perjury before his eyes through 
any self-contradiction when he is pressed by examining-counsel to. tell 
the:truth, or warned: by the Court of the peril in which he stands if he 
adhere to.a statement which may be shown to be false. A Court may 
be, saved from the peril of acting upon false evidence when a false 


" statement is retracted, and it may be said that the higher interest of 


public justice is therefore better served by letting such a witness go 


_Adree than: by. setting.the.criminal:law-in-motion-by.-proceedings~—under——: 


section:193 of the “Penal Code to: punish the individual because ths 
statement which he retracted was intentionally false, 

In the case Queen-Empress vy. Nea Po Nyuu (P. J., p. 79, and 
Mi Me Mav. Queen-Empress (P J., p. gt) | have already. discussed. 
the same point. J have not held that a conviction -under such circum~ 
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stances is illegal, but in the Jatter case I have expressed my opinion Criminal Appeal 


thata Court impressed with a due sense of its own responsibilities in 
dealing from day to day with judicial evidence, and remembcring the 
risk of grave mischance if by misfortune false evidence be accepted as 
true, should not inflict a substantial punishment on a person who, 
having first spoken falsely, has finally changed to truth in the same 
deposition. 

- The present case is just sech a one, and acting upon that view, 
-which has not been shaken by any argument or authority adduced at 
the heariug of this appeal, I reduce the sentence passed on the appel- 
lant to two weeks’ rigorous imprisonment without altering the con- 


viction. 





Before H. F. Aston, Esq. 
NGA PO SHA v. QUEEN-EMPRESS. 


Messrs. VanSomeren and Barley—for The Government Advocate—for the 
- appellant. Crown. 
Insane offender when liable to punishment—Measure of punishment of insane 


offender, 


The Indian Penal Code docs not concede that all insane impulses ate beyond 
the power of self-control, but places them under the restraint of the ,ordinary 
criminal law when the insanity is not so advanced as to render the insane offender 
incapable of knowing the nature of his act, or that he is doing what is wrong or 
contrary to law. 

When an accused, notwithstanding some mental derangement, is held account- 
able under the criminal law‘for his actions because he was capable of knowing the 
nature of his actsand that what he was doing was wrong and contrary to lawa 


Court in determining the legal punishment, may properly take into judicial con. . 


sideration theimpaired capacity of control over the emotions and will which forms 
part of the mental derangement in which other faculties are involved, 

Tue evidence in this case is clear and undisputed that the appellant, 
Nga Po Tha,a minor village official, stabbed Shwe O in the back and 
after that stabbed Mr. .McKerron in the region of the abdomen, and: 
these acts constituted separate offences of voluntarily causing griev- 
ous hurt, section 326, and attempt to commit murder under section 
307, Indian Penal Code, unless they can be brought within exceptions 
removing ‘the’acts from the category of such offences. 

The plea which was raised in defence at trial was that the appel- 
lant was at the time these acts were committed, by reason of unsound- 
ness of mind, incapable of knowing the nature ef the acts, or that he 
was doing what was wrong or contrary to law. 

The appellant has now been under close medical obse-vation for 
some time, and, besides the medical evidence, which is not positive as 
to the sanity of this man, there is evidence of his previous history as 


well as evidence of the .circumstances under which the acts set out in - 


the charge were committed. en ‘ 
The acts are attributable to ill-will from resentment, but from re- 


sentment wholly disproportionate to any assignable cause the osten- 
sible cause being rebuke or fear of censure of official superiors for 
remissness in the performance of certain dutics, 
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They were acts of a man of enfeebled and disordered intellect, as 
“there | is no reason to reject’as' untrue the evidence that the appellant, 


“aman ‘addicted to: drink, had since suffering considerable’ pecuniary” , 
“loss, complained on: occasions of feeling confused in mind, had.on oc-»’- 
--casions -acted -childishly, had once tried to strangle his wife and had... 


". ‘sometimes adazed look, whilst. on the particular occasion when he 


—-ernninal-laws~ 


stabbed Shwe: O before ‘stabbing 1 Mr. McKerron, his words and. con-’ . 
duct.-were hardly. those -which . might be expected - froma, ‘man who. 
fully realized the situation in which te had placed himself... . og 
Nevertheless, upon consideration of all the evidence in fie’ ‘case, T° 
am not prepared to hold that it has-been shown that thé intellect ‘of 


‘the appellant:was so impaired at the time these acts were committed. 


as to render him incapable of knowing the nature of those acts,.or that 


he was doing. what: was. wrong or contrary to law. This point indeed... 


was not pressed for the appellant, the arguments adduced: finally for. 

the appellant being more in mitigation of spunishment than to show 

that the conviction was wrong. 
~The really material question i in this ap peal thus becomes this whether 


there are circumstances established in this case of which this Court. 
-. can take judicial notice as aground for reducing the sentences passed 


by ‘the. Sessions’ Court. In “the case of Queen-Empress v. Kader’ 
Nasyer:Shah-xecently decided by the Calcutta High Court, wherein 
the'leading authorities are cited (XXIII, I.L.R., Calcutta, ‘604), the” 


_ Opinion seems to be indicated that the terms of section 84 of the Indian’ 
Penal Code: sufficiently express the intention of the Legislature’ that 
"where the unsoundness of mind is not so complete as to obliterate ~ 


the moral: and cognitive faculties referred to in section 84, Indian Penal.- 


- Code, the. residuum. of capacity of controlling the will which. may then . 


be presumed. still to remain should he subjected to ihe restraint of the 





In other words, the Sten Banal Code ie not iN that all 
insane impulses are beyond the power of self-control, but places them 


. under the restraint of the ordinary criminal law when the insanity is 


not so advanced as to render the insane offender incapable of know- 
ing the nature of his act, or that he is doing what is wrong or contrary 
to law. But even so, though the weakening through the. “unsoundness 
of mind of capacity for self-control may be no valid plea against con- © 
viction, it does not follow that it may not be properly taken into con- 
sideration as affecting the punishment merited. - 
It. has been remarked that the severity _ of the Indian Penal Code’ 


. makes it necessary that it should be so administered as. to make it. 


apply to the various gradations and degrees of crime (Reg. v. Hossein 


3 ity, VIL, W.-R: Cr, page 47), but. the indulgence shown by the 


criminal Jaw to human infirmity is at least apparent in those provi- 
sions of the Indi 
punishment when acts of violence are committed under’ the’ excite- 
ment of passion due to sudden. and’ grave provocation. ‘So great is’ 
this indulgence that an act which would otherwise constitute murder, 
punishable: with death or transportation for life, may, on account of - 
grave and sudden provocations sufficient to deprive the offender of 








Penal Code which reduce. the: offence or. the...... 
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the power of self-control, become culpable omicide, for which -no 
minimum sentence is -provided. 

In determining whether the provocation contemplated in section 300, 
exception 1, of the Indian Penal Code, was of a character to deprive 
the offender of the power of self-control, itis admissible to take into 
account the state of mind in which the offender was as the time of the 
provocation (Empress v. Khogayi,lI,1.L. R., Madras, page 122). 
Though in the present case the offence j is not reduced to a minor one 
by grave, sudden, and adequate provocation, it has to be borne in mind. 
that provocation ‘insufficient to reduce an offence to a minor’ one may. 
nevertheless be sufficient 10 call for a reduction in the punishment. - 


"It must also be remembered ‘that provocation which may be slight 
to a healthy mind may assume exaggerated proportions in the easily 
excited mind of a partially insane person, whilst the effect of stich’ 
provocation would’ be increased in ‘proportion to the diminished 
capacity for self-control accompanying the insanity. It may accord- 
ingly be altirmed that when an ace used, notwithstanding some mental 


derangement, is held accountable under the criminal law for his actions’ 


because he was capable of knowing the nature of his acts and” that 
what he was doing was wrong and contrary to law, a Court, in deter- 
mining the legal punishment, may properly take into judicial consider- 
ation the impaired capacity of control over the emotions and will which 
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forms part of the mental derangement in which other faculties are - 


involved. 


The real difficulty thus remains of assessing the punishment for 


offences committed by a man who must be held accountable for his 


actions, inasmuch as his insanity had not proceeded so far as to’ ren- 


der him incapable of knowing the nature of his acts, or that he was 
doing what was wrong or contrary to law, but who is nevertheless: en-. 
titled to indulgent consideration because, at the time he stabbed 
Shwe O and then Mr. McKerron out of ill-will and resentment ‘for 
imaginary wrong, his intellect had become disordered and impaired by. 
an infirmity which had weakened alike his capacity - for self-control 
and his moral and cognitive faculties, 


Bearing all the circumstances of the case in mind, I reduce the sen 
tences under sections 307 and 326 of the Indiab Penal Code to five. 
years’ Imprisonment and two ycats’ rigorous imprisonme nt respectively, 


the onc sentence to commence on the expiration of the other. 


Before H. F. Aston, Esq 
‘QUEEN. EMPRESS ». SHWE THEIN’ axp Y NGA SHWE PAN. 
Magisterial proceedings apuinst person gambling nol apprehended by the ee on 
the spol Public Gambling Act UJ] of 1867), s. 13. 
Although the Gambling Act (IUD of 1867) docs not restrain a Magistrate from 
proceeding against an accused for an offence punishable under section 13 of that 
Act, yet it is indisercet and iileadvised for a Magistrate to take such proceeding 


against a person found gambling who was not apprehended by the police on the: 


spot. 
THE case was referred by the Sessions Judge, Regrnta to the Court in 
the following terms :— 
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| Criminal: Revision” « The Myodk in trying a case under the above section learned that.” 
» No-got of | 3 man‘called Shwe Pan, who had not been arrested, was’ present at. 


; de the gambling. He issued a warrant for Shwe Pan’s arrest. After, 
ath, some time Shwe Pan was arrested, and the Myodk convicted and~ sen- 
Se genced him for gambling in a public place. Pel, ie yen ae 


“ From the wording of section 13 1 do not think any person can. . 
~ lawfully be tried and convicted under it unless he is caught ,in the act. 
by. a police officer and arrested then and there. I think I have seen. 
“a ruling to this effect by the Judicial Commissioner, but I cannot find. 
it'now,. “In any case’'I am sure that it is not expedient that warrants 
or summonses should be issued for offences of this kind. It -only. 
makes men go into hiding and tends to turn them into. criminals. I 
therefore submit thé record for the order of the Judicial Commis... 
sioner.” ; as 4 
The order passed by. the Court was as follows :— fiat ee ete 
No ruling of this Court of the purport described. by the Sessions. 
~ Judge has been brought to my knowledge. Being found gaming in‘a: 
public place is‘an offence punishable under the Public. Gambling Act © 
‘(IIT of 1867), section 13, and such offence is triable under section 14: 
of thé same Act by any Magistrate having jurisdiction in. the place: 
where the offence is committed. Se re ek 
Section 14 further provides that such Magistrate shall be restrained ~ 
~ within the limits of his jurisdiction under the Code of .Criminal Pro-~ 
cedure as to the amount of fine or imprisonment which he may inflict, »~ 
but neither in this section nor in any other part of the Act is there any 
‘frovision which.can be interpreted te restrain such Magistrate from 
trying an offence punishable under section 13 when the police have. 
~—~failed to exercise the power-of-arrest without-warrant-conferredupon. 
them in respect of offences punishable under section’ 13. I am not 
prepared therefore to hold that the conviction in this case was _ illegal 
because the accused was not apprehended by the police on the spot. 
But for the reasons stated by the Sessions Judge as to the conse- 
quences of such action as the Magistrate has taken, ] think that the 
action of the Magistrate in issuing a warrant for the arrest of this 
accused was iridiscreet and ill-advised, and I therefore reduce the fine 
imposed from ten rupees to one rupee, The balance; if paid, is to be: 
5 returned to-accused. rae : 
Criminal Revision 


‘No. 574 of - Before H. F. Aston, Esq. Hg 

a Maeve ; QUEEN-EMPRESS v. SHWE THEIN ayp NAGU. fi 
28th... Evasion of salt-duty under what law punishable—Salt Act (XII of 1812), $.g,- 
—" 2 Lower ‘Burma Land and Revenue Act (II of 1676), s. 39, clause (c). 


“When salt-d-uty imposed urider.the Salt. Act-has.nct been compounded.under any. 

‘rules made under clause (c), ‘section 39, Lower Burma Land and Revenue Act, and’ 
payment of such duty is evaded, the prosecution and convictich may-be either urider 
section 9, Salt Act, or under séction 39 of the Lower Burma Land. and Revenue:. 


Act. » Beye ed eee 4 
“THE. case was referred by the Sessions Judge, Arakan, to the. Court -. 
of the Judicial Commissioner in the following terms :< ar mt 
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“ The rules referred to in Financial Commissioner’s Circular No. 41 Criminal Revisto# 
of 1895 refer back to Financial Department Notification No. 50 of es S78 : a 
zist December 1895. These rules were apparently made under sec- daensi 
tions 39 and 41 of the Land and Revenue Act of 1876 and seem quite 26th. 
‘distinct from the licenses referred to in section 6 of Act XII of 1882 —_— 
(the Salt Act). Section g of this Act has not been extended to Burma, 
but the second clause of section 1 applies the penal provision of the . 
Act to the whole of British India in so far as rules made under the 
Act are cancelled. 1 doubt, therefore, whether the present conviction 
is legal, and submit the papers to the High Court for orders. 
“The conviction should be apparently under section 39 (d) of 
Act Il of 1876, and the sentence of imprisonment in default is im- 
proper.” 
After hearing the Government Advocate, who appeared to support 
the conviction, the Court passed the following order :-— 
So much of Act XIlof 1882 (the Salt Act) as refers to offences 
against any of its provisions is extended by section 1, paragraph 2, of 
the said Act to the whole of British India. Section 9 of the Act re- 
fers to certain offences against some of its provisions and makes such 
offences punishable. When, therefore, salt-duty imposed under the 
Salt Act has not been compounded under any rules made under clause 
_ (c) of section 39 of the Lower Burma Land and Revenue Acct (IL of 1896) 
and payment of such duty is evaded, the prosecution and conviction 
“may be under séction 9 of the Salt Act (XII of 1882), under which the 
duty is primarily imposed, or under section 39 of the Land and Revenue 
Act (Il of 1876), with reference to any rules made under section 39, | 
clause {c), of the Land and Revenue Act, for composition with licensees 
(see Revenue Department Notification No. 151, dated the 4th Septem- 
ber 1890, Rule 120). 
There being no ground for disturbing the conviction or sentence 
the record is ordered to be returned. 


Before H. F. Aston, Esg. Etta 


QUEEN-EMPRESS v. PO TEIK. 


" Maititénance-- Order of imprisonment in anticipation of déefault—Crmminal Pros 
cedure Code, s. 488, i 


' An order of imptisonment in anticipation of a default of payment of the maine 
tenance ordered wader section 488, Criminal Procedure Code, is illezal, 


THE case was referred by the Sessions Judge, Moulmein, to the 
Court of the Judicial Commissioner in the following terms :— 

‘The order as to. punishment in default appears to me irregular. - 
The order is made under the first clause of section 488, Criminal 
Procedure Code ; under this there is no provision as to imprisonment 
in default: - The second clause of this section can only operate after 
it has been shown that. the respondent. wilfully neglects to comply 
with the order. Before, therefore, any imprisonment can be inflicted, ' 
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wilful neglect of the order. - ; ~ 


“ Orders under this section as to imprisonment are not on the same 
priiciples as orders under section 33, Criminal Procedure Code. In 
this Jatter section orders are to enforce a penalty. In the former they. 
are to .enforce compliance: with a duty, but the wording of the sec- 
tion distinctly shows that the law recognizes that there are possible 
reasons which might be-brought forward to show why the duty has not. 
been complied with. Otherwise the use of the word * wilfully”: would 
be superfiuous. Before, therefore, the punitive portion of. the order. 
could be enforced, it must be shown that the respondent has wilfully 
failed to comply with the: orders, #.¢., that he is pecuniarily in a posi- 
tion to do so. , : 

“The. proceedings will be'referred to the Judicial Commissioner for 
orders as to whether, in maintenance cases, an order of imprisonment 
in default is legal before: there has been any wilful neglect to comply 
with the.order.” . ae, aa ee 


The order of the Cotirt was-as follows :— 


There is no authority in. the provisions of the Criminal Procedure 
Code (Act X of 1882) for making an ordcr of imprisonment in antici- 
pation of a default of payment of the maintenance ordered under scc- 
tion 488 of the Code, and it has been expressly held by the Madras 
High Court that such an order is illegal (5, Mad., xxxiv, App). The 
Magistrate-will pass a fresh order, if default has heen made to enforc- 





Payment. . 
| Criminal Revision | Before HEA ston, Esq: 
1896, NGA HME ». QUREN-EMPRESS, 
Sep ante Porson unsuccessfully prosecuted for a criminal offence, Preventive provisions of 
‘ the criminal law aguinst—~ ‘ 


If there are any grounds for putting the preventive provisions of tho criminal law 


“ ‘i motion, such grounds should be apparent before that person has been unsuccesss 
. fully prosecuted for a criminal offence. 


| THE appellant has been convicted upon extremely flimsy evidence, 
‘quite insufficient to prove that he was concerned in committing the 


_dacoity charged. +The judgment of the Lower Court shows this 


plainly. The conviction and sentence are reversed and the appellant is ; 
acquitted and ordered to be discharged. It is observed with disap- 

probation that the District Magistrate, in acquitting one Nga Hmu, 

who was jointly tried with the appellaut, ordered Nga Hmu to be pro- 

ceeded against “under, the preventative law’? for no other apparent 

teason than that the prosecution of Nga Hmu for dacoity had failed. 


If there are any grounds for putting the preventive provisions of the 


“erimjnal Jaw in motion against any person, such grounds should be 
- apparent before that person -has been unsuccvesfully prosecuted for a 
-epiminal offence... 0. Stree ; 
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Criminal Revision 
: Before H. F. Aston, Esq. No. 8t-of 
QUEEN-EMPRESS v7. NGA TUN ZAN. 1896. 
; September 
Age of accused sent to a veformatory—Decision by Magistrate as to the— and. 


Reformatory Schools Acts, ss. 7, 10, 11. 


The legality of an order as to the accused being a juvenile offender, made by a 
Magistrate under section’7, Reformatory Schools Act, is not open to question, but 
under section Io it is open to the District Magistrate or the authorities of the ree 
*-formatory school to bring to the notice of the Local Government, for the issue of an 
order.or discharge under section 11, the case of any accused who, in their opinion, 
is above the age of 18 years. ' j 


THE accused, Nga Tun Zan, upon conviction for an offence of theft 
under section 379, Indian Penal Code {or ornaments from the person), 
was sentenced to six months’ rigorous imp-isonment with a view to 
an order for detention in a reformatory school being made. 


‘The accused was in the judgment of the Court which sentenced him 
under the age of 16 years and a proper person to be an inmate of a 
reformatory school, and the Magistrate who convicted and sentenced. 
the accused made:an order that, instead of undergoing his sentence, 
he should be sent to a reformatory school for three years unless he 
sooner attain the age of 18 years. This order was made under sec~ 
tion 7 of the Reformatory Schools Act (V of 1876), and its legality 
- is not open to-question on the ground that, in the judgment of any 
authority other than the Court which sentenced him, the accused may 
be more than 16 years of age at the date of the order. 


But under section 10 of the said Act nothing contained in section 7 
‘shall be deemed to authorize the detention in a reformatory school 
“of any person after he is proved to be above the age of 18 years,” 
and the question of age is then not left to the judgment of the Court 
which sentenced the offender. : 


In the present case the report of the Medical Officer of the jail 
gives reason for believing that the accused will be deemed to have 
reached the age of 18 years within a few months, and will accordingly 
have to be discharged from the reformatory school before his detention 
therein can have lasted for any such time as to lead (o any probable 
benefit being derived from his stay there. 


As the original sentence of six months’ rigorous imprisonment is 
inadequate for the offence committed by the accused, and as no proper 
cause to the contrary has been shown, 1 now enhance that sentence 
to one of one year’s rigorous imprisonment, 


It will be open to the District Magistrate or to the authorities of 
the reformatory school to bring the.case to the notice of the Local 
Government, which has power under section 11 of the Reformatoty 
Schools Act to order that Nga Tun Zan be discharged from a reform- 
atory school; and, if so discharged before the expiration of the sen- 

“tence, to undergo the residue of such sentence {now enhanced to oné 
year) at such place as the Local] Government thinks fit, 
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Before H. F. Aston, Esq. 


QUEEN-EMPRESS v. NGA PAN BU. 

Gambling in public place~-Offender escaping immediate apprehension by police 
—Prosecution by police—Process. of Criminal Couri~Publie Gambling 
Act, s. 13. 3 

The police cannot apprehend without warrant any person committing any of the 
acts made punishable under section 13, Public Gambling Act (x) except at the 

time and place were such act iscommitted. But this section does not protect any * 

such offender who may escape arrest at such time and place from being prosecuted 

in a competent Criminal Court. Nor does it place such offender beyond the reach 
of the ordinary process of a Criminal Court, which in such a case would be a sum: 

mons and not a watrant.. ; ats . 

THE case was referred by the Sessions Judge, Pegu Division, in the 
following terms :~ ye ; 
“ The charge, as stated to the accused, was that ‘In the case in 
which the police arrested Po. Thet for acting as daing at a gényin 

(gambling ring), the accused was left out and subsequently arrested.’ 

The accused’s reply was, ‘I am guilty of looking on at the gambling’ 

The Myook thereupon, without convicting him of any offence, fined 

him Rs. 5. Not only did the Myodk disobey the second clause of 

section 367, Code of the Criminal Procedure, but in the whole record, 
from beginning to end, there is no mention of such facts as would 
constitute an offence.under section 13. It is not stated that the 
gambling was in a public place. 

- “ Moreover, I do not think any person can be convicted under secs 

tion 13 unless he is lawfully arrested by a police office, and I do not 

think the arrest is, lawful unless it is made at the time when the offend- 
er+is found present at the gambling. In the present. case,, the 


~—pecused-was-arrested-three-days-alter-the-event...—- 


“Y therefore submit the record for the orders of the Judicial 


Commissioner.” Z 

The order of the Court was as follows :~— 

There being no evidence to support the conviction, the conviction 
and sentence under scction 13 of the Public Gambling Act (III of 
1867) are reversed, and the fine, if paid, ordered to be restored, 
Section 13 of the Public Gambling Act gives no authority to the 
police to’ apprehend without warrant any person committing any of 
the acts made punishable by that section, except at the time and 
ylace where such act is committed, But this section docs not protect 
any such offender who may escape arrest at such time and place 
from being prosecuted in a compctent Criminal Court, nor does it 

lace such offender beyond the rcach of the ordinary precess of a 
Criminal Court, which in such a case as the present would be a sum- 
mons ‘and not a warrant [see section 14 of the Public Gambiing Act. 
(III of 1867), and section 29 of the Criminal Procedure Code read 
with the last portion of Schedule II to the said Code (‘ Offences — 


against other laws.””)] 


(2). Corresponding to section § of the Burma Gambling Act, 1899. 
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_. Before H. F. Aston, Esq. 
QUEEN-EMPRESS v. NGA AUNG KYU. 
Messrs, Eddis and Connell—for appel- | The Assistant Government Advocate— 
lant. 4 for the Crown. 
Conjecture—Reasoned conclusion based on‘evidence and legal presumptions. 


Courts adjudicating cases upon Judicial evidence should always be careful to 
distinguish between bare conjecture and reasoned conclusions as to facts or probae 
bilities based upon evidence and legal presumptions. 





THE principal contention. raised for the appellant is that Nga Tun 
“Yaung, to whom Nga Ne Ta repeated what he had seen as an cye-wit- 
ness of the killing of deceased Kyin Ke, has stated that he did not 
repcat what Nga Ne Ta had told him, and’ that there is thus a gap in 
the evidence as to how the evidence of Nga Ne Ta became secured. 
It has been further argued that this Azatus is not satisfactorily 
accounted for by the following passage in the judgment recorded by 
the Additional Sessions Judge: “ Nothing was made out or discovered 
“till the 14th July, when the ¢azkthugyz Bo Tun reccived information 
“that accused Aung Kyu of Thayawg6n was the murderer, and that, if 
“Ne Ta, the Shan, were examined, the whole case would come out. 
“There is little doubt that this emanated from accused Aung Kyu 
“himself. He either let this out when smoking opium or drinking 
“with his companions, or they saw him’ with more money than usual 
“and jumped to the conclusion that he was the murderer, and he either 
“told them, or they elicited from him, that Ne Ta saw the murder. Of 
“course it is possible that some one elsc saw the murder.” 


Courts adjudicating cases upon Judicial evidence should always be : 
careful to distinguish between bare conjecture and reasoned conclu- 
sions as to facts or probabilities based upon evidence and legal pre- 
sumptions. . 


If the Additional Sessions Judge had borne this distinction in mind, 
he couldthardly have failed to see that in this part of his judgment he 
wandered into bare and unprofitable conjecture. 


According to the case and evidence for the prosecution two persons, 
Nga.Shwe Ku and Nga Ne Ta, who have given direct evidence, which - 
has not been shaken or satisfactorily rebutted, were eye-witnesses of - 
the murder of deceased. The former did not know the murderer, but: 
was given his name by the latter; the latter did know and recognized: 
him as Nga Aung Kyu (the appellant), So that, even if Nga Tun 
Yaung be accurate when he says that he did. not repeat what Nga Ne 
Ta had told him before the 14th July of what. he and Shwe Kuhad. 
seen,.there would be nothing strange or improbable in. the- fact of the 
authorities hearing that Nga Ne Ta, if. examined,- could give infor- 
mation even if the murderer had kept:complete silence, for -cither. 


Shwe Ku or Nga Tun Yaung. could easily, have let it be understood . 


that Nga Ne Ta, was the person to be questioned, without affecting to 
nave beard anything from Nga Ne Ta himself. 
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‘It.is, moreover, very clearly stated by Nga Tun Yaung that Nga ‘Ne 
Ta ‘did give him a description of the murdér as an! cye-wifness a few" 
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days after it took place, and the evidence of Nga Tun Yaung can thus 
hardly be uséd'to' discredit Nga Ne Ta’s direct evidence’ given ‘in’ athe’ 
case. - ae, 
The opinion | Have: acived at exam ining the evidence in the ‘casé 
ahd hearing Mr, Connell for the appellant, is that there is‘no sufficient 
ground for: “discrediting the direct evidence of Nga Ne Te, which was’ 

elieved by the Additional Sessions Judge. : 

‘The conviction is therefore confirmed. The case, however, | is sone 
in which a Court may properly exercise its discretion as to the sen- 
tence ‘within the limits allowed by the law and in exercise of this 
discretion 1 commute » the capital sentence into one of Peds ppeabien . 
for life. 


Before 1 F. Aston, Esq. 
NGA PAN £ v, QUEEN-EMPRESS. 


‘Duty of Sessions Fudge 1# confirmation of proceedings—Ervor, omission, or, 


irregularity in’ charge—New trial on an amended charge—Further inguiry— 
Additional. evidence Criminal Procedure Code, ss. 221, 225, 232, 380, 535, 537. 


x Sessions Judge, who has powers under section 580 of the Criminal Procedure 


“Code to order or make’ further inquiry, or to crder a new trial upon an amended 


charge when a case ‘has been submitted to him for confirmation of s*ntence by a” 
Dis‘rict Magis rate acting under section 34, should exercise th se powers if, after’ 


- giving ful consideration to the requirements of justice (as weil as to the procedure ” ) 


of the District Magistrate), he finds reasor, to h«ld that the om ssion to s.ate in the: 
charge the ‘fact, date, and place of a previous conviction has misled the ate in: 
his defence. 


The end and use of judicial procedure teing to apply the — cécietily toacor- — 


" rect presentment of facts, and it being impossible for rights to be vindicated, or for 


~-the proper relief to-be- ‘obtafned; in-a Gourt-of Justice w ithout-a-fair hearing. being 


given to both sides, it is not easy to exaggerate the importance of those provisions 
which, intelligently enforced, secure that the defence shall know what has to be met 
and shall have proper opportunity for so dvuing. 

THe order of the Sessions Judge of Pegu in the case submitted to 
him for confirmation of sentence under ‘section 380, pr Pro- 
cedure Code, was as follows :— 

“The maximum punishment for theft is three years. The previous 


conviction was not’ stated in the charge as required by section 221, 


Code of Criminal Procedure. The sentence o&five years is therefore | 


“illegal, and the defect cannot be remedied after sentence has’ been | 


arsed. i 
‘The sentence is reduced to three years’ rigorous imprisonment, “ . 
Upon reading the record and the grounds of appeal, I see no cause - 

for interference and reject this appeal. 
It appears from the record that the appellant, who was tried by the 


“District Magistrate of Haathawaddy, was, before Sentence was passed, 


questioned asto'the fact, date and place of a previous conviction | 
affecting the punishment which could be awarded, and‘such conviction ~ 
was admitted. The charge did not set out the previous conviction, or | 


--that the accused was liable. to enhanced. punishment under section 75, 


Indian Penal Code, but the appellant was convicted in terms recorded 


"as follow: i find ‘that Nga Pan E.........8 guilty of the offence © 
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“ specified in the charge, namely, that Nga Pan E has committed the 
“offence of theft and has thereby committed an offence punishable 


“under section 379, Indian Penal Code. Nga Pan K, on being asked, ' 


“Chas admitted a previous conviction which took place some ten years 
“ago, and is therefore liable to enhanced punishment, and the Court 
“directs that the said Nga Pan E do suffer rigorous imprisonment for 
“a term of five years.” ; 

As the Magistrate intended to use the previous conviction for the 
purpose of affecting the punishment which the Court was competent 
to award, it was undoubtedly his duty to set out in the charge, before 
sentence of more than three years was passed for theft, the fact, date, 
and place of the previous conviction (section 221, Criminal Procedure 
Code). But this omission in the chirge actually framed does not of 
itself afford any justification for the procedure of the Sessions Judge, 
who, when the case was submitted for confirmation of the sentence, 
fastened on this irregularity as an excuse for reducing the sentence to 
one of three years’ rigorous imprisonment without giving thought or 
consideration to the question whether the interest of justice required 
that the accused should be more severely punished on account of the 
previous conviction which he had admitted, and without recording that 
there was any reason for holding that the accused had been misled. in 
his defence by such omission. 

If Mr. Irwin bad given attention to other provisions of the Criminal 
Procedure Code besides section 221, he could hardly have committed 


this mistake. In section 225 it is cnacted that no omission to state the | 


particulars required to be stated in the charge shall be regarded at any 
stage of the case as matcrial unless the accused was misled by such 
omission. In section 232 the duty cf an Appellate Court is pointed 
out when there has been a material omission, and it is there provided 
that if any Appellate Court is of opinion that any person convicted of 
an offence was misled in his defence by the absence of charge, it 
shall direct a new trial to be had upon a charge framed in whatever 
manner it thinks fit. 

Section 535 cnacts that “no finding or sentence pronounced or 
“ passed shall be deemed invalid merely on the ground that no charge 
“was framed, unless, in the opinion of the Court of appeal or revision, a 
“failure of justice has been occasioned thercby. If the Court of appeal 
“or revision thinks that a failure of justice has becn occasioned by an 
“omission to frame a charge, it shvdd order that a charge shall be 
“framed, and that the trial be recommenced from the point imme- 
“ diately after the framing of the charge,” 

A Jortior2, a Sessions Judve, who has still wider powers under 
section 380 of the Criminal Procedure Code to order or make further 
inquiry, or to order a new trial upon an amended charge when a case 
has been submitted to him for confirmation of sentence by a District 
Magistrate acting under section 34, should cxercise those powers if, 
after giving full consideration to the requirements of justice (as well 
as to the procedure of the District Magistrate), he finds, reason to hold 
that the omission to state in the charge the fact, date, and place of a 
previous conviction, has misled the accused in his defence, 
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-. Amongst the powers conferred upon a Sessions Judge under section 
380,. when, a sentence is. submitted for confirmation, are powers to” 


-order-a hew-trialon'an amended charge and power, if he thinks further: 


-inquiry or additional:evidence upon any point bearing upon the guilt 
or-innocence of the accused..to be necessary, to make such inquiry” 
‘or to take such evidence himself, or direct. such inquiry to be made or 

evidence to be taken. - 1a Es Ea ie a4 
_.. The sentence: of five years’ rigorous imprisonment, passed by the 
District. Magistrate subject to the confirmation of the Sessions Judge, 
‘was altered by the Sessions. Judge professing to act under Chapter . 
XXVIL of the Criminal. Procedure Code (section 380). 


_ ‘But: section. 537 of the Code expressly. provides that no finding, 


_sentence, or order passed _by a Court of competent jurisdiction shall 


‘be altered under Chapter XXVII on account of any error, omission, or” 


irregularity in the charge or other proceedings before or during trial 

unless such ‘error, omission, or irregularity has occasioned a failure of ~ 

justice. | ; i! ; Wie ene te ee 
The Sessions. Judge should clearly have made some inquiry as to 


what defence the. accused could have. raised if the particulars already ~ 
mentioned had not been omitted from the charge, or what defence he 


was prevented: by such omission from raising, befote the sentence . 
was reduced merely’ because of that omission when a Court of.com- . 
petent jurisdiction had recorded its finding that. accused was liable to _ 


enhanced punishment... - . 


I-am not now concerned, as a Court of: appeal, with ‘the question — 


-whether the reduced sentence of three years’ rigorous imprisonment is 


‘an adequate sentence. If it is inadequate, then: the miscarriage of ° 
justice involved by.the reduction is not less due to the hasty action — 


of the Sessions Judge inthe confirmation proceedings’ than to the 
_irregularity-at-trial.It--is-not--only-inexperienced™ or hypercritical”~ 


judicial officers who fall at times into the temptation to confound the 


-shadow of the law with its substance and thus to sacrifice to right 


and justice and merits of a case to artificial technicality. 

. Even the most experienced administrative officers, who devote a 
portion of their time to the performance. of judicial duties, have to be 
constantly on guard lest the demands and interruptions or promiscu- - 
ous functions tempt: them to; take the shorter and easier course of 
applying some isolated section of a code instead of seeking to 
st a its connected provisions and to grasp its underlying princi-— 
pies, ea he i phy ee 

The end and use of judicial procedure being to apply the law cor- 
rectly to a.correct presentment of facts, and it being impossible for — 


_Yights to be vindicated,-or. for the proper relief to be obtained, ina 
. Court of justice without a fair hearing being given to both sides, it is 
- not easy. to exaggerate the importance. of those provisions -which;- 





intelligently enforced, secure that the defence shall know what has | 
to be met and shall -haye proper opportunity for so doing, (| 7° 


_. Iflaw maybe described. in the fewest: possible words as’ cotmmon’ ~ 
- sense,” as.Sir Henry. Mains, once described it,'so t6o, procedure may 


tersely summed up if the tule aud7 .alteram partem be taken as 
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the foundation and corner-stone of all procedure. Nevertheless, there 
is another maxim which need not be forgotten, namely, summum jus 
summa injuria. For it is far easier to acquire than it is to eradicate 
a habit of magnifying immaterial irregularities of procedure, that is, 
immaterial in the sense that no illegality or real prejudice has resulted 
‘in the final order, into excuses for dismissing suitors without any real 
adjudication ‘on the substance and merits, and even into occasion for 
interfeting with the due course of justice. 





Before H. F. Aston, Esq. 
; QUEEN-EMPRESS 7. MAUNG PRU THAN. 
Stabbing cases—Adequate sentences-—Prosecution before competent Courts. 


‘The reckless resort to the use of deadly weapons in sudden quarrels which so 
often leads to fatal results is likely to be encouraged if the offender is allowed to be 
begged off, or the inquiry as to the true stages ‘and incidents of the encounter is 
allowed to be perfunctory when grievous hurt is not actually caused. 

All necessary pains should be taken to ascertain whether the accused was the 
first to resort to’ the threat and use of a deadly weapon in a quarrel, recklessly or 

: without lawful excuse, and, if so, then a properly severe sentence should be passed. 


District Magistrate should give attention to the necessity for arranging that 
stabbing cases “should be prosecuted by the police before competent Courts. 


~ IT is observed that the trying Magistrate took no pains to explain in 

his finding whether he held that the accused had not been the first to 
» draw. his knife or to threaten with a dangerous weapon in the quarrel. 
Further; the District Magistrate recorded on the.2 1st August the follow- 
ing: remarks: “The sentence is too lenient. In this district these 
“ offences are so frequent, and people so reckless, that sentences should 
» “be very severe,’ ’ but no action was taken by the District Magistrate. 
Further, thé case had come before the Sessions Judge in appeal, and 
was rejected on'18th June without any indication whether the Sessions 
Judge. consideréd the sentence adequate beyond the fact that he infer- 
red that the trying Magistrate, in passing sentence, considered that 
accuséd was probably assaulted. It would have been more satisfac: 
tory if the trying Magistrate, and the Sessions Judge had given some 
- indication that: they had kept i in mind the ruling in Queen-Empess v. 
Nea: Po: Ket;P.J:, page 186, as to the necessity for adequate sentences 
being passed’ systematically i in such stabbing cases, and had left it less 
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to surmise ‘for the reason to be ascertained, why, upon. conviction for | 


sO serious an offence, the accused was so leniently pun‘shed. 
I have, however, now examined all the evidence recorded, and, seeing 
that.it leaves in doubt the question how far the accused was the first 


ageressor in the fight which took place, and is not convincing that . 


the: accused was the first to draw a knife or. to threaten to use a deadly 
weapon, I will not iow interfere. 
The frequency with which this Court Neg torenhance sentences in 
stabbing..cases bécause mistaken leniency: is shows in cases where 
the accused is the aggressor, or has been the first to resort to the 
threat and use of a:deadly weapon in a quarrel, shows that sufficient 
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attention is not given to the necessity for systematic severity in such 
cases, and to the n ed for carefully ascertaining in such inquiries the 
points above mentioned. 

The reckless resort to the use of deadly weapons in sudden quarrels 
which so often leads to fatal results is likely to be encouraged if the 
offender is allowed to be begged off, or the inquiry as to the true 
stages and incidents of the encounter is allowed to be perfunctory 
when grievous hurt is not actually caused. 

It is these latter cases, rather than the comparatively far fewer ones 
in which death or gricvous hurt is caused, which from their present 
number afford the Criminal Courts the most effective opportumities to 
repress this reckless use of deadly weapons by taking all necessary 
pains to ascertain whether the accused was the first to resort to the 
threat and use of a deadly weapon in a quarrel, recklessly or withcut 
lawful excuse, and, if so, then by passing a properly severe sentence. 

I take this opportunity to add, not, however, with reference to this 
case, that District Magistrates should give attention to the necessity 
for arranging that stabbing cases should be prosecuted by the police 
before competent Courts. 





Before fT]. F. Aston, Esq. 
NGA TAW KO +. QUEEN-EMPRESS. 
Quarrel and fight, Incidents and stages of ~ Right of private defence. 


It being clearly impossible for the criminal law to be administered satisfactorily 
unless the facts to which it is to be appiivd are asceriained or kept clearly in view, 
care should be taken to ascertain the incidents and stages of a quarrel and fight 
so far.as they are material for thé proper application of the law regulating the 


_Tight of private defence. eee 


THE Sessions Judge should have exercised greater pains to record 
in a case of this description, the incidents and stages of the fight, in 
which deceased Po Thein was killed, so far as they are material for 
the proper application of the law regulating the right of sclf-defence, 
The facts are left in some obscurity, but it is gathered from the evi- 
dence that when deceased came to the help of Aung Zan and threat- 
ened appellant, who was assaulting Aung Zan, with instant grievous 
hurt or death, the appellant had not given ony cause for apprehension 
of prievous hurt to Aung Zan. ‘The deceased, Po Thein, who struck 
appellant a severe blow on the head with a formidable weapon, 
excecded the right of defending Aung Zan, and so far the appellant, 
‘though he also exceeded his right of self-defence, is able to plead that 
he acted under grave and sudden provocation when he stabbed Po 
Thein. It would not be right to infer from the actual results of an 
encounter of this sort, where the force and direction of a blow may_ 
depend just as much upon the sudden movements of the person injured 
as upon any aim or intention of the assailant, that appellant intended 
to kill Po Thein or knew that his act was so imminently dangerous 
that it must in all probability cause death or such bodily injury ag 
was likely to cause death. Even if appellant’s act came under the 
latter category, it would not be murder when there cxists any excuse 
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- for incurring the risk of causing death or such injury. See section 
300, paragraph 4, Indian Penal Code. 
The offence committed by appellant comes under either section 
- 804 or section 335 of the Indian Penal Code, and in a case of this 
sort, where it is clear that the right of self-defence was exceeded on 
‘both sides, and grave and sudden provocation was received by appel- 
‘lant, the punishment for griveous hurt on grave and.sudden provoca- 
tion provided by section 335 becomes to a certain extent a safer 
guide than the punisament provided by section 304, Indian Penal 
Code. 
' The sentence of ten years’ transportation is reduced to four years’ 
rigorous imprisonment. 


Before H. fF. Aston, Esq. 
TAMBI v. QUEEN-EMPRESS. 


Mr. Wilkins—for appellant. The Government Advocate—for the 


Crown. 

Conduct of persons endeavouring by irregular means to influence evidence of 

witness—Credibility of such persons. 

A jailor and an advocate irregularly ¢ot into communication with some wit- 
nesses and offered them money as a,reward to «peak the truth after these witnesses 
adm-tted having been paid morey to spe k falsely. 

Held,—that whlsi there is much 10 condemn in the conduct of any person who 
- €ndeavours t» influence by irregular means the evidence of a witness in a case 
‘pending before a Court of justice, and especially so when this is done by an ad- 
vocate professionally engaged in the case in which such witness is produced, there 
is no real reason why the conduct of such advocate and jailor, though it might 
bear the complexion of tampering with witnesses, should be treated as rendering 
their evidence entirely unworthy of credit. 

THIS case is one of those arising out of the presecution of one 
Ahmed Esa and two others for the murder of Mahomed Salé at 
Thayetmyo. Two of the witnesses produced by the police having 
retracted their previous statements, alleging subornation by one 
Tambi, and it being very cleariy established that a third witness, 
Maung Kyaw, a half-brother of Tambi, also produced by the police, 
was a false-witness, the above prosecution broke down. 

- Maung Kyaw and another witness for the prosecution in that case, 
who adhered to their previous statements, have been already convicted 
for giving false evidence to establish a charge of a capital offence, 
and are undergoing their sentences. 


In the’present case Tambi has been tried and convicted by the 
Sessions Court for instigating Maung Kyaw and three others to give 
false evidence to establish a charge of a Capital offence against Ah- 
‘med- Esa, The Sessions Judge has already animadverted on the 
conduct of a jailor, Cookson, and an advocate, Mr. Willes, who appear 
to have irregularly got into communication with some of the witnesses 
produced by the police against Ahmed Esa, and to have offered money 
as a reward to witnesses to speak the truth after they admitted 


having been: paid money to speak falsely. Whilst there is much to. 
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condemn in the conduct of any person who endeavours to influence 

by irregular means the evidence of a witness in a case pending’before 

a Court of justice, and especially so when this is done by an advocate 

professionally engaged in the case in which such witness is, pro- 

duced it has nevertheless to be remembered that the person on trial 

in the present case was neither the jailor Cookson nor: the advocate 

Mr. Willes, but the appellant, Tambi, who was charged with insti- 

gating certain witnesses to give false evidence in a certain’ criminal 

case in which one Ahmed Esa was prosecuted for: the offence of 

murder. It is therefore sufficient to say here that the jailor, Cook- 

son, Committed a great mistake in not communicating to the District 

Magistrate, and at once, the information he had received from the 

convict Nga Kanbu if an conspiracy to defeat the ends of justice was~* 
feared, or disclosed, in consequence of that information. Cookson 

and Willes are not witnesses who gave direct evidence in this part of . 
the case to establish the charge against the appellant. They were 
called to repeat what Maung Lu Gyi and Nga Pu, two of the witnesses 
said to have been instigated by appellant Tambi, had’ admitted to 
them ; and seeing that Nga Lu Gyi and Nga Pu have made the same 
admission in the present trial, there is no real reason why the conduct 
of Cookson and Willes, though it might bear the complexion of 
tampering with witnesses, should be treated as-rendering their evi- 
dence unworthy of credit when they say.that Nga Lu Gyi and Nga Pu 
did make those admissions to them. 


Thé case has been clumsily prosecuted in the Sessions Court and 
therefore presents . various features inviting casy criticism. But 


admidst a mass of almost worthless evidence on both sides, there are 


facts established beyond.room for reasonable doubt which give strong | 
corroboration to the direct evidence of Nga Lu Gyi and Nga Pu, 
which, without satisfactory corroboration, could not be treated as 
establishing the charge, they being, on their own showing, double- 
tongued and double-faced witnesses. 


There can be no doubt, in the first place, that the story which Nga 
Lu Gyi, Nga Pu, Maung Kyaw (a half-brother of Appellant Tambi - 
and Nga Maung were first. put forward to tell, in order to get Ahmed 
Esa convicted of the murder of Mahomed Salé,“was a deliberately 
false story, concocted for that purpose, though an attempt has been 
made by the appellant Tambi to show otherwise by adducing convicts 
from the criminal’ jail to impute to some of these men self-condem- 
ing utterances for having changed their own story. i 

It has been shown that appellant Tambi was at an early stage 


declaring ‘his opiaion that Ahmed Esa had instigated the murder, ~~ 


and‘there is nothing to show that he had received any information 
then from any of the false witnesses subsequently produced, or‘rem ' 
any one else, connecting Ahmed Esa with that crime. It: has been 
established that appellant had: opportunity for communication’ with 
the false witnesses, and was near at hand when the police-.investiga- 
tion was being made, and he himsclf was examined as’ a ‘witness. 
The police sergeant Maung So, who figures prominently in.. the 
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production by the police of these false witnesses, and whese conduct Criminal Appeal 


in the case will doubtless receive the attention it needs from the 
proper authorities if this attention has not already been given, does 
not say who brought forward these false-witnesses if it was not 
Tambi, but he is driven to say that he sent for them upon the order 
of an Inspector (then ill and who died on 23rd March), who did not 
disclose the name of his informant. I use the words “ driven to say” 
because, if this be a true version of the way in which these false- 
witzesses came to be sent for, there should be something more than 
the tare word of-this sergeant to show that any such order was given 
and noted befere the death of the Inspector made it impossible to 
sift such a story. 

The int'mate cealing between appellant and his half-brother Maung 
Kyaw, onc of the false-witnesses, 1s established. There is from first 
to last not a snecestion in the evidence as to who it was that got 
these false witnesses produced cxcept Tambi himself, Even his half- 
brother Maung Kvaw, who is undergoing his sentence for giving false 
evidence in the presecution of Ahmed Esa, and who was called as a 
witness, had been unable to indicate any other person as his instigator. 
He can only say “[ do not know how [ came to be called as a wit- 
ness in the murder case.” 

The police: sergeant Maung So, a prevaricating witness whose 
record and description of the stages of the police investigation are 
shown to be unreliable, was a witness for the cefence. He states that 
he went to the house of Inspector Lloyd (not the deceased Inspector) 
with the appellant Tambi the diy after the murder, or soon after but 


docs not explain why. [tis shown that Tambi was in close contact . 


with the sergeant Maung So soon after the murder of Mahomed Salt 
and some days bc fore the falsc-witnesses aforesaid were produced. 

The conclusion which J have arrived at, after examining all the 
evidence and hearing Mr. Wiking for the apy cllant and the Govern- 
ment Advocate in rey ly, is that, thongh many of the witnesses on both 
sides came, os is natural in such a cage, from the dregs of the com- 
munity, the evidence of Nga Lu Gyi and Nea Pu that the evidence 
they gave against Aimed Iisa was false evidence, given at the insti- 
gation of appellant Tambi, is sufficiently corroborated to make it safe 
to accept the conclusions arrived at by the Scssions Judge, who heard 
the evidence in the case, and by one ef the assessors who also agreed 
in arriving at the same conclusion, 

The conviction and sentence are confimed and this appeal is dis- 
missed, “The Sessions Judge should have bestowed greater care, in 
acase of this description, in preparing his judpment, which should 
have set out the circumstances out of which this prosecution arose, 
the cssential portion of the evidence of the persons named in the fist 
head of the charge, which, according to the case for the prosecution, 
were false and instigated by ‘Tambi, and the material evidence 
adduced to support and rebut that charge, before the Sessions Judge 
proceeded torccord the summary of his conclusions, which contlitutes 
the Ji.dgment of the Lower Court. 
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Befove H. F. Aston, Esq. 
NGA PE: ». QUEEN-EMPRESS. 


> Mesa) VanSomeren.and Bagley —foc | The Government Advocate—tor: the . 


appellant. Crown. 


: Fabricated ss in Government service-book—F alse document—Forgery—Fraux: 


dulent ’—Indian Penal Code ss. 25, 263, 464, 466. 


~The “purport of:an-.ertry ‘ina Government service-book to which the’ forged* , 
signature of a public servant was added, was that the appellant had resigned. “the 


- service’of Government from illness; the fact being that he was dismissed. on con- 
- viction of a criminal offence. The object with which that entry was fabricated and: 


the use to which it was put by .the appellant, or his brother tn pursuance ‘of the 


: conspiracy. in which the appellant had Joined, was to deceive the Deputy Commis- 


sioner, ‘or to induce’ the Deputy Commissioner to bestow upon the appellant an 


appointment under Government which would not have been bestowed if the facts. 


had ‘not been falsely stated in this fabricated entry. 


Held;—that'such intention and use of such document was fradulent within he 
meaning of section 25, Indian Penal Code. 


UPON reading the record, and after hearing Mr. Wetaoen for the 


appellant, and the Government Advocate in reply, I am of opinion that: 


the Lower Court has.cometo a right decision as to the facts established. _ 
by the evidence, and that the law has been correctly applied by the- 
learned Sessions Judge. 

‘The document,’ the fradulent use of which was abetted by the 


appellant, is an entry fabricated in a Government “service book,” 


to: which the forged signature of a public servant has been also added: 
the purport of the entry being that appellant had resigned the service | 


-of Government from illness, whereas he was dismissed on conviction. 


of a criminal offence. The object with which that entry was fabri- 
cated, and the use to which it was put by the appellant, or. by his: 
brother in pursuance of the conspiracy in which appellant had joined 


was to deceive the Deputy Commissioner, and’to induce the Deputy 


Commissioner to bestow upon. the appellant an appointment under 
Government which would not have been bestowed if the facts had- 
not been falsely stated in this :fabricated entry. ; 

It is, I think, clear that such inteation and use was fradulent within 
the meaning of the Indian Penal Code (section 25), and this view is. 
supported ‘by authority (Abdul Hamid v. Queen-Empress, XII. 
I, L.R., Calcutta, 349 ; Lalit Mohan Sarkar v. Queen-Empress, XX 
I, L. R, Calcutta, 313; Queen-Empress v. Ganesh Khanderao, XIE‘ 


“TL, R., Bombay 506; Queen-Empress v. Vithal™Narayan quoted. 


at page 515 ibid.). 

‘There was thus a making.of a false document as defined in section. 
464, Indian Penal Code, and a. forgery committed as defined in section: 
463, Indian Penal Code, and the document is one purporting to be-. 


' made by a public servant in his official capacity, see. section 466; and 
' the appelant having abetted the fraudulent use of . this decument’ 


which. he. knew to be a forged document (if, indeed, he did not himself? 


--forged and use it), the offence of which appellant stands convicted is. . 


fully established. : 
“The conviction is:confirmed and the sentence of two years! rigorous. 
imprisonment, which i is certainly not too severe, is also confirmed. 
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_Thave considered the case from the point of view whether the inten- Cyjminal Appeai 
‘tion in making and using the false entry in the service-book is No. 375 of | 
.proved to have been fraudulent. |] am not to be understood to have 1896. 
‘held that the making and use were not also dishonest merely because, si 
as the defence contended, the appellant was ready to give his services ina 
in return for the pay of the vacant post of Bench Clerk if appointed 
on the strength of fabricated credentials. 

In the Bombay case, Queen-Empress v. Vithal Narayan, the pri- 
“soner, in order to induce a Collector to give him an appointment, made 
_use of a certificate in which his age had been recorded as 23 ycars, 
but which had been altered so as to state it as only 20 years. The 
‘earned Judges, West and Nanabhai, J.J., said :— 
“Tt was urged by Mr. Athlege for the accused that there was no dishonesty 
~within the meaning of scction 24 0f the Indian Penal Code, inasmuch as the ac- 
cused, if he had got the employment at all, could have got only his wages for work 
-done. if, however, the alterauion was made fraudulenty, that suffices for the pur- 
‘Poses of section 464, as shown by dlusteation (4), and that illustration shows that 
‘the mere fabrication of a false certificate of character raises the presumption of 
fraud. It was held by LeBiane, J... so lung as a century ago, that by fraud 1s meant 
-an intention to deceive ; whether it be {rom any expectation of advantage to the 
‘party himself or from ill-wul towards the other is immaterial.—Haycraft v. Creasy. 
“With regard to the operation of the section 471, ilustration (4) to section 464 is 
equally applicable to the one section as the other. To induce the Collector to enter 
into the contract to employ this man as a karktinunder the belief induced by the 
forged certificate that he was not more than 25 years of age, brings the case under 
section 473. This case falls most strictly within the definition of using a forged 
rdocument,” d 
In the later Bombay ca:c, Quecu-Enpress vy. Ganesh Khanderao, 
XU 1. L. R., Bom. 506, it was said by Jardine, J., “It consists 
“ with public policy that the State should be well served in all depart- 
““ ments ; it is the right and duty of the Government to secure fit men 
“and to take precautions to prevent the offices being filled by the 
“unfit.” 
It is not clear to me how it can be said that when a person who is 
-anfit to be employed as a Bench Clerk endeavours to obtain such an 
appoiatment on the strength of fabricated credentials, and to secure 
-the salary fixed for a person fit to hold such an appointment, his 
“intention can be looked upon as otherwise than dishonest, that is, an 
intention to cause wrongful loss to the State and wrongful gain to 
“himself. It is not, however, necessary to rule upon this point in the 
present case, in which fraudulent intent has been distinctly proved. 
Before H, L. Aston, Lsq. Criminal Appeals 
NGA NI anv NGA SHWE NU v. QUEEN-EMPRESS. Nos. epee 
The Government Advocate—for the Crown, Grishex 
Death caused at time of housebreaking by nipht—Murder—IJudian Penal Code oth, 
$5: 957, 40v. * Sar 

The two appellants at night attacked the house of complainant in order to cominit, 
robbery thercin, ‘They threw missiles into the house and so frightened away ail 
“he inmates but one, Ma Pa ‘Te. Once of the appellants went up into the house and 
beat Ma Pa Te with a castor-oil plant stilk about 24 feet long and 7 inches in 
diameter, but weighing little over 14 Ibs. The other appellant remained below. 

‘One of the blows dealt to Ma Pa ‘Ve in order to force her to give up her property or 
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é qs ‘disclos \ where it was. before assistance could be ‘summoned, caused rupture of the 





: spleen (which was not diseased) and killed her. Both appellants. were. cagvicted 


by the Sessicns Court of murder. and sentenced to death. 
Held,—under the facts disclosed that the offence established against b: th was not 


“murder, but housebreaking bv night, andthat death was vo “untarily. caused by one 
.* Of the ap: pellants at the time of tse housebrealkkit ng by night which both were jvintly “” 


a -concerned / in committing. he convictions were altered to convictions. under 
“sections 457— 460, Indian Penal Code, and the sentence of eich appellant altered to - 


“one of transporation for life. 


THE evidence. in this case establishes that the two appellants at- 


sachee the house of the complainant in order to commit robbery there- 


They ‘threw missiles: into the. verandah and frishtened away. all 


the ininates except Ma Pa Te. One of. the appellants went up-into . 


the verandah and beat Ma Pa Te, an old woman, with a. castor oil 
plant stalk about 24 feet long and 7 inches in diameter, but weighing 
little over a pound: ‘aad ahalf. The other. appellant remained below. 


' One of the blows dealt to this woman, in order to force her to give up 


‘property or disclose where it was before ass‘stance could be sum-_ 


moned, caused a rupture of the spleen (which was not diseased) and 


cv killed her. It is proved by recognition of voice that the appellant who 
went. up into the hous: was Shwe Nu, appellant No. 2, and thus it. 
must be taken that it was Nga Ni who remained outside, ‘but it is not 
~ established ‘that the one who remained re:ow knew that his accomplice 
~ intended to cause, or was likely to cause, death with the above stick 
_ in pursuance of the offence which he was. abetting, 


Criminal Appeal 
“No, 426 of 
7896. 

October 
oth. 


Nomen 


Both the appellants, however, have been convicted of, murder and. 
senienced to death. These convictions are not sufficiently Sustained = 
by the facts established. But under sction 400 of the Indian Penal. 
Code: “ If at the time of the committing of lurking house-trespass by 
“night, or housebreaking by nigh!, any pesson guilty of such ‘offence 
“shall voluntarily cause or attempt to cause death or grievous hurt to _ 
“any person, every person jointly concerned in committing such. 
“lurking house-trespass by night, or housebreaking by night, shall be 
es punished with transportation for life, or with imprisonment of either | 
“ description for a term aiten 1 cae toten years, and shall also. . 
“ be liable to fine.” 

The evidence establishes, agaiust both the ‘appellants the offence 
of housebreaking by night (sections 445, 457, Indian Penal - Code), . 
and it further establishes that death was voluntarily caused by one of ~ 
the appellants at the time of committing the housebreaking’ by night. 
which both wre jointly concerned in committing. 

The convictions of both ’the’appellants are. ‘altered to. convictions 
under sections 457—460, dian Penal Code, and the sentence of each , 
is altered to one of transpo: tation for life. a 


Bijire Hi: oH: F: Aston, Esq: 
NGA U v, QUEEN- EMPRESS. 


Convictions by a District Magistrate acting under s. 34, Criminal Procedure: Code, 
at one trial of several distinct offences—Aggregate sentence—Single sentence— © 
‘Sentence submitted for confirmation of Sessions Fudge—Criminal Procdare: 
Code, s. 35. : 

“When a sentence passed by.a District Magistrate acting under section 34, Cri ‘ 
minal Procedure Code, is is submitted ‘to a Sessions Judge for confirmation ina case 
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in which more than one sentence has been passed upon conviction at one trial of 
‘several distinct offences, the sentence submitted for confirmation under section 380 


of the Criminal Procedure Code is the aggregate sentence. 

_ UPON reading the record and the grounds of appeal, I see no cause 
of interference and reject this appeal 

' When a sentence passed by a District Magistrate acting under sec- 
‘tion 34, Criminal Procedure Code, is submitted to a Sessions Judge 
for coni:mation in a case in which more than one sentence has been 
passed upon cunviction at one trial of several distinct offences, the 
‘sentence submitted for confirmition under section 380 of the Crimi- 
nal Procedure Code is the aggregate sentence. The attention of the 
‘Sessions Judge is invited to the last paragraph of section 35, Criminal 
Procedure Code, which enacts that for the purpose of confirmation or 
‘appeal, aggregate sentences passed under section 35 of the Code in 
case of convictions for several offences at one trial shall be deemed 
to be a single sentence. 


Before HF. Aston, Esq. 
NGA KYAW DIN anp NGA AUNGZAN v. QUEEN-EMPRESS. 


Abetment of murder —Abettor present when offence committed —Sentence—Indian 
Penal Code, ss, 302, 109, II4. 


. < 
A sentence less than transportation for life is not a legal sentence for abetmen 
‘of murder under.sections 302, 109, Indian Penal Code, when the offence of mur- 
der is actually committed ia consequence of the abetment, The legal punishment 
for such abetment is the punishment provided for murder. 


_ When the abettor is present when the offence abetted is committed, he should be 
convicted asa principal, as section 114 of the Indian Penal Code provides that 
““ whenever any person who, if absent, would be liable to be punished as an abettor 
“Is present when the act or offence for which he would be punishable in consequence 
of the abetment is committed, he shall be deeme1 to have committed such act or 


* offence.” 

THE evidence in this case shows that Nga Kyaw Din, who had been 
drinking, ‘Was impertinent to Maung Pén and that Maung Pon attacked 
him with a stick and inflicted two severe blows on his head. 

Nga Aung Zan came to the aid of Nga Kyaw Lin, and Maung 
Taing and Mi Kyén came to the aid of Maung Pén. There was a fight, 
in which Nea Kyaw Din used his du and stabbed .Maung Pén and 
Maung Taing, inflicting fatal injuries, 4 

Nga Aung Zan was holding Maung Pén by the hair when Nga Kyaw 
Din stabbed him. It was sought to prove that Aung Zan stabbed Mi 
Kyonin the back with a spear, an act which caused her death, but 
he was acquitted under this head of the charge. 


The fight took place in the dark, and was quickly over, and the evi- | 


dence as to its incidents in meagre and unsatisfactory. . 


“The appeallent Nga Kyaw Din cannot be safely convicted of murder 
of Maung Pén upon such evidence as is adduced in this case. But the 


Crimival Appe af 
No. 426 of 
. F896. 
October 
oth. 


ore, 


Criminul Appeat 
No. 369 of 
1896, 


fence of culpable homicide not amounting to murder is brought. 


home to appellant Nga Kyaw Din under the first part of section 304, 


‘Criminal A bpeal 
No. 369 of 
1896. 
October 
iath, 


aan 
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Indian Penal Code, and the evidence shows that Aung Zan abetted 
that offence. 

As regards the killing of Maung Taing, there is nothing to show or 
suggest that he attacked either of the appellants. He had come to 
the assistance of Maung Pén, but had no weapon, and he had not used 
or offered any unlawful violence to Nga Kyaw Din before the latter 
stabbed him with an evident intention of causing his death. Nga 
Kyaw Din has been properly convicted of murder under this part of 
the charge, an 

I alter the éonviction of Nga Kyaw Din of murder of Maung Pén un- 
der the first head of the charge into a conviction of culpable homicide 
not amounting to murderunder the first part of section 304, Indian 
Penal Code, without altering the sentence of transportation for life. 
The conviction of Aung Zan of abetment of inurder of Maung Pén is 
altered to one of abetment of culpable homicide not amounting to mur- 
der, maintaining the sentence. 

The Sessions Judge, who sentenced Aung Zan to transportation for 
ten years upon conviction under sections 302 and tog, Indian Penal 
Code, has overlooked the provision of section 10g, Indian Pecaal Code. 
A sentence less than transporation for life is not a legal sentence for 


-abetment of murder, sections 302, 109, Indian Penal Code, when the 


‘Criminal Revision 
No, 78% of 
18y6, 
Octob or 
rath, 
omen naar 


offence of murder is actually committed in consequence of the abet- 
ment. The legal punishment for such an offence is the punishment 
provided for murder, that is, death or transportation foc life. 

It may also be pointed out, as the matter is one waich seems fre- 
quently to escape the attention of the Criminal Courts, that when the 
abettor is present when the offence abettel is committed, he should 
be charged and convicted as a principal. Section 114 of the Indian 
Penal Code provides that “ whenever any person who, if absent would 
“be liable to be punished as. an abettor, is present when the act or 
“offence for which he would be punishable in consequence of the 


“ abetment is committed, he shall be deemed to have committed such 
“ act or offence.” 


ence erm 


Before Hf. Aston, Esq. 
QUEEN-EMPRESS ve. NGA PO SAING, 


Magisterial proceedings under ss.r0g, 110, Criminal Procedure Code; what they 
should disclose ~Arrest by police and production before’ Mapistrate—Sections 
55, 61, Criminal Procedure Code—AM.ipistertal sanctioa to prosecute—F udi- 
cial Department Circular No. 17 of 1858. 

Neither can justice be properly administered in cases under Chapter 8 of the 
Criminal Procedure Code, nor can the High Court ascertain whether the orders of 
the Chicf Commissioner in’) udicial Department Circular No. 17 of 1888 have been 
obeyed by Magistrates if such records do not disclose whether the proceedings 
under section 109, 110, were initiated upon magisterial sanction, or whether the 
power of deciding what persons should be procecded against under those sections 
was improperly allowed to rest entirely with the police. ° : 

Judicial Department Circular No. 17 of 1888 makes it necessary therefore to 
point. out that when the preventive jurisdiction of the Magistrate under sections 100, 
x10 of the Criminal Procedure Code is invoked by the police, as must be inferred 
when the record begins with information purporting to be laid by the police or 
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under police direction, the record must always show before an crder under section Criminal Revistore: 


112 is made by a Magistrate, that sanction has been given by a competent Magis- No. 783 of 
trate for such proceedings to be instituted. 1896. 685d 
If the defendant has been arrested by the folice under section §§ on the intia- October? 
tive of the police, and is produced before a Magistrate under section 61, the record rath, 
must show this.. But whilst section 55 of the Code would authorize the arrest by — 


an officer in charge of a police-station of a suspect of the sort described in that 

section when his conduct gives fresh cause for reasonable suspicion as to the honesty 

of his intentions, it would clearly be a contravention of the erders of the Chief 
Commissioner in Judicial Department Circular No. 17 of 1888 if the police powers 

conferrea by sections 55 and 61 were directed generally on pclice initiative against 

. guspectsin order to invoke the preventive jurisdiction of a Magistrate under 
Chapter 8 of the Code. 

It would be going beyond the requirements of justice to resort to a High Court’s 
powers of revision in order to enhance a sentence already passed, and not grevely 
inadequate, when; according to the evidence, the accused was acting under the 
orders of a superior present on the spot and there is no indication that steps have 
been taken to prosecute that superior for illegally instigating the offence. 

THIS case was called for on examination of the return of cases 
disposed of by Maung An, 1st class Magistrate, Bassein, because that 
Magistrate had convicted a police constable, Nga Po Saing. of causing 
grievous hurt to one Nga Shwe Pén under section 325, Indian Penal 
‘Code, when the offence disclosed was causing grievous hurt with a 
dangerous weapon, section 326, Indian Penal Code, and had sentenced 
the accused to only one year’s rigorcus imprisonment. ‘] he accused 
was called upon to show cause why the sentence should not be 
enhanced, and at the same time certain warrants and ‘recorcs of bad 
livelihood ‘cases mentioned by one of the witnesses were called for.: 

It appears from the records noted in the margin that the police 

laid information before Maung Tun Lwin, tee Sub- 

Criminal Miscel- divisional Magistrate of Bassein, under Chapter § 
‘epee Rae Ss _ of the Criminal Procedure Code against ten persons, 
33, a Ea ba “36 namely, Nga Po Thin, Nga Cheik, Nga Pyaung, 

od ? > q 
of 1896. Nga Aung Dun, Nga To, Nga Po Gale, Nga Shwe 

: Tha, Nga Tun U, Nga Po O, and Nga Shwe Pén, 
and warrants were issued by the Subdivisional Magistrate on the 
same day, 23rd April, for their arrest, the information laid being that 
these persons had no ostensible means of livelihood. Under section 
55 of the Criminal Procedure Code “any officer in charge of a /police- 
“station may * * * * arrest, or cause to be arrested, (a) * * 
«* %& (6) any person within the limits of such station who has no, 
“ostensible means of subsistence, or who cannot give a satisfactory 
“account of himself ; or {c) any person who is -by repute. an habitual 
“robber, housebreaker, or thief, or an habitual receiver of stolen pro- 
“perty knowing it to be stolen, or who by repute, habitually commits 
“extortion, or in order to the committing of extortion, habitually puts or 
“attempts to put persons in fear of injury.” Under section 60 a police 

_; Officer making an arrest without warrant shall, without unnecessary 
. delay and subject to certain provisions as to bail, take or send the person 
. arrested before a Magistrate having jurisdiction in the case, or before 
the officer in charge of a police-station, and under section 61 no person 
arrested without warrant can be detained in custody for more than 
_ 24 hours. without a special order of a Magistrate. It must not how- 


. 
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Criminal Reviston ever, be assumed that in invoking the preventive jurisdiction of a 


No. 783 of 


1896., 
October 
rath. 





Magistrate as provided in Chapter 8 of the Code, the p«lice were in 
any way trying to shelter themselves under magisterial authority 
instead of acting under the sections already quoted if there. was 
ground for any such action. For it appears from Circular No. 17 of 
1888 issued by the Judicial Department of the Burma Secretariat, 
reproduced at page 50, Criminal Circulars, that the Police authorities 
may have been acting under the secret orders of the District Magis-. 
trate, or of the Subilivisional Magistrate, or of the Townsh', Magis- 
trate. Indeed, if the police informations against the persors alrcady 
mentioned were laid by the police without previous confidential inter- 
communication between the police,and a Magistrate authorized by 
law to sanction prosecutions under Chapter 8 of the Code for bad 
livelihood, and without such sanction having been given, then the 
procedure prescribed in the above Judicial Department Circular has not 
been followed. ‘That circular points out that when the police are allowed. 
on their own initiative and withovt previous magisterial sanction 
to combine the procedure prescribed by sections 55 and 60 of the 
Code with the procedure prescribed Ly sections 10a, 110, the power 
of deciding what persons shall be proc ceeded against under the latter: 
sections is made to rest, in the first instance, entircly with the police 
sergeart in charge of a police-staltion. The circular: states that 
“The Chief Commissioner considers that this preeedure places an. 
“unduly large amount of power in the hands of the sergeant. and he 
“fears that cases occur in which the power is abused. It is unneces-. 
sary to enlarge on the evils which result from the employment of the 
“preventive sections of the Criminal Procedure Code by subordinate 
“officials maliciously or with currupt objects’? The circular then 
goes on to lay down the precedure to be adopted in the following 
words; “In order to sccure that the preventive sections of the 
“Code shall he properly werked, the Chief Commissioner is of opinion, 
“that prosecutions for bad livelihood ought nat, as a rule, Co Ge institut- 
“ed without the sanction of the District or Subdivisional Magistrate, or 
“ofa Township Magistrate empowered to give such sane tion by the 
“District Magistrate. The Chief Conmissioner desires that in future 
“the following procedure shall be adopted in such cases. Lists of 
“ persons of pad character should be prepared by the police, with notes 
“of the rcasons for including them in the list. “These lists should be 
“submitted to the District, subdivisional, or Township Magistrate by 
“the District Superintendent of Volice, Assistant Superintendent of 
“ Police, or Inspector in charge of the subdivision or township. The 
“ Magistrate will pass orders as to the persons to be proceeded against 
“under section 109 or 110 of the Code, and steps wiil then be taken to. 
“arest.and.procecd against them... Until the Magistrate. has. passed. 
“his orders, persons should not be arrested with a view to their prose- 
“cution under the preventive sections of the Code. It will, of course, 
be open to a Magistrate to take proceedings under these sections of 
“his own motion and without having received a report from the police. 
“Tf care is taken, the adoption of the procedure prescribed above 
“will not have the effect of weakening the hands of the police. The 
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“lists of persons should be prepared confidentially and should be laid Criminal: Revision 


* before the Magistrate confidentially. They should not pass through ee 
“the police or Magistrate’s offices, and the Magistrate should commu- October 
“nicate his orders direct to the District Superintendent of Police, 12th. 
“ Assistant Superintendent of Police, or Inspector concerned. If these — 


“ precautions are carefully taken, there will be no danger that criminals 
“will get to know that proceedings are to be taken against them, and 
“ that they will abscond before they can be arrested. These orders are 
“not intended to limit the exercise by officers in charge of police- 
“stations of the power to arrest vagrants and persons who are unable to 
“give a satisfactory accounts of themselves, under section 55, Clauses (a) 
“and (4), of the Code of Criminal Procedure, 1882. It should be noted 
“that only officers in charge of police-stations have this powcr.” 


Whether, when the powers of the police and the preventive juris- 
diction of a Magistrate are so carefully defined and the procedure to 
be followed is so exactly laid down in the Code, it can be held that 
the Legislature contemplated the possibility that any secret combina- 
tion of such respective powers should be kept permanently undisclosed, | 
so that sanction for proccedings under section 109 or 110 may be 
secretly given by the very Magistrate who deals with the case 
judicially, or by the Magistrate to whom the appeal from an order to 
furnish security lics (scction 4c61, is a question of some importance, 
but one which [ do not feel called upon now te decide. 

But any necessity for secrecy becomes manifestly at an end when- 
the magisterial sanction contemplated in the above circular has been 
given and proceedings under Chapter 8 bave begun. There is nothing | 
in the law or in that circular which requires that such secrecy should 
be maintained when magisterial proceedings under Chapter 8 of the 
Code are openly commenced, and the learned Government Advo- 
cate has not contended that any maintenance of secrecy from that 
stage is desirable from any point of view. The records called for in 
connection with the present casc, as well as the records of many other 
cases which have come under notice, make it plain that neither can 
justice be properly administered in such cases nor can this Court ascer- 
tain whether the orders of the Chief Commissioner in Judicial Depart- 
ment Circular No. 17 of 1888 have been obeyed by Magistrates, if 
such records do not disclose whether the proceedings under scctions 
toy, 110 were initiated upon magisterial sanction, or whether the 
power of deciding what persons should be proceeded against under 
those sections was improperly allowed to rest entirely with the 
police. 

Judicial Department Circular No. 17 of 1888 makes it necessary, 
herefore, to point out that when the preventive jurisdiction of a 
Magistrate under scctions 109, 110, of the Criminal Procedure Code is 
nvoked by the police, as must be inferred when the record begins with 
nformation purporting to be laid by the police, or under police direction, 
he record must always show, before an order under section 112 is 
nade by a Magistrate, that sanction has been given by a competent 
Magistrate for such proceedings to be instituted. 
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minal Revision’ 16 the defendant has been. arrested by the police under section 55°. 


eee on the initiative of the police, and is produced before a Magistrate 

-Octcber . - under section 61, the record must show this. But whilst section 55 off. . 
“42th. ~~ the Code would authorize the-arrest by an officer in charge of a police- _ 
f=. -" station of a suspect of the sort described in that section when his con- 


-duct gives fresh cause.for reasonable suspicion as to. the honesty of. 
his intentions, it. would clearly be a contravention of the orders of 
‘the Chief Commissioner in Judicial Department Circular No 17 of . 

’ 188% i the police powers conferred by sections 55 and 61 were direct-. 
‘ed g-nerally-on police initiative against: suspects in order .to. invoke 
t} e preventive jurisdiction of a Magistrate under Chapter 8 of the 
ade. ‘ : ‘ 

There is another matter of importance which is brought into pre- 
minence in the present case, namely, the confirmation which is given - 
to the observations of Magistrates in other, cases, that proceedings un—: 
‘der Chapter 8 have sometimes undesirable effect of driving suspects | 
into hiding. This is another evil to be added to those already brought: 
to notice as the result. of resorting too freely to the preventive juris- 

. diction of Chapter 8, namely, increased facilities for levying blackmail: 

' from suspects ; increased facilities for suborning evidence ; increasedi 
‘facilities for gratifying malice and engendering new classes of criminals © 

to swell the ranks of the vagabonds who intime tecome again ‘releasedi _ 
from the jails. © | ate ok Bd 

_.. The records examined with reference to this particular casé show "— 
that, of the ten men against whom warrants were issued by the Magis~ 

“trate, four; namely, Nga Cheik, Nga Tun U, Nga Po Thin, and Shwe 
P5n, complainants in this case, absconded, and according to the evi~ 
dence, were hiding in the jungle, They were found’at night by a 
‘police party consisting of constables Po Thaw, Po Nyein, Po Saing 
(accused in this case), and a villager Tha Sin, dispersed. Accord- 
ing to evidence which is not rebutted, Po Saing, who had a sword, was- 
-ordered by first class constable Po ‘Tha to strike, and he, overtaking ” 
complainant Shwe Pén, cut him down with a sword, inflicting severe 

’ wounds on his back and thigh, which necessitated treatment in hospi- |: . 
tal for 25 days. The evidence shows that Shwe Fén was thus wound= 
ed when he hand made no sort of attack and was merely running ~ 
BWay. vis ee ; 

- It further appears that when Shwe Pén was, after recovery, pro- - 
‘duced tefore the Subdivisional Magistrate in the proceedings under. 
Chapter 8, no cause was proved for placing him upon security for good. 
behaviour, the order recorded by the Magistrate being as follows: “He 

“seems to be a bachelor, living permanently with his parents, who own | 
“paddy land and garden. He also seems to possess a lease of a. 
“piece of land which he appears to. have been working to bring under... 
“cultivation. From the evidence given, ldo not think there. exists. , 
“ sufficient ground to.send him up at all for bad livelihood”, 

As four more of the persons against whom warrants. were. cbtained 
were also discharged without being ordered to furnish. security, the. 
orders made in their cases may be usefully quoted here... .. ten 
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In the case of Nga Po Gale the Magistrate decided as follows: Criminal Revision 


“YT do not think that a reasonable ground exists for demanding securi- 
“ty, It is evident that he grinds paddy and sells rice with his 
“mother-in-law, and afterwards works as a crew, and he appears to 
“live honestly together with his wife and four daughters, who make 
“fairly adequate earnings for their subsistence.” 

In the case of Nga Shwe Tha the Magistrate remarks: “ He always 
“earns his livelihood honestly except that he eats a little opium.” 
Regaraing Nga Tun U the Magistrate observed: “I really cannot 
~ understand why a person like Tun U has been sent up for bad liveli- 
“hood. He scems to have been always employed asa crew during 
‘the paddy season, and at other times always tries to find some work 
. for his living. There is absolutely no ground for proceeding against 
«‘him.’”” 

The circumstances surrounding this particular case are instructive 
-and have been noted because it appears to me that thay are full of 
‘warning to all Magistrates calle1 upon to exercise their preventive 
jurisiliction under Chapter $ of the Criminal Procedure Code. The 


‘immediate question, however, in this case is whether the sentence of 


one year's rigorous imprisonment, passed by the Magistrate on the 
fourth-class constable Po Saing for cutting down the complainant Shwe 
.Pén without avy Icgal justification, should be enhanced, The con- 
duct of the Mayistrate in convicting the accused under scction 525, 


jnstead of under section 326, Indian Penal Code, requires explzaation, 


and this explanation should be called for by the Sessions Jucge. 


No. 983 of |. 
1896. 
October 
rath, 


Seromenansy 


It would, I think, be going beyond the requirements of justice to © 


-xesort to this Court's powers of revision to enhance the sentence’ 


already passed, and not, gravely inadequate, when, according to the 
evidence before it, the accused was acting under the orders of his 
“superior present on the spot, and there is no indication that any steps 
have been taken to prosecute the first class constable Nga Po Thaw, 
ror illegally instigating the accused to wound Nga Shwe Pén. 





Before H.F. Aston, Esq. 
MAUNG SHAN O #7. MAUNG SAN BAW. 


Messrs, Ziddis and Connell—for appellant. 
Agricultural lease—Rent-—Durden of proof. 
When the terms of an oral lense of agricuitural land are in dispute, both partie* 

“being agriculturists, the burden of proving that the rent stipulated is less than a 
reasonable rent at the rate ordinary in the same locality for similar land in the 
same scnson, lies upon the defendant, and witnesses who say that such a rent was 
stipulated are prima facie more entitled to credit than those who assert the con- 

+frary. 

As the partics chose to neglect the every obvious precaution of re- 
‘ducing the terms of the agreement as. to the letting of the plaint land 
into writing, the tenant San Baw, who admits that he hired the land 

“for one year, has been afforded opportunity to dispute not only the 

“terms of the agreement, but also who his Jandlord is. The burden 

~of proving that the agreement, to pay 50 baskets of paddy for hire 


Crosl Second 
Appeal No. 154 of 
1896, 
October 

4th. 


te 


SGieit Second’ 
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“by deféndant San Baw for the whole cultivating season, * was modified 


“Appeal No 154 of by consent of the landlord, was on the defendant. ~The defendant. 


1896. 
‘Ostaber” ‘ 
. agth, 


Criminal Appeal 
No. F10 Pf 


says that he hired the bullocks from plaintiff's brother and that he: 
consented’ to reduce the stipulated hire (so baskets’ paddy) of the 


-“bullocks to ‘half; but he did not. call plainiff’s mother to ds this 

story. “ase 
In’ this: case, ‘where both parties are agriculturists, the: burden of 
‘proving that the’ plaint land was let to the defendant for-less than'a ~~ 
reasonable rent at the rate ordinary in the locality for simil-: land |” 


in the same séason, was also upon the defendant, but the evidence 
adduced: cannot’be said to leave any distinct balance of" probability. 


on the side of this. story of the’ defendant. The evidence in this case " 


is oral and conflicting, and the Court of First Instance was in the best 
position to ‘decide as to which witnesses appeared to be speaking the iy 
truth. 

-The witnesses who say that the land was left by the plaintiff rend 
that defendant ‘agreed to pay 150 baskets of paddy for hire’of the.« 


land: and 50 baskets for hire of bullocks for the season were believed’. 


by the Court of First Instance, and I cannot discover in the evidence — 
any sufficient ground for deciding that they ought not to have been 


‘believed, or that the décision arrived - at by: the Court of First Instance | 
“was against the weight of the evidence and surrounding probabilities, < 
‘The witnesses who say that a fair ordinary rent was stipulated are 
prima facie more entitled to credit than those who assert the con- ie 
trary. ; 


The decree of the Lower Appellate Court is reversed. awa that of io 


the Court of First Instance is restored. As the plaintiff has by his - 
own conduct invited this litigation, the order as to costs is that each’ 


party bear his own in this: Court and in the Lower Appellate Court. 


Before H. F. Aston, Esq. 
(Judicial Commissioner exercising the powers of the Recorder of Rangoon). 
KARPINI (Aprextanr) vu. QUEEN-EMPRESS (RESsPoNDEN?). 


Facts which may be presumed—Strong presumption—Burden of Le ee ps 
Evidence Act, ss. 4, 144. 


Held,—that under the circumstances of this case, the property found i in the pos= 
session ‘of the accused was stolen property, and that there wa3 ‘tio need [or the prose- 
cution to prove theft of the property from any specified person or place. . 


Held also,—thrt:section 114, read together with section 4 of the Indian Byidence. : 


Act, shifts the burden of proofata certain stage in the evidence on to the accused, - 
and that a-Court may therefore, in the absence of any credible explanation or satis- 
factory rebuttal, regard the existence: of a, recent theft as proved when property 
(for the possession of which no satisfactory explanatiun is forthcoming) is surrep- 
titiously ‘conveyed by persons. whose conduct renders itso highly probable as to 
leave no room for teasonable doubt that they are éithér thieves ‘or receivers of 
stolen property. oh 
THE facts established -in this:case ‘are that the appellant, with two: | 
other persons who escaped arrest and ‘whose names have not been diss: | 
closed, was engaged at night in conveying vheeS bags oe Tice | in a furtive: - 
manner in the harbour of Rangoon. a 
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The ownership of the boat is doubtful, and the license subsequently <Cyinstnal Appeat. 


produced is not shown to have any connection with this boat. The No. 110 of. 
men were navigating the boat without a light. When challenged by os 
‘the police they tried to escape, and being pursued, they made haste ° “bth. 





to the shore, where two escaped, and the third, Karpini, the present, 

‘appellant, was arrested. He than claimed the rice as his own, but 

' gave two false accounts how he obtained possession, and has been 
unable to adduce satisfactory evidence as to this. 

' He bas been convicted by the Magistrate of the Western Subdivi- 
‘sion of theft of the rice as found in his possession by the police, and 
has been sentenced to six months’ rigorous imprisonment. 

Tn the appeal from this conviction and seritence it has been con- 
‘tended that the burden of proving that he had come honestly by the 
vice in question did not lie upon the accused, and that the prosecution 
didnot prove in the affirmative that the rice was stolen, as there is 
nto evidence that this property was stolen at any particular time or 
place from any specified person. If the evidence did not go further 
than establishing against the accused possession of property reason- 
ably suspected to be stolen, then there would be ground for contend- 
ing that’ it would: be straining the law to convict of theft or of dis- 
honest possession of stolen property under section 379 or 411 of the 
Indian Penal Code under such circumstances. 

Upon that hypothesis this case might be treated as a typical in- 
stance of the difficulties which must remain in the way of the magis-, 
tracy, as well as of the police, in a populous centre of such commercial 
importance ‘as the town and port of Rangoon, as long as the law 
' and procedure applicable in such a matter is that which has been 

devised for provincial administration. rather than that which has been 
enacted or found salutary for Madras, Bombay, and Calcutta. ‘he 

“Calcutta Police Act, IV of 1886, section 81, has made provision for 
thirty years past that it shall be lawful for any police officer to seize 
any property or thing which may be found in the possession of any 
person, where the possession by such person of such property or thing 
creates a reasonable suspicion of the committal of an offence, and 
‘such seizure shall be forthwith reported to the Commissioner of Police, 
who shall thereupon make such order respecting the production or 
custody of the property as he shall think proper. 

Act No, XIII of 1856 contains a provision which has been in force 
an the Town of Bombay for forty years, namely{section 35, clause 1): 
“Whoever has in his possession, or conveys in any manner, anything 
“which may be ‘reasonably suspected of being stolen or fraudulently 
“ obtained, shali, if he fail to account satisfactorily how he came by the 
“ same; be liable to a penalty notexceeding toorupees, or to imprison- 
“ment, with or without hard labour, for any term not exceeding three 
“ months,” 

* The same provision having been in force under the said Act in the 
Town of Madras since 1856, was re-enacted in section 17 of the Madras 
Town Police Act, VIII of 1867- The difficulty in question arising 
from the absen-e of any similar Jaw applicable to the Town of Ran- 
goon would be one to be remedied. by legislative enactment, but not . 


“Criminal Appeal 
Noa, 110 of. 
1896, 
October 
16th. 


— 
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“by straining the law. However that may be, the evidence in this 


particular case goes a great deal further than establishing mere reason- . 
able suspicion that the rice in question had been recently stolen, 


Probability being the guide of life, and that high degree of pro- 
bability which brings home conviction to reasonable minds being 
sufficient for the practical adminstration of the criminal law, there 
is no need for proving that a theft of this rice took place from the 
possession of a specified person if the evidence is convincing that the 
rice is stclen property. 

If at harvest time certain villagers were to return late at night fur~ 
tively with sheaves of ripe corn, having no crops of their own, and 
being detected, were to try to abandon the sheaves and could only 
give a false account of their possession, there would be very strong 
circumstantial cvidence of a theft of corn having taken place even 
thouvh no owner could discover and prove a loss on that particular 
night or recently from his own land. 

Similarly, when persens are discovered dealing, as the appellant and 
his companions were dealing, with property of a sort which can easily 
be pilfered where it passes in. large quantities, from one possessor to 
another, for transport and export, the strong presumption which arises 
that the rice found in the boat was stolen by the accused and his 
companions, or dishones:ly received by them knowing it was stolen, 
cannot be treated as in any depree rebutted by the absence of evi- 
dence as to whose rice it was that was stolen, The weight of the 
presumption thus raised remains the same when it would be unreason- 
able to expect evidence as to where this particular rice was stolen from, - 
Seetion 114. of the Indian Evidence Act is expressly in point, and 
enacts that the Court may presume the existence of any fact which it 
thinks likely to have happened, regard being had to the common 
‘course of natural events, human conduct, and public and private busi- 
ness‘in their relation to the facts of the particular case, ‘The illus~ 
trations given to that section in the Evidence Act enly indicate a few 
of the countless instances in which facts may be presumed from other 
facts proved. 

Such presumptions are drawn’ every day by the Courts in cases in 
which the evidence is what is styled “ circumstantial’’ This rale of 
evidence above quoted shifts the burden of proof ata certain point.in 
the evidence on tothe accused, for under section 4 of the Evidence 
Act, whenever it is provided by the Act that the Court may presume 
a fact, it may either regard such fact as proved, unless and until it is 
disproved, or may. call for proof of it. When a Court may presume 
that a man who isin possession of stolen goods soon after the theft 
is either the: thief. or--has received. the goods. knowing.them. to be. 
stolen, unless he can account for his possession, there is not much to 
‘be gained by insisting on the right of the accused to maintain silence 
for the law contemplates that to a reasonable mind such silence, 
under such circumstances, would appear self-incriminating, and makes 
‘it legal to draw an adverse inference from any failure to account 
‘satisfactorily for such highly suspicious possession. A Court, there- 
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fore, is acting’ well within the rule of evidence quoted {sections “114 Criminal Appea® 


and 4, Evidence Act, I of 1872) when, by a similar process of reason- pitt of 
‘ing to the above and in the absence of any credible explanation or race 
satisfactory rebuttal, it regards the existence of a recent theft as © 16th, 
‘proved, when property for the possession of which no satisfactory —_ 


- explanation is forthcoming is surrepticusly conveyed by persons 
whose conduct renders it so highly probable as to leave no room for 
reascnable donbt that they are either river-thieves or receivers of 
stolen property knowing it to be stolen. 

This appears 10 me from the evidence recorded to be just such a 
case, and | therefore confirm the conviction and the sentence and dis- 


‘miss this appeal. 


Before H. F. Aston, Esq. 


QUEEN-EMPRESS v. NGA THA DWE arp NGA PO YAN. pagiqers os 
* The Government Advocate—for the Crown. 1896, 
. Recent possession of stolen property— Theft Dishonest—possesston—Froof. i i 
When circumstances are highly suspicious, and the suspicion is net rebutted cea 


‘when rebuttal mzy te reascnably expected, if the suspicion is wreng, suspicion 
: Becomes confirmed and becorres much more than suspicion, When recent possess- 

sion of stclen ¢roperty and mere recent possession is relied upon to prove theft er 
dishonest possession, such mere possessicn must be exclusive. 

ILLUSTRATION (a) to section 114 of the Evidence Act gives only 
one of the countless instances in which a Court may presume the 
“existence of any fact which it thinks likely to have happened, regard 
being had to the common course of natural events, human conduct, 

‘and public and private business in their relation to the facts of the 
particular case. Moreover, this illustration shows that when circum- 
- stances are highly suspicious, and the suspicion is not rebutted when 
rebuttal may be :easonably expected, if the suspicion is wrong, sus- 
picion becomes confirmed and becomes much more than suspicion. 
‘When recent possession of stolen property and mere recent posses- 
sion is relied upon to prove theft or dishonest pcssession, such mere 
possession must te exclusive, but in this cass the evidence goes much 
“further than evidence as to possession. Moreover, it is not necessary 
' to trace possession of stolen property to an accused in order to prove 
‘theft against him, In the present case, whilst there is ground for 
believing that the accused Nga Tha Dwe, with whom this appeal is at 
resent concerned, ccmmitted two separate offences,.one of cattle- 
theft, section 379, Indian Penal Code, and the other of taking a gift to 
restore stolen property, section 215, Indian Penal Code, the evidence 
‘to my mind is convincing that Nga Tha Dwe committed at least one 
or other of these two offences. The appellate order of acquittal is 
reversed so far as Nga Tha Dwe is concerned, and this accused is 
convicted in the alternative of theft under section 379, Indian Penal. 
Code, or taking gift to restore stolen property, section 215, Indian 
Penal Code, and he is sentenced to two years’ rigorous imprisonment. 
“The fortion of the sentence of Nga Tha Dwe already undergone 
- under the sentence, set aside in appeal to the Sessions Court, to be 
aken as part of the sentence now passed. 


$8 Criminal A ppeal zs 


No. 366 of 
1896. 
October 
16th. 
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_ Before H. F. Aston, Esq. 
NGA KU DE v. QUEEN-EMPRESS. 


Messrs. VanSomeren and Bagley—{or | The Government Advocate—for the 
Appellant. Crown. 





Evidence of witness 3 its admissibility ; its credibility, 


Though the evidence of a witness duly taken in the presence of the accused be-. 
fore the committing Magistrate may, in the discretion of the presiding Judge, if . 
such witness be produced and cxamined, be treated as evidence in the case (sec- 
tion 288, Criminal Precedure Code), there is a manifest distinction between the ad- 
missibility and the credibility of evidence. As the Legislature which has enacted 
what evidence is admissible has never attempted the impossible task of enacting 
what witness should be believed by Courts of justice, all that can be said is that a 
provision which makes the evidence of a witness before a committing Magistrate 
admissible as evidence at trial does not in any way relieve the Court of the duty 
of applying well-ascertained and well-cstablished judicial principles as to sifting, 
scrulinizing, and weighing cvidence before it accepts any particular evidence ot a 
witness as true or most probably truc..2=--- Fes Ce eee ae, 

THE argument of appellant’s counsel at the hearing of this appcal 
turned chicfly upon the weight to be attached to certain portions of 
the. evidence given before the committing Magistrate by two wit- 
nesses, Laung Daik and Ma Gyo Pyu, uncle and cousin respectively 
of the appellant, who resided with them, evidence which agreed with 
what they had said to the police soon after Po Aung was killed, but 
which was contradicted by them at the Sessions trial, 

Various rulings were cited to show that though “evidence of 2 
“witness duly taken in the presence of the accused before the com> 
“mitting Magistrate may, in the discretion of the presiding Judge, if 
“such witness be produced and examined, be treated as evidence in 
“the case (section 288, Criminal Procedure Code),” still this discre- 
tion must not be‘arbitrarily exercised when there is nothing in the 
rest of the evidence to show that the evidence given before the com- 


“mitting Magistrate is more likely to be true than that given in the: 


Sessions Court. 


Now, whilst judicial discretion must never be exercised arbitrarily, 
it may be assumed without further discussion that there is a manifest 
distinction bet-veen the admissibility and the credibility of evidence. 
As the Leyislature, which has enacted what evidence is admissible, 
has never attempted the impossible task of enacting what witnesses 
should be believed by Courts of justice, all that.can be said is that a 
provision which makes the evidence of a witness before a committing 
Magistrate admissible as evidence at trial docs not in any way relieve 
the Court of the duty of applying well-ascertained and well-estab- 
lished judicial principles as to sifting, scrutinizing, and weighing evi- 
dence before it accepts any particular evidence of a witness as true 
or most probably true. This must be taken asa clear duty of the 
Court, even though it be in the highest degree probable that in sec+ 
tion 288 of the Criminal Procedure Code the Legislature has recop- 
nized the very great danger of witnesses being tampered with in this’ — 
country between committal and trial, and has in that section endca- 
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In the present case, however, there are strong indications in other 
evidence in the case that, the earHer statements of the above two 
witnesses, Ma Gyo Pyu and Maung Daik, when examined by the com- 
mitting Magistrate, are much nearer the truth than their statements in 
the Sessions Court, and the evidence which goes much further than 
merely that given by these two relations of the appellant was, I con- 
sider, sufficient to establish his guilt. 

The conviction and’sentence are confirmed and this appeal is dis- 
missed. 





Before HI’. Aston, Esq. 
NGA PAW v7. QUEEN-EMPRESS. 
District Magistrate with higher powers 3 Maximum term of imprisonment which 
he may inflict—Criminal Procedure Code,:s. 33—Indian Penal Code, s. 65. 
The effect of section 33, Criminal Procedure Code, read with section 65, Indian 


Penal Code, is to limit the maximum imprisonment which a District Magistrate 
with higher powers may inflict to one-fourth of seven years. 


THERE is:no ground for interfering with the conviction of attempt 
to murder, section 307, Indian Penal Code, or with the sentence of 
seven years rigorous imprisonment and fine, But the sentence of 
two-and-a-half years’ further rigorous imprisonment in default of 
payment of fine is illegal so far as this period exceeds ‘one-fourth of 
seven years. In section 33, paragraph 2, of the Criminal Procedure 
Code, the word “ Magistrate” is not qualified as it is in section 35, 
clause (4), by the addition of the words “ offer than a Magistrate 
acting under section 34.” The effect of section 33, Criminal Proce- 
dure Code, réad with section 65, Indian Penal Code, is to limit the 
maximum imprisonment which a District Magistrate with higher 
powers may inflict to one-fourth of seven years. The sentence of 
two-and-a-half years’ rigorous imprisonment in default is altered to 
18 months’ rigorous imprisonment, the conviction and sentence being 
otherwise confirmed. 

Before H. I’, Aston, Esq. 
U TU wv MAUNG PO THA ann oriers. 
Mr. Lentaigne—for applicant. | = Mr, Set—for respondents. 


Use of evidence of title or previous enjoyment and possession in proceedings unc 


der s, 145, Criminal Procedure Code—Dispute us to immoveable property likely. 


to castse breach of peace. . 

The only levitimate vse to which a Criminal Court in a proceeding under sec 
tion 1.45 of the Criminal Procedure. Code cat put evidence as to utie or evidence 
as to previous enjoyment and possession is its a: to test the credibility of evidence 
as to nctual poss: ssion at the time the Magistrate is called upon to interfere, 

THIS is another of several recent instances in which a Crimina 
Court has usurped the jurisdiction, of a Civil Court to adjwlicate .as 
to disputed civil rights. The only legitimate use to which a Criminal 
Court, tv a proceeding under section 145 of the Criminal Procedure 
Code, can put evidence as to title or evidence as to previous eniav 


Crim'nal Appeal 
No 366-0f '~ 
1896, ' 
Octiber 
16th, 
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Criminal Appeal 
No. 409 of 
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ninal Revision ment and possession is its use to test the credibility of evidence as to 


No.-847 of 


inal Revisions 
812. and 899 of 


1896. 
Yovember 


and, 


~ actual possession at the time the Magistrate is called upon to inter-- 


fere... 


“To put such evidence as to title or previous possession to any. other 


use would be to disobey the express direction of law that the magis-'” 
‘terial ‘inquiry tnder'séction 145 as to possession is to be made without 
reference to the merits of the claims on either side to a right to'pessess — 
the subject of dispute, rc ie oe 
‘The object of this direction of law is easily understood, for a Cri- 


“minal Court is not a tribunal for adjudicating claims of a civil nature, 
and persons who resort to a Criminal Court in order: to get sucha 


claim adjudicated, or to gain some temporary advantage. in order to — 
drive another claimant into a Civil Court, ate merely seeking to abuse 
the jurisdiction of a Criminal Court. 

In this case the only real evidence of actual possession of Hla Baw 
is an attempt to cultivate, which was resisted by force, and followed 
by cultivation by U Tu’s men, so that at the time the Magistrate was 
asked ‘to interfere, the more recent actual possession was with U Tu. . - 
_ The order of the Magistrate, dated oth July 1896, declaring Hla 


- Baw to be’ in actual possession and maintaining his..possession is ‘set. 


aside, and Maung Po Tha and Maung Aung Gyi are referred to the. 
Civil Court if U Tuhas wrongfully dispossessed them of. the land-in. 


dispute or any part thereof.” 
Before A. F. Aston, Esq. 
SIT NYUN v, QUEEN-EMPRESS anp SULEMAN ABOO 
4 : AND c 


SULEMAN ABOO (on behalf of the Pearl Company, Bassein) anD QUEEN” 
EMPRESS ». SIT NYUN: 


Messrs. Avabeg, Fordan, VanSomeren, | Mr. Manook and Assistant Government 

and Bagley~for Sit,Nyun. . Advocate— for. Suleman: Aboo (:.n be- 

i ; ae half of the Pearl Company, Bassein) 

; pa and Queen-Empress. ee : 

Powers of Sessions Court to re-open and cancel an order passed by tt—Criminal 
Procedure Code, s. 520. ; 

The Criminal Procedure Code does not confer any power on a Sessions Court 
to re-open and cancel .an order passed by it under section 520 of the Code after tle 
Sessions Court has proncunced. and delivered a judgment refusing to interfeie - 
‘with the order passed under section 517 by a Court subordinate to it. 


_ ALTHOUGH the District Magistrate acquitted the accused Sit Nyun 
of the offence charged against him under the Fisheries Act (Vil of 
1875), it is quite clear that he held, upon the e idence. adduced before | 
him in the case, that. an offence, had be n commited regareing the _ 
pearls produced as-an exbibit in Criminal Baslable Case 17 of, 1896, of 
his file. es ah 

The movements and conduct of Sit Nyun, as proved in the case, 
afford strong ground for the presumption that’ these pearls were mis- 
appropriated or stolen by divers in the employ of the complainants, . 
the sub-lessees of the pearl fishery at the mouth of the Bassein Tver, 
and that Sit Nyun dishonestly received possession of them, knowing 
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them to be stolen property (sce section I14, Indian Fvidence Act). Criminal Revistons 
This presumption is not mburted by any credible explanation or Nos. 812 and 899 
ev.deme as to how the possession was otherwise acquired by Sit of 1896, 


Nvun. ; pales 
bas . . . rl . 2n f 
Che District Magistrate, after first recording a somewhat vague — 


order on gth April 1896 regarding the disposal of the pearls, recorded 
a second order by direction of the Additional Sessions Judge on 2oth 
June 1896. In this second order the District Magistrate said “I 
“direct that the pearls produced as an exhibit in,Criminal Bailable 17 
“of 1896 be returned to the complainant com pany, but direct that this 
“order remain in abeyance for thirty days to enable Sit Nyun to apply 
“to the Sessions Judge.” . 

The Additional Scssions Judge, in an appeal made from the latler 
order, first dismissed the appcalon 21st July 1896 and then irregularly - 
re-opened the appeal and substituted, on 22nd July 1896, a different ° 
order as follows :— 

“T hereby cancel my order of yesterday, in which I dismissed the 
appeal, and I hereby order that the pearls in dispute be kept in safe 
custody until the right to them has been established in a competent civil 
Court, and that, if no one establish their right to the pearls in a civil 
Court within:the period allowed by the Law of Limitation, they shall 
be at the disposal of Government.” i 
_ Both parties now apply for a revision of the orders passed by the 
Additional Sessions Judge, and each side asks for an order that the 
pearls.be made over unconditionally to the applicant for revision in 
Cases 812 and 899 respectively of this.Court’s file. ~~ 3 

- Upon consideration of the record, and having heard counsel for each 
applicant, and also the Assistant Government Advocate, who appeared 
for the Crown, [ am of opinion that there was no sufficient reason for 
setting aside the District Magistrate's order of zoth June 1896 direct- 

‘ing the pearls to be made over to the complainant company. 

[ now set aside the Additional Sessions Judge’s order, dated 22nd 
July 1896, and restore the District Magistrate's order, dated 2oth 
June 1896, directing that the pearls be made over as aforesaid. 

. The pearls in question are ordered to be made over to complainant, - 
guleman Aboo, without further delay. 

It is pecessary to remark here that the Criminal Procedure Code 
does not confer any power on a Sessions Court to reopen and cancel 
an order passed by it under section 520 of the Code after the Sessions 
Court has pronounced and delivered a judgment refusing to interfere 
with the order passed under section 517 by a Court subordinate to 
it. ; 

When the Additional Sessions Judge changed his mind after re-,- 
cording and pronouncing his order of 21st July 1896, he should either 
have reported the case: to the High Court, with such recommendation 
as might appear to him proper, or should have referred the parties to 


the High Court. » j 


Criminal Rivisions 


“Nos. 812 and 899 
Of 1896. 
November 
_ 2nd. 


Criminal Appeal 
No. 435 of 
- £896. 
November 
6th. 
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t-is further to be observed that whilst section 524 provides a right 
of.appeal against an order made under section 524, section 520 does 


‘not provide aright of appeal against an order under Section 517, but 
‘confers :on a Sessions Court power to modify, alter, or annul any order 
“made by a Court of a District Magistrate under section 5:7. The 


power conferred under section 520 thus is more of the nature of revi- — 
sional jurisdiction than appellate jurisdiction, ; 





’ Before H. F. Aston, Esq. 
QUEEN-EMPRESS v. NGA SHWE TON. 


The Government Advocate—for the Mr. Agabeg—for respondent. © 
Crown. 
“ Going armed,” Meaning of Arms Act, s. 13. 

The phrase “going armed” is not to be restricted to the meaning carrying or 
bearing arms in the manner usual for the particular weapon in view.. 

A penal enactment must be ccnstrued strictly according to its terms, but its 
terms cannot.be arbitrarily restricted before they are interpreted. é : 

THE ‘accused; Nga Shwe Ton, a stranger, went into the:streets of- 
Thatén with a.dagger, for which he had no license, concealed in:a - 
satchel carried by him. He was convicted of the offence of going 
armed in contravention of the provisions of section 13 of the Arms: - 
Act, XI of 1878, and sentenced to six months’ rigorous imprisonment. :» 
In appeal he was acquitted by the Sessions Judge of Moulmein be- 
cause he was not bearing arms in the manner usual for this particular 
Weapon, a dagger, and was merely in possession of a dagger carried 
ina satchel. Counsel for the accused has not supported the acquit- 
tal upon this ground, but has addressed arguments in mitigation of 
punishment, as the evidence does not make it clear that the accused . 
had any unlawful purpose in mind. ; ee tek 


Section 13 of the Arms Act is as follows :— 
. “No person shall go armed with any arms, except under a license 
and to the extent and in the manner permitted thereby. Any person 
so going armed without a license, or in contravention of its provisions, 
may be disarmed by any Magistrate, police officer, or other person. 


- ‘empowered by the Local Government in this behalf: by name or by: 


yirtue of his office.” Mee 


I can find no authority in any provision of the Arms Act and-I know - 
of no sound reason to show that the phrase “ going armed” is to be 


‘ restricted to the meaning carrying or bearing arms in the manner 


usual for the particular weapon in view. Wen Rae. Mie athe ak 
A penal enactment must be construed strictly according to its — 

terms, but its terms cannot be arbitrarily restricted before they are in- 

terpreted. 


I am of opinion that a person who appears ina public place, or issues | 
from his own property or abode, having about his person a weapon’ 
of the sort described in section. 4 of the Arms-Act, and not ‘covered * 
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by a license, “ goes armed” within the meaning of section 13 of the 
said Act. 


_ The manifest object of ite Legislature in enacting this provision is 
‘to lessen the means and also the opportunities for the unlawful use of 
‘such weapons, however innocent the mind or intention of the person 
may be at the beginning when he “goes armed.” it seems to me that 
in many imstances the concealment of the weapon about the person of 
the offender, instead of cane it openly, would facilitate resort to 
the sudden use of it for an unlawful purpose, and that this would 
aggravate the offence instead of taking the offender out of the provi- 
sions of section 13. To hold otherwise would, I think, be merely to 
whittle down the clear provisions of this section for no useful purpose 
and to frustrate the manifest object of this section. 


- This, however, is quite a different matter from the question of punish- 
ment, where the intention of the person who contravenes the provisions 
of this section may well receive full consideration. 

In the present case, the sentence of six months’ rigorous imprison- 
ment passed by the Magistrate might be appropriate if the accused 
“was lurking in-Thatén for some unlawful purj-ose with a dagger con- 
cealéd in ‘his satchel, but as this is not at all clear, I will not remand 


the accused to jail to undergo any further imprisonment, but merely» 


‘reverse the “acquittal, and restore the conviction and so much of the 
sentence as has already been undergone by the accused. 


pars 


: Sok, _- mee. it4 Before H. F. Aston, Esq. 


“S. SULTAN: g."(1) THz BURMA OIL COMPANY sy tHe Acenr A. 
PENNYQUICK awp (2) MAUNG PO SAW. = 3819 94 


Assistant Commisstoner or Extra Assistant Commissioner posted to the headquar- 
ters of a district and invested with enhanced pecuniary jurisdiction, or with 
civil appellate powers, not a i lad Court distinct Srom the Court of the 
Deputy Commissioner. 


An Assistant Commissioner or Extra Assistant Commissioner does not under the 
‘> provisions of the Lower Burma Courts Act and the notifications such as those given 
- below* become a separate Court distinct from the Court of the lteputy Com- 
missioner of the district to which he is posted as an Assistant o. Extra Assistant 
Commissioner. But he becomes empowered to dispose of such civil appeals pend- 
ing in the Court of the Deputy Commissioner, and of such civil suits pending in the 
said Court and within the pecuniary limit of the Assistant’s jutisdiction (Rs. 5,000) 
as may be made over to him by the Deputy Commissioner for disposal. Original 
suits and appea!s so disposed of are tried in the Court of the Deputy Commissioner. 
The appeal from cases so decided lies to the Court of the Judicial Commissioner 





* Under the provisions of section 20, sub-section (1), of the Lower Burma Courts 


“ Act, XI of 1889, Mr. W. .......8. , Extra Assistant Commissioner, is empowered to. 


hear appeals from original decrees and orders of Extra Assistant Commissioners 
and Myodks within the... ... district. 


‘In exercise of the pees capi sae by section 11, sub-section (7), of the Lower 
“Burma Courts Act, 1889, the Chief Commissioner invests Mr. W. ... > Extra 
Assistant Commissioner, with powers of a civil Court for the adjudication ‘of suits of 
Netny not exceeding Rs. 5,000. 
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Nowember 
6th. 
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or to the Court of the Commissioner of the division, according as the deerce, passed 
by.-an.<flicer.so.¢mpowered and so.empl_ yeu, isan app: liste or an original decree, 
THE reference was made by the Commissioner of Pegu in the terms 
Respondent says that an appeal from a decree of Mr. W....... — 
Extra.Assistant Commissioner, lies to the Court of the Deputy Com- 
missioner and not to this Court. ae 
The original record islabelled “Inthe Court of the District Judge,’ 
but the decree is hcaded “In the Court of the Headquarters Judge,” 
and both judgment and decree are signed by Mr. W. .....: as “ Head- 
quarters Judge’. 
With reference to section 66 of the Lower Burma Courts Act, it is 


-not alleged that any Court of the Headquarters Judge or-Headquar- 
ters Extra Assistant Commissioner was in existence when the Act came 


into force. Respondent argues that Notification No. 121, dated ‘the 
16th April 1896, investing Mr. W. ......with the powers of a civil court 
for the adjudication of suits up-to Rs. 5,000 in value is’ equivalent to 
the creation of a Court of the Extra Assistant Commissioner. - This: 
notification was issued under section 11, and the only force it can. have’: 
is to increase the powers of Mr. W. ...... from Rs. 3,000 to Rs. 5,000. 
It mentions no local jurisdiction, and it might just as well be taken to 
have the effect of establishing a new Court in Mergui or Thayetmyo as 
in Hanthawaddy. I cannot find anything in the Act to support the 
idea that an Extra Assistant Commissioner has any power to try civil 
suits by reasons merely of his being an Extra Assistant Commissioner, 
unless and until he is appointed to presiding officer of some Court 
eStablished under section 6 or section 7. 

A Court of the Assistant Commissioner, Hanthawaddy, was estab- 
lished by Notification No. 181, dated the 23rd July 1895, but that 
notification was cancelled by No. 249, dated the 1(th September 1895. . 
When Notification No. 249 was issued, the Judicial Commissioner sent 
the following instructions to the Deputy Commissioner: “ Mr, W....... 
“ will be practically an Assistant in the Deputy Commissioncr’s Court, 
“and will try such cases as the Deputy Commissioncr may assign to 
“him under rection 16 of the Lower Burma Courts Act or otherwise, .- 
“he will keep no separate file, but will send back the records, when 
“decided, to the Deputy Commissioner, in whose Court all further: 
* proccedings will be taken,” &c. Mr. W. ......... is the successor in 
office of Mr. M......-- confess] am unable to reconcile these instruc- ° - 
tions with the Act. I can find nothing in the Act about an Assistant in 
any Court. ‘The Act does not empower the Chief Commissioner to 
appoint a second Judge in a Deputy Commissioner’s Court, and 
Mr. W ......... has not in point of fact been appointed of by and noti-. 
fication. to be a Judge in the Court of the Deputy Commissioner. 
Section 16 empowers the Deputy Commissioner to distribute the 
business, not among Judges. but among Courts, and until Mr. W ... ..... 
is appointed to be Judge of some Court, I do not see how he can law- 
fully try any suit... He has not, as-I have already said, been appointed 
to be'a Judge in'any Court. 
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ler section 21, Lower Burma Courts Act, I refer the following 
on for the decision of the Judicial Commissioner: Does an 
Llie to this Court, or to the Court of the Deputy Commissioner, 
Wr. W. ..:.’s decree in Civil Regular Suit No. 27 of 1896? 


ny opinion, an appeal does not lie to either Court, because the 


Civil Reference 
No. 3 of 
1896, 
November 
ith, 


: is not a decree of the Court of the Deputy Commissioner; _ 


ris it a decree of a Court of an Extra Assistant. Commissioner, 
any other Cowt established under the Lower Burma Courts 
Oa this ground I should have rejected the appeal but for the 
stions of the Judicial Commissioner above mentioned. Those 
stions are not in the nature of a judicial ruling, and I therefore 
t take them as an authority on which to base a decision, but 
re sufficient to prevent me from deciding, in opposition to them, 
there is a legal means of getting the point settled by a higher 


: judgment of this Court was as follows :— 


: nomenclature adopted in the Lower Burma Courts Act, XI of 
being in certain parts insufficiently precise for an Act which 
a Civil“Court as a regularly established institution, instead of 
ormal’ adjunct of administrative office, that Act unfortunately 
room for protracted legal argument as to the application of 
of its’ provisions, but the point reised in this reference by the 
jssioner cf Pegu is not based upon a very close examination of 
ovisions of this Act. 


; true'that the Act appears to contemplate the administration 
| justice by Courts regularly established as institutions, rather 
iy Courts constituted only by the perscnal jurisdiction of per- 
ating administrative officers as a normal adjunct to acminis- 
: office. A Civil Court is viewed in the Act as an institution, 
a person, and although “ institution’ isso vague a term that 
mark is attributed to an eminent statesman that a savage tribe, 
chief dispenses justice under a tree, may Le said to possess an 
tion, still when a Court is intended to be constituted as a re- 
y established institution, it may be safely sad that a great deal 
is meant than mere personal authority to di pense justice. 
eccssity for marking the distinction between peysons and in- 
ons is not so great where the Criminal Courts are concerned, 
ie the latter find in the Police and Jail depariments an execu- 
yency carefully organized and sufficiently localized. — 


uly constituted Civil Court, on the other land must be erdinarily 
ig at a fixed centre and must have its territoria: and pec uniary 
iction settled with some de_ree of permanerce. It mest not, by 
wertainty as to place or ume of its sittings, deprive lit.gants of 
iable facility for engaging professional aid, and divest its pro- 
gs of the publicity which forms one of ihe guarantees of justice. 


just be so equipped with ministerial officers as to enable it to. 


e its Own processes and to execute its own decrces with 
able efficiency and despatch before it can be called a Court 
rly constituted or a regularly established institution. 


Civil Reference 
“Now 3-of 
© 1896. 
' November 
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re 
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Accordingly, when the stage to which judicial administration had 
advanced before-188g-is--remembered,-it-is-but-—natural_that-the-Lower-— 
Burma Courts Act should take for granted that Civil Courts in this prov- 

ince had advanced beyond the embryonic stage or personal juris- 
dictions, and should contemplate that Civil Courts should be regularly 
established, of specified grades, with settled local and pecuniary 
jurisdiction, equipped with ministerial officers, and presided over by . 
officers who are Judges administering justice in such lecal Courts, 
whatever their other duties may be in a dual system of adminis- |. 
tration. Accordingly, we find in the Act express provisions made. for 


- grades, location, and judicial control of Civil Courts and their minis-- 


terial establishment, - It is.these provisions which approximate the - 
Civil Courts in Lower Burma to the position of regularly established 


local institutions rather than-the fact that the Act distinguishes. in 
certain of ‘its provisions between an administrative officer pure and © 


simple and an administrative officer presiding over a Court. 


~~. But the: Act: nowhere: provides and nowhere ‘seems -to—contem- - 


plate that there shall, under: no. circumstance, be more than one 
Judge to do the work of a single.Court. If its: provisions. permit.’ 


“of an arrangement in the Court of the Deputy Commissioner, which . 


may be seen in working operation by glancing at the Courts estab-. 


ished in: older portions of. British India, and which is expressly 


provided. for as.to certain Courts in Lower Burma by ‘the Lower . 


Bur-ma Courts Act itself, there is no reason why such an arrangement 


should not be resorted to in the Court of the Deputy Commissioner. ~ 
: when his Civil Court is one of. the Courts established under the Act. . ° 


The notifications of the Judicial Department regarding Mr. W.... 


- are Nos. 120 and. 121, dated each the 16th April 1896, and are as 


followsi— . 

"No. 120,—-Under the provisions of section. 20, subsection (7), of the Lower 
Burma Courts Act, X1 of 1889, Mr. W...., Extra Assistant Commissioner, is: 
empowcred to hear appeals from original deerces and orders of Extra Assistant 


_ Commissioners and Myobks within the .... district. 


“No, 121.—In exercise of the powers conferred by section 11, subsection (7), of 
the Lower Burma Courts Act, 1880, the Chicf Commissioner invests Mr. W.... 5 
Extra Assistant Commissioner, with the powers of a Civil Court for the adjudica-- 
tion of suits of value not exceeding. Rs, 5,000, : 


Under section go of the Lower Burma Courts Act, 1889, “ the Local 


“Government may, when it is empowered by this Act to make any 


“appointment or confer any powers, appoint, or confer the powers 


'“on any person, cither specially by name or generally by virtue of 


“his office.” 

Under. sation 11 (7) of the Lower Burma Courts Act the Local 
Government may, by notification in the Burma Gazette, invest any 
Extra Assistant Commissioner or Assistant Commissioner with the 
powers of a Civil Court, for the adjudication of suits of value not’ 
exceeding five thousand rupees.’ a 

Under section. 20 the Local Government may, by similar notification, 
confer upon any Assistant Commissioner power to hear appeals from: 
original decrees and orders of any.. Myodk, Extra Assistant Commis- 


*1896.] ‘COMMISSIONER, LOWER BURMA, AND SPEC!AL COURT, 289 


sioner, or Assistant Commissioner, . . . . and under the same section Cyyj1 Reference 
-un Assistant Commissioner upon whom power to hear appeals has No.3 of 
been conferred shall, for purposes connected with the exercise thereof, 1896. . 
H b [ ; oe . November 
be dcemed to be a Deputy Commissioner. . Tithe 
Thus as to Mr. W. . .. .’s appellate jurisdiction, Mr. W. .. . , for renee 


“the purpeses connected with the exercise thereof must be deemed to 
“be'a Deputy Commissioner, whilst neither as to the exercise of 
appellate powers conferred under section 20, nor as to original juris- 
~dictiou. conferred under section 11, is there anything. in these sections 
-or clsewhere in the Act which can be interpreted to show that these 
powers conferred upon Mr. W . . . . by the notifications quoted can be 
exercised by Mr. W. .. . only asa court separate and independent 
‘from the already established court of the Deputy Commissioner. 

Nor does the Act anywhere provide or indicate. that these powers 
can be conferred only upon an officer who is already presiding over 
-a Court established under the Act. Neither the Commissioner of - 
Pegu, who made this reference, nor counscl who have argued the 
matter before me, has cited any section of the Act which can be 
interpreted to show that an Assistant Commissioner, with the powers 
~conferred in the notification quoted, cannot be entrusted, by the 
Deputy Commissioner to whose office he is attached as assistant, with” 
the disposal of such suits and appeals (within his powers) as the 
-Deputy Commissioner may make over to him from the suits and 
- appeals pending in the Court of the Deputy Commissioner. 

Mr. W..*. . . may thus be treated as an assistant in the Court of 
“the Deputy Commissioner, aiding in disposing of the’suits and appeals 
~pending in the Court of the Deputy Commissioner. 

There is an obvious advantage to be gained by not multiplying 
‘distinct. Courts exercising the same jurisdiction in the same area. 

Litigants are saved from perplexity and confusion as to where they 
‘should institute their procecdirgs, and the interminable disputes 
‘which arise when the same property is proceeded against in execution 
~ of decrees of separate Courts with concurrent jurisdiction in the same 
area are avoided. Morcover, an officer situated as Mr, W.. . « - i8 
“under the notification quoted does not necd a separately equipped 
Court, as he can dispose of the cases transferred to him for disposal — 
by the Deputy Commissioner and return the records to the Deputy 
“Commissioner when decided. 

Seeing, then, that the Lower Burma Court Act, 1889, very clearly 
~cnables the Chief Commissioner to confer upon any -Assistant. Com- 
missioncr or Extra Assistant Commissioner such jurisdiction as is 
necessary to enable such assistant to aid a Deputy Commissioner in 
dcciding appeals and suits pending in the Deputy Commissioner's 
Court, and secing further that such powers have been conferred upon 
Mr. W.... in the very words used in the Act itself, and that Mr. 
W.... 78 serv'ces can therefore be legally used by the Deputy 
‘Commissioner, to whose district he bas been appointed, as an assist- 
ant in the Court of the Deputy Commissioner, there is nothing 
“tangible or material in the argument that Mr, W ., . ..’s services 
‘cannot be so utilized because the Lower Burma Courts Act does not 


37 
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duyiwlieve mention “ Assistant Tadpes ” by that designation. The Act, 


_for:that matter, nowhere mentions. District. Judges.by.that designation . 


but.the Deputy. Commissioner of each district is none the less the 

District Judge of his district. _ 
» Mr. Irwin's remark that he “can find nothing in. the Act aout an « 
assistant in any Court” being disposed of by the provisions of the 
‘Act. already quoted, it is not necessary to examine, with reference to 


‘the provisions:of section 13.0f the Act, Mr. Irwin’s further: proposition 


that “the Act does not empower the Chief Commissioner to appoint, © 


-asecond Judge in a Deputy Commissioner’s Court,” the Court of a 


Deputy. Commissioner being a Court of grade (c) and .the express 


“words:of section ‘13: being “the Local Government may, by a: like: 


“ notification, empower the presiding officer of any Court of a grade 
“ specified in clause (a), (4), (c) or (e) of section § to exercise, within 


the local limits of the jurisdiction of any other Court of the same 


« grade, all or any of the powers which might be exercised’ by the 
“ presiding officer of the other Court.” 

~The answer ‘therefore to this reference must be that Civil Regular 
Suit No. 27 0f 1896 of the file of the Court of the Deputy Commis" 


- sioner of: Hanthawaddy, being a suit tried in the Court of a ‘Deputy’ 
- Commissioner, and decided by that Court (by Mr.W... - . ) under 


peaniaree conferred: under section 11, subsection (Z), ‘constituting Mr. ~ 
W:. ..4.. practically an Assistant Judge or an Additional Judge in 
that: ree of. grade {c), and not constituting him a distinct Court of °, 


F gtade (4), the appeal from the decree in that suit lies — section 10 


to the Court of the Commissioner. 
Mr. Irwin. will now proceed to dispose of the sone in a er 


with this Court’s ruling and costs consequent on this reference ' =e 
. be.costs in the appeal out of which the reference arose: 


‘There isa curious feature in the case which has been allowed to j 
Baer, without notice or explanation in this reference. 


‘The suit filed in-the Court of the Deputy Commissioner of f'Hanthae” 
waddy as Suit No. 27 of 1896 of that Court's file, is a suit within the 


. local and pecuniary jurisdiction of the Kyauktan Subdivisional Civil. 


Court of the. Assistant Commissioner of Kyauktan. It does not’ 


' appear to-have been first instituted in the latter Court, as it should: ~ 


have been, and then withdrawn to its own: file by. the Court of the 

Deputy Commissioner, as it might have been for due ‘course, but it was 
stated at the hearing of this reference that the plaint was filed'in the ~ 
Court of -the Deputy Commissioner, under some idea that a Deputy ~ 
Commissioner may, under section 16 of the Lower Burma Courts Act, 


-allow any. suit..to be instituted in his Court in the first: -instance and: 


then send the suit for trial to any Civil Court subordinate to him within” i 


. whose pecuniary limit of Jurisdiction the suit might lie. 


‘Such a practice, if it exists, would frustrate the whole object of. 


establishing local -civil Courts for: defined local areas. But as no’ 


objection. appears to have been raised as to this, procedure at the 
hearing of the suit,:and the point is not before me in this reference. a 
aay. nothing more regarding this fobinks of the rgmacdaigen pea 
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Before H. F. Aston, Esq. 


MAUNG THA ZAN ». MAUNG PU. 


Maung Kyaw—for appellant. | Messrs. Eddis and Connell for res 
pondent. 


Cd 
Contemporaneous oral and written contracts—Collateral oral agreement— . 
; Evidence. : 


When the terms of a contract have beén reduced to writing, but that contract is 
entered into by both parties on the distinct understanding that it is only to be en« 
forced as a coilateral‘contract if the principal contract, an oral one, between the 
same paities is not carried out-—the principal contract being one to supply paddy 
against advances received—or is only to be enforced on a specified contingency 
occurring, the principal cortract being a loan of money with promise to repay it, 
oral evidence as te the contemporaneous oral agreement is admissible. 

THE evidence in this case is of the usual description in such cases 
of dealings between brokers and traders in paddy on the one side and 
small unure holders on the other. 


The first defendant is a paddy broker in the employ’ of a firm of 
merchants in Ranvoon, He alleges, as is customary in such cases, that 
transactions described as on-demand loans, on on-demand promissory 


notes, executed on.forms stamped with one-anna were not in fact’. on-”: 
demand loans, but a series .cf mortgages of immoveable property to - 


secure collaterally advances made for paddy to be supplied by the 
borrowers at the first defendant's shed. 5 

‘Ihe evidence as to the extent of the money dealings between the 
partics and as to the terms on which money was lerit-or advanced is 
as usual loose, vague, and contradictory, There is the usual suppres- 
sion of evidence as to subsequent deliveries of paddy or other evidence 
to show what the balance due to one side or the other may he after 
taking into account both cash advances and subsequent deliveries of 
paddy, and there is, lastly, the feature common to all these cases when 
there has been clrarly ascheme to evade the stamp law, namely, a pro- 
duction of witnessrs to the transactions sct up as witnesses formally 
kept present, though the transaction was reduced to the shape of an 
on-demand promissory note without mention of any witnesses. 

The first defendant has chosen to explain his own method of deal- 
ing by the evidence of witnesses called by himself, ‘Ihe evidence he 
adduces shows that as broker to a firm of foreign merchants in Rane 
goon his connection puts him in a position to lend moncy at interest or 
to advance money against promised delivery, But he especially wants 
paddy for his firm, and he wants local aid so as to get paddy supplied. 
The actual producer owning a small holding sees visions of wealth to 
be got by trading in paddy instead of only producing it. - He can: be« 
come a petty trader or broker under the Rangoon broker, but the latter 
will only make advances if the local tenure holder first makes over his 
holding outright to the Rangoon: broker. He is told by the Rangoon 
broker that this is a mere formality to create collateral security. ‘The 
holding must be transferred in the Government revenue register to the 
head broker as owner, but will be retransferred (so the promise goes). 
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to the local tenure holder when the advances made are repaid by deli~ - 


“very at the head broker’s shed of sufficient paddy. This ostensibility:: 
~- absolute transfer-and-mutation-of names. in-the-thugyi’s-land--registec...... 


is a nécessary preliminary. «It is, according to the defeadant’s evidence,.. 
‘not éven-a transfer to secure repayment of consideration actually re- 


~ ‘ceived. ‘It is, according to the deferdant’s own evidence, made, at:. 


times in-blind trust in anticipation. of such advances. The defence 
evidence further shows that the holdings, after this mutation of names. 


ard transfer to the Rangoon broker, become in turn transferred on by-. 


him to the name of the Ra angoon firm for which he acts, and the infer-- 


“ence {from the ‘evidence in this case is, that even wien the original; 
* tenuré holdérs have repaid the broker everything they owe, they: till: 
would have difficulty i in getting the holdings transferred. back to ‘their- 


own names until the Rangoon broker has squared his ‘own accounts. ; 
with the Rangoon firm which employes him. 

It may, I suppose, be taken for certain that, so long as petty tenure- 
holders are encouraged to deal thus with their holdings under a law 


-which. facilitates such dealings, t there. will be such dealings. _ The 


stamp: law will te evaded in the wholesale manner in ‘which: the- 
evidence in this case shows it is evaded, and the Courts must remain. 
under the difficulty of ascertaining. the true facts when business.. 
dealings are conducted in the loosest possible fashion and contradic- 


‘tory evidence is adduced as to the oral agreements. between the... 


parties. . 
“When the terms of a contract have been reducedt to: an a 


‘but that contract is entered into by both parties on the distinct under-- 
» $tanding that it is only to be enforced asa collateral contrac: t if the: 
“principal contract, an oral one, between the same parties is not carried - 
-out—the principal contract being one to supply paddy against. ad- 


vances received—or is only to be enforced on a specified contingency: 
occurring, the principai contract being a loan of money with. promise- 
to repay it, oral evidence as to the contemporaneous oral agreement. 
is admissible, This evidence is not excluded by section 92 of the 
Evidence a as has already been pointed out in Ma Zainadi vo 
Cassim Ali, P.J., p. 154. ‘ 

But the danger of opening a w ide door to fraud by admitting such 
evidence is so great, that it is clear, as is already insisted upon in. the~ 
case cited, that any such contemperaneous oral agreement should. be 
established by cogent and convincing evidence before it would be safe- . 
for a Court to act: upon such evidence. ; 

In the present case the dispute between the parties. evita, itself 
into two. 

‘As to holding No. 361, tle plaintiff admitted that he pent pee 
deed of sale to first defendant, selling this holding for Rs. 100; but ad= 
duces oral eviderce to show that the transaction was in truth a trans- 
fer to secure'a debt and not a sale. It is clear that the holding ‘» 
is worth much more than Rs..100, and the evidence which the first _ 
defendant-has ‘himself brought. forward.to prove his plan of dealing~ . 
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“with tenure holders goes very far to confirm the truth of the plaintiff's 
- version of the real nature of this transaction. Ican find no satisfac- 
tory reason for holding that the Court of First In-tance was wrong in 
- holding upon the evidence that the transaction was in fact a mortgage 
and that the mortgage debt due is Rs. 190. 


c+ As to holdings Nos. g4 and 95, these were transferred in the revenue 
 tegister to the first defendant and plaintiff admits that he received 
Rs; 100. . The first defendant sets up various on demand notes of 

:dater date, and his case was that the plaintiff had borrowed further 
sums upon an oral mortgage of the said holdings. 


- The Court of First Instance held that the plaintiff had not borrowed 
“these further sums. The Lower Appellate Court has accepted the 
story of the first defendant as to these further loans or advances on 

-fcur on demand promissary notes produced, because the holdings 
: Nos. 94 and 95.are worth Rs. Goo, and it appeared to the Lower 

Appellate Court ridiculous to believe that the plaintiff would transfer 
.such valuable land merely to negotiate the loan of Rs. 1c0. But this, 
looking to the evidence which the deferdant has himself adduced, is 
a very unconvincing reasor. 

.. it appears to me that the Court of First Instance was right in treat- 
.- Ing with graye distrust oral evidence of witnesses alleged to have sven 
. the-execution of“op demand promissory notes which bear only a mark 
and not any signature of the plaintiff, and which do not purport to 
have been witnessed by any attesting witnesses. 


Having considered all the evidence in the case, I can find no proper 
reason for holding that the decision of the Ccurt of First Instance 
‘upen the facts was against the weight of the evidence and surround- 
‘ing probabilities. 1 therefore reverse the decree of the Lower Ap- 
_, pellate Court and restore that of the Court of First Instance, with costs 


in this Court and in the Lower Appellate Court on the first defendant - 


(present respondent). 


Before H. F. Astun, Esq. 


-MAUNG SAN DUN anp rwo)- PICHAI.anp two oTHERS (REs- 
-  oruers (APPELLANTS). =S ™ PONDENTS). 
Messrs. Chan Toon, Darwood and Palit—for | Messrs. Burjorjee andj] Ala Baw 
appellants. : —fcr respondents, ‘ 


Surisdiction— Execution proceedings—Attachment of property—Civil Procedure 
a : Code, s. 283 ; Burma Land and Revenue Act, s, 56. 


No argument.can be based upen section 56 of.the-Land and Revenue Act, II of 
:1876, to show that a Civil Court has no jurisdiction to try the regular suit contem- 
plated and provided for in section 283, Civil Procedure Code, to establish title to 

attach property, which could not equally be used to show that a Civil Court had 
“no jurisdicticn to attach the property in dispute, and to show that the order of 
' -attachmert should therefore be set aside in-revision if the regular suit under sec- 
“+ tion 283, Civil Procedure Code, is barred by section 56 of the Land and Revenue 
Act II of 1876). ; 
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THE plaintiff’s suit was ‘dismissed by the Court of’ First Instance 


“upon the sole ground ‘of alleged want of jurisdiction in a Civil’ Court” 


to entertain the suit, and without taking evidence of the witnésses of 
the parties under the issues recorded. “There was, in fact, no adjudi- 
cation in the original Court of the claim, the decision being a refusal 
taadjudicate.. The Deputy Commissioner; without going into’ tle 
qui stion of jurisdiction, has ‘gone into-matters which were not adjudi- 
cated in the Court of First Instance, and which could not be properly 
adjudicated in appeal (as \there are no materials.on the record for 
such adjudication), and has confirmed the decree dismissing the ° 
suit. : . ‘ 

- The suit brought by the plaintiffs was one expressly authorized by 
section 283 of the Civil Procedure Code. It was instituted in a. 
Civil.Court after and because a Civil Court had already exercised 


jurisdiction over the plaint property both when it dismissed the 


application for summary removal of the attachment and when it at-. 


_ tached: the plaint property. -If section 56 of the Land and Reventie ~ 


Act (II of 1876) deprives a Civil. Court of jurisdiction to try ‘the pre- 
sent suit, then a Civil Court and no jurisdiction to attach the plaint 


. property at all... For section 56 of that Act. enacts that “except. as. 
‘ 


hereinbefore “expressly: provided, “no Civil:’ Court~ shall «exercise 


“jurisdiction as to any of the following matters, namely, (¢) matters, 


“claims, and questions. mentioned in the first proviso: to ‘section, 
. ”. : : . 


S500 2 8 ws 
The. attachment by a Civil Court of the plaint property in certain 


. execution proceedings was ‘just as much an exercise of: jurisdiction. 
as to.one of the matters aforesaid as any adjudication of the pla‘ntiff’s 


'.€laims thereto in the present suit would be. - 
en 


No argument can be -baced upon section 56 of the Land and Reve- 


nue Act (II of 1876) to show. that a Civil Court has no jurisdiction to 
’ try the present suit which-could not be equally used to show that a. 


Civil Court. had no jurisdiction to attach the property in dispute, and. 
that the order of attachment should therefore be set aside in revision. . 


if this regular suit does not lie. : 
It is therefore not suprising that the contention that the original: 
Court had no jurisdiction as a Civil Court to try the present suit has. 


‘been entirely abandoned for the respondents, 
_. Seeing, then, that the Lower Appellate Court has adjudicated the 
‘claim upon grounds which were not gore into by the Court of First 


Instance, and that the plaintiff had-no proper opportunity of meeting: 


‘these grounds, the decrees of both the Lower Courts are now reversed 


and the suit is remanded for a fresh decision and adjudication of the: . 


‘claim by the Court of First Instance, which has jurisdiction to-try the 
‘guit and will take the evidence of the’ parties before passing its fresh 
+ decision and-decree. « rh 


Costs in the: Lower Appellate Court and in this: Court on the re=. 


‘ spondents, and costs in the Court of First Instance to be costs in the. 


suit and abide the fresh decision. ‘4 
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. Before H. F. Aston, Esq. Civil Second 
; Appeal No. 170 of 
MA NGWE BWIN vw. MAUNG LUN MAUNG. * 1896. 
Mr. Sutherland—for appellant. {| Mr. Palit—for resoordent, se a 





- Buddhist law—Husband and wife—Partition on divorce—Property inherited by 
oe wife—Payin and Letthetpwa property, 

As between husband and wife, property inherited by the wife during coverture 

is viewed as letthetpwa and not payin when a partition of property is made be- 

“tween husb.nd and wife ox divorce. It does not by any means follow that such 


property is to be viewed as joint property of the husband and wife if, on the wife 
or the-kusband dying during coverture, the estate of the deceased becomes dis- 


tributed amongst the heirs. 3 p : ; : 
Property inherited by a wife is acquired during coverture if the income of the 


ynhecited share is enjoyed during coverture, whether a distribution of inheritance 
ynto separate aliguot shares be made between the heirs before she is divorced from 
ner husband or after such divorce, 
THE plaintiff brought this suit to recover a piece of land described 
in the plaint, measuring 2°99 acres, alleging that the said land was 
- part of 7°02 acres of land which she had inherited from her deceased 
parents and had acquired as h«r separate share on a partition effect- 
ed with her brother after the plaintiff had become divorced by decree 
of Court from the defendant. It was.averred in the plaint that the 
‘defendant had forcibly obtained possession of the plaint land, which 
-is'a three-sevenths share of 7'02 acres, after the divorce between the 
parties had taken place. 
The allegation in the plaint that the plaint land had been acquired 
by a partition between the plaintiff and her brother after the divorce 
of the parties seems to have been made so as to avoid the terms of 
. the decree passed in another suit between the same parties, which 
. ordered that each party should take half the property that was acquired 
. during covertuce. It 1s agreed between the parties that the divorce 
-was decreed on mutal consent, and the only real question material 
in the case is whether the land of which the property in dispute forms 
. athree-seventh’s share was acquired by the plaintiff during coverture 
‘or afier the divorce had taken piace. The distinction between a 
division of property between husband and wife upon divorce and a 
Succession to property by inheritance being sufficiently obvious, it is . 
- hardly necessary to repeat what is already pointed out in the case of 
Maung Shwe Ngén v. Ma Min Dwe, B. S.Jj., p. 110, (that this dis- 
tinction must be kept well in mind in interpreting the texts and rul- 
ings as.to the various descriptions of property and the division or in- 
cheritance of the same under Buddhist Law. 


The general. rule as to division between husband and wife fon their 
separation by mutal consent) of property acquired during coverture 
Gs.stated as follows at page 344 of the Manukyé Dhammathat 


Richardson’s Laws of Minu, second edition :— 


If both have before been married and they can show no fault in each others . 
- but mutually wish to separate, let each take the property brought at the time of 
marriage and divide the debts between them (upto this time). Let them divide 
equally whatever property they may have mutually acquired, animate or inanimate, 
and. let them pay the debts contracted after marriage in the Same proportion. 
-.There.are two kinds of property acquired during marriage, which are these: pro- 
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Cioil Second | perty or debts inherited. by: either party from their parents, and property acquired 
~Appeal No. 170 of br debts incurred by thats relly aa ore ars of ier a ha Huebayd 
1896. have inherited property or debts from his parents, it is more immediately his ; let 
November him have two shares of the provzerty, or bare two shares of the debts; if it be on 
agra, the wife’s side, Jet her in the same. m-inner receive and pay.” 


The Mani Wunnana Dhammathat, section 170, after explaining the 


terms netkthaya (supporter) and wezkthita (dependent), says :— : 
“If such husband and wife wish to divorce by mutal consent, let the supporter 
obtain two-thirds and the dependent one-third of the property, consisting cf animate 
and inanimate, in possession. As for the debts they owe, the supporter shall pay, 
One-third ard. the dependent two-thirds, because it is to be understood that the 
supporter laboured and had anxiety and trouble from the time such debts were 
contracted, and the supporter worked for gain, while the dependent did not labour, 
and lived eating and sleeping: As for the property in possession, they shall get 
One-third or tworthirds in proportion to their status. “When the husband and wife’ 
are sharers’ of each other’s poverty and prosperity, and are helpmates to each other, 
let the property be divided equally, and, in the case or either party possessing some 
property originally. payin let the owner get it."—Fardine’s Notes on Buddhist 
AW: a si 3 ais eee meer 
‘Marriage and divorce, Note 3, page 28. i 
~The Wagaru Dhammathat on marriage and divorce, translated near 
the end of the last note in the same compilation, has the following :— 


, “10. Oh! great king, if there is a desire to separate, and both partics have 
agreed t > it (samacittam), being both of the same mind, cither of them should take 
and bear an equal portion of the /eéthe¢pwa property and debts respectively. Tf 
Only one party wishes to separate, let the party who. wishes to separate bear the 
_ debts; Iet the other party have all the /eéthetpwa property, and leave th: house 
provided with only one suit of clothes; © * = ° * 
“it. Oh! great king, it is prescribed in the Dhammathats that if a husband or 
wife.who are Eindaunggyis.(i.e..;who had already been married before), wish 
f{6r a.divorce, let each party. receive and bear their original (7.e... before: marriage) 
property and debts respectively, let the party who wishes to separate bear the 
debts incurred during their matrimonial life ; and let the other parly remain in pos- 
session of the letthetpwa’ property ‘If, however, both have agreed to separate, 
Oy equal. portions of the letthetpwa property and debts be received and borne by - 
nem... F F eae 
“Tet the man take his wardrobe and the women hers, If the original property 
has become the /etthetpwa property (te., if letthe¢pwa property has been acquired 
by utilizing the original property as capital), it is not proper to say that such pro- 
perty is original property. 
“12. -Ohl-great king, if a husband and wife who is solely dependent on. her 
husband for her livelihood wish to separate by mutual consent, let the former who is» 
the supporter ofthe latter, divide the property in three parts and keep two parts.” 


In all these texts we find the private interests of a family and the 
interests of morality as well as. other public interests which are well 
served by upholding marriage, safeguarded by restraints being put 
upon divorce by the civil law. 

.The Buddhist civil law in these texts recognizes a right of each of 
the married partics in the property acquired during coverture by the: 
other party, and makes the extent of that civil right as between the 
husband and wife depend, in case of divorce, upon the circumstances 
which lead to the divorce. The restraint thus placed upon divorce 
is, however, so devised as in some measure to protect a wife who has 
given no just cause for divorce from being forced to submit. to con- 

duct which renders the matrimonial state intolerable. 
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cere eae i rr ce ea By 
But:these texts do, notin any way favour‘the argument raised for: '. Ctott-Seconds - 
appellant, that property inherited by. the wife -during: coverture is. Appea 
paytn-and not letthetpwa property.’ The'argument*was based upona-:  aycemie 
remark made by Jardine, J.C., in the course of the judgmentin Maung: — agyd,.:. 
Po Lat y.: Mi Po Lé, B.S: J.;:212, namely, “ section.170 of the Wun-: : “2 
“nana in describing ‘divorce by: mutual consent, ‘allows each party -to 
“ take ‘away-his separate property: payzx, under which-class is the land. 
“now in suit.” ‘ y eon gp ARR cella MS BE oy ah 
In the first -place;*the':property:in dispute in’ Maung. Po Lat's.case 
was. the interest which the wife: had‘in: the property eft by -her ‘father, 
- her mother being still alive: ‘The facts, therefore, differ considerably 
from.those.in the present cases 6 Pe 
Moreover,'in another judgment: Mru.Jardine ‘has pointed <out. that: 
payin: issproperty rendered: originally:. belonging," ‘as -opposed + to. 
letihetpwajits acquired: or obtained since marriage; sce Maung Shwe: 
Neéniv. Ma Min Dwe;BuS.J.; 10 ;isee also.the remark jin! the: first : 
paragraph -iof «Mr; Jardine’s! judgment :in' AZ7é So'sicase, B.S. J. 1776 
Mr;:Sutherland-also used! Maung.Po” Lat's, case: to-show«that.Mr. - 
Jardine:had: doubts :as:toUwhetherany:criminal-punishment of: the » 
Dhammathat canbe enforced ‘since:the passing of the Penal Code. 
These doubts certainly: seem.to have constituted ‘one of the reasons. 
for:dismissing ‘the suitof a-divorced: husband :to ‘recovery: during «tHe. 
lifetime:.of his: divorcediiwife's mother, a'-share -ofhis wife’s: quarter 
portion. of her: deceased father’s estate inherited by-the:.wife,-but snot’. 
proved to have been inherited during coverture. My UFR e 1 bun” diay 
It would.be difficult, I :think, ‘to hold that tthe + Penal Codei-has:. pre. 
vented Civil: Courts. fromuenforcing: the..civil forfeitures; disabilities: «. 
and penalties provided. for:by:the civil law in-certain contigencies.. 3° §: 
Under the Hindu:law; for.instance; a! daughter.onmarriage:forfeits + 
certain rights: in.joint: ancestral. property. : adoption:also:works:a fore: ¥ 
feiture.., Incontinence: subjects a: widow ,to:'certainicivil: penalties. 
under the:-Contract Act... Again, certain pains:and penalties:may:be::: 
enforced in a Civil Court even though the conduct which constitutes: - 
a cause ‘of. action: may also bring the defendantiwithin the: provisions . 
of the criminal:law... 1: Pevedy state veal “Des pe uieiy! PUREE TE ter 
But however that. mayibe, the doubts above mentioned cannot apply. ° 
when the Dhammathat recognizes.a civil right of one of the married 
parties:.to an. interest;;during the:continuance of the married state, in 
any: property acquired by: the other during -coverture, and the decree. . 
for partition of such property:between:them made upon divorce does 
not extend:to:share beyond:the limit of the joint interest he.bad in 
such. property: up. to the divorces =: i. a 
The..case of Maung Kyinv. Ma Saung, B.S. J., 27, relied on for 
appellant, establishes nothing in her favour if the plaint property was - 
acquired by her during coverture, It cites a passage from the A/anu-- 
hye Dhammathat (p. 336), “but of the property acquired since, - 
“ (marriage), which is the common property of both, the person wishing 
: to separate shall have no share ; the party not wishing to separate 
shall have the whole,” and again (p. 338), “let the wife, the party not 
“wishing to separate, take the whole of the property acquired after 

















to. agents that ‘all propaity: dogs 
WwhétHer’ of nof'the wife has any share in the acqui-- -: 
dered thé joint property of both husband and wife. 
stablishes an’éxception in the’specialcase where-. 
wifé'and the property kas been: aotanlly Kept a 
separate from her by the husband. 
‘én'conténded'that* because the. appellant and her, 

artifién’ between ‘them till after the divorce of appel-: 
usbaiid;: the: ‘property: which. the’ appellant and her. | 
tier inherited by the death of their parents during the appellant’s.. 
coy bi pt the property joint between brother and ‘sister, and. ; 
‘thé income ‘according té'their shares, therefore the 2°99 
pute; oi rare’ part: ‘Of the inheritance. which the appel-- 
ian ‘@'which was divided between brother and sister. 
initio! séparate ditions: after:thé “divorce of appellant and ber hus-. 
~ bat: cannot’ be trea’ ted as property’ acquired the eueeee during 













p étwéerl’ appellant and her brother:gave’ ‘the. e 
appellant as'‘bétween herself and’ hér brother, a: right toseparate © 
“possession ‘of dppéllarit’s ‘share “in ‘the: property inherited by herself 
ae hér* Brother from théir parents, but the inheritance vested’in the 
appellant whén her Perens died, that’ is, ae) the coverture of preetes ; 
lant and respondent. : 
The ‘appellant | was fully’ entitled: aati she so Bee to tage that“ 
partition’ ‘effected between | herself: and her brother before she became 
the respondent. What the appellant acquired by right 
as fully acquired before the divorce ‘took place. She 
session and enjoyment of her inheritance before the divorcé,. 
ad*her br other, being in joint possession of the whole ~ 
ie” was” beceiviny ‘the i income according to her Share of 












aspoadentsi is in possession of ‘about three-sevenths! of the land ae 
which appellant inherited during coverture, though the’ partition 
be n appellant-and her’ brother appears to have taken’ place ‘after 
orcé' of appellant -and respondent.’ It was for the appellant to: 
that’ the ‘respondént ‘is “in Possession ‘of fiiére ‘than the share: 
whidh-achusbatd gets. of ‘property acquired during marriage when: the. 
apes ‘become’ divorced by mutual ‘consent: i 
“Lastly, “it ‘was! contended‘ by: Mri: Satherlatid: for: atypellant thatiin’ 
any case the defendant.is not entitled to more’ than ‘ont-half-of:2' 
ac es; ‘béeéaiise that ‘i is'thé atea of the'share: which: ‘the plaintiff’ oe pre oie! 
ay i and’ ‘got'separated from her ‘b r’s oe 
b é r -om'ideferidant, and: under the di 0! 

mé parties, the property acquire during ‘cover- 
‘ided hae iy between ie parfies. But: the*plainti 





























fith her: biot he Tand capable * ‘of yielding 470. 
“paldy} aiid that’ the ‘land-in dispute: is: land capable of. 


subse uently pa 
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tyielding, as she says, 270 baskets, - or, as the-defendant says. 200:bas-  “Cya:l Second 
kets of paddy, so it is clear that the.2°99 acres. in defendant's posses- Appeal*:Nol'r76"0f 


sion is not the whole Jand-the plaintiff inherited. 2 no ee tg iy © fie a 
The:Lower Appellate: Court decided. that the land.in defendant's - N hears 
possession is about-.two-sevenths of the land -the plaintiff£ inherited, Mabie 


-and on that point-no objection is taken in. the memorandum. of appeal. co 
-The decree of the’“Lower~-AppeWate: Court is confirmed..and. this 
appeal is dismissed, but-each: pacty will:pay his-and her,own, costs. 


Sits 2 WOR(E97-09 176 COLA TE) BLA Bo, 
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fos PL BR Ib: efore TH..d¢.,Aston; Esq. .-. 
dae.” TEBR ter; Bee eye? LER INE a Brg oe : AppealNo. 99 of. 
MAUNG BA KYU (MiNnor', THroucH is Guarpian’ MA’ BAYVET v2 1895. 
: cy 7 MA'ZAN BYDL(1) et? BLReOb gs sae November 
Mr. “Wa Baw—for Appellant.” [* “Mr. “Cowasj?—for' Respondent, §' ” ao 
Buddhist law ~Inhzvitance —Divorce of parents by mutual consent-—Son’s right — 


of inheritance.’ °° 
.. The mere fact of a divarce having. taken place between the: parents, by .mutual 
-consent, with equal division of the parents’ joint proverty, accompanied by tlie 
fact that the soa by the first murriage his, during” his’: minority; lived with: his 
divorced mother, does not divest the son of his*eridinary + legal: ‘rieht of inheritance 
under Buddhist law expressed in the ordinary cule that “on the: death of the father 
* who.has married’ twa-wives.in succession, the child of the first marriage is entitled 
“ to one-eighth share in property acquired during the continuance of the secand 
“-«© marriage ” as propounded by Sandford, J. C., in Nga Po Thit’s case (B.S. J. 18), 
. Tue question for decision . in this. scoad appeal is. whether. .a.son, 
-by: reason of the mere. fact, that. his parents became divorced by 
“mutual consent and made.an equal division of their’ joint property 
between themselves and that he lived, daring minority, with his mother 
vunder.the arrangement. made by both pa-ents, loses. his right toa share . 
in the inheritance to his father.on the. death of. his father. \.The son 
in view is the. plaintiff in this case, suing. (because. he is still.a minor) 
“by his guardian. Wis father (now. deceased) married,.the defendant 
alter the divorce mentioned, lvaving a son by the second’ marriage, 
cand the property of which a share is claimed by plaintiff, a son by the . 
first wife (divorced). in three-quarters of the value of a plot of land 
‘which has been decided to have been payin property. obtained before 
marraige, and one-cighth -of certain other property, which was admit- 
tedly detthetpwa property, acquired after the plaintiff's mother was 
-divorced and during coverture between ‘the plaintiff’s father’ and his 
second wile the defendant. No dispute has been raiséd for respondent 
(defendant). in. this appeal as to the* shares being as claimed if the 
plaintiff’s right to inherit any part. of his father's estate still subsists, 
-and it has been conceded-thit but for the divorce. mentioned the'share 
would be as claimed. It has, however, beca contended that the 
-divorce beteen the plaintiff's parents has worked a severance of the 
right of the plaintiff to inherit any part of the estate left. by his de- 
-ccased father. The Myodk who tried the suit held that the plaintiff's 





(1) Dissented from in Mi San Mra Rhiv. Mi Than Da U and 2,11. B. Ry 
36x, ; 
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“right: of ‘inheritance to lis father’s estate was not extinguished by. the 


divorce: between his parents, remarking in his judgment... “Tt is.clear.. 


“that section 54, page 54, of the Manu Wuunana Dhammathat deals’ 


' “swith the case of a person who divorces his wife after surrendering all 


“animate and.inanimate property to her. In the present.case. there 


"haying been‘a division into equal shares at the time of the divorce, the, 


ee above : section would not apply,” and decreed Rs. 69-6-0 with costs. 


’ The Deputy Co:nmissioner reversed this decree relying aha y Mr, 
Ward's ruling in Ma Shwe Gev. Nga Lan and another, B.. S.J, p. 
296, that “ the children of a divorced wife are not entitled to any 
“share in the property of their deceased father, acquired alter his mar-_ 
‘riage with a second or third wife, unless they have. continued after 
“their mother’s divorce to live and, ‘to plan and to work with their 
“father.” Reference to Mr. Ward's judgment in that case shows that 
this rule was not a reproduction of any particular text, but was for- 
mulated as a ‘rule. which could be deduced from principles of Bud- 
dhist law and as uot inconsistent with any distinct provision in the— 


~Dhammathat, At is arule-which-does not-admit that. divorce per se. 


extinguishes the right of inheritance of the children of the "person 


‘who “becaine divorced. It bass the extinction upon conduct of the « 


clild subseque nt to the divorce. It is a rule, moreover, expressiy re-- 


“stricted ‘by its terms lo property acquired afte; the second marriage,” 


though, if the: “principles from which itis .deduced be taken as sound | 


‘reasons for treating divosce of the parents, followed” by «. separation’ . 


_ “that one-eighth his the share.of the child ‘or all the children’ of the for- 


- between father'aiid'son, as extinguishing the’son’s right of inheruance- 


to his. father as one of his heirs at-law,° it’ would be. difficult to:find » 
ground for refusiig to apply the same ‘rule to property: obtained: by 
the divorced father: before marriage. There is a manifest‘ difficulty: in 
applying: such a‘rule to a case where. the -heir-alleged: to have, been” 
disinherited: by his own. conduct is a. minor, whose, conduct i is control. ° 
led by the parent created sole guardian in: the arrangement . te, a 
both his parénts when they became: divorced. 
In AS7z So's case (B.S, J, 177) Mr. Jardine rel to eal with a dase 
where a father married again when the coverture between the father 
and his first wile liad been ended by: the death of the latter,’ but:hot 


by divorce © The judgment i in that case says (with regard'to Jeithet- 


pwa property : “It appears tome that the’ weight of ‘authority*i8 in | 
‘favour of the proportions of one ‘and’ seven, '7.¢., that the son‘of chil- 
“ dren of the former marriage should get only one share out of eight. . 
«“ This is the tule of the Maziukyé as expounded by Sandford, J.and 
“of the authoritative Wunnana and the very recent Mohaviechedani, 
“T do not think it clear that I violate the spirit of these ‘codes if I'hold © 


mer marriage and that the. widow is to take the other seyen-cighths ~ 
ina case like the present, where she has no children” In Mi-Taih’s 


case (B. S. J., 184), which is relied upon by Mr. Ward in Ma Shwe Ge's— 


’ case where he formulates the wide ‘rule already quoted, Mr. Jardine 


had before him a case in which the coverture, between the husband — 
and his first wife had been ended by divorce by mutal consent, anda ~ 
ruling was framed as-follows (p. 191): “ Where a husband and wife ~ 








“4896.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 305 





“6 divorced by mutual consent, and the daughter remained till her. 


“father’s death in the house of her mother and her mother’s second 


' “husband, and did not renew the filial connection with her own father, 


“and where there was no special contract at the time of the divorce 


- “to acontrary effect, the daughter is not entitled to share in the 


“ letthetpwa acquired after the divorce by the father and the second 


wife.” 


When the ratio decidendi of this judgment is examined, it becomies 


-apparent that the ruling was not intended to apply necessarily to the 
~case of a son by the earlier marriage Further, the judgment just 


-cited.draws atteution to the fact that “ in the Manukyé, Book to, sec- 
“tion 81, we find that a father inherits from a son anda mother from a 


. “daughter when the parents are separated.’ If a divorce does not 


per se divest the father of his right of inheritance from his son by the 
divorced wile, we must apparently seek some other reason why the 
son cf divorced parents shouid be divested of his right of inheritance 


. froin: his father. 


‘ Now, just asin Ma Shwe Gé's case (B.S. J., 296) Mr. Ward has 
taken conduct of a son subsequent to the divorce of his parents as the 
-ground for holding that he had forfeited his right of inheritance to a 
share in letthetpwa property acquired by his father after the divorce, 


~xso in A¢7 Thatk's case (B.S. J+, 184)the daughter's right of inheritance 
- in similar circumstances is treated as forfeited or extinguished, not by 
- the fact of the divorce of her parents, but by the daughter’ s own con- 


-duct subsequent to her parents’ divorce and by the absence of.any 
special contract between her divorced parents to protect her rights 


- sot inheritance. 


Thus, neither Ma Shwe Ge's case, (B. S J., 296), nor Mi Thatk’s 
‘case (B.S. J, 184), can be taken as authority for holding that the 
-right une Buddbist law of the child of ‘the first marriage to take 
-one-cighth of the joint property acquired during the second marriage 
‘is extinguished by the mere fact that the first marriage was  ter- 
“minated | by a divorce. As the plaintiff in the present case is a minor 


son. whose conduct was subject to the control of his mother, who 


became his sole. guardian under an arrangement made by both his 
paren's, it would be, I think, going very far beyond ary text or prete- 


“dent citew at the hearing of this appeal to hold that his ordinary right 
of inheritance was forfeited by him because, after the divorce of his 


parents.and. during minority, he lived with his mother oad was taken 


_ but scant notice of by ‘his fath: r. 


‘It is hardly necessary, therefore, to discuss the question of any in- 


- corivenience of such a suit as the present, seeing that it is not for an 


.account, but for a.shate of property existing, and is brought within the 


. period. of. limitation prescribed, or the. question whether any omission 


of parents at the time of divozce to enter into a special contract for 


‘the protection. of their children’s ordinary rights of inheritance to 


-either parents would. divést. their: children ‘of legal rights existing under 


. the Jaw of-inheritance. . Neither is it-necessary to enter into the ques- 
tion. how. far contracts ‘made: between: parents at the time of their 
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Givil Second  ivorce, otherwise than for the needs or benefit of their minor children, 
-AppeatNo. 99 of “would bid the children’s legal interests, vested or ‘otherwise. -I'may, 
es 18952" “however, remark-here’ that‘in Ko Zi’s case (B.S. J., 170) ‘it ‘was 
Niven er ‘decided :that' ‘on the ‘death of Buddhist parents who have during 
1896. “their lifetime divided. the -bulk of their property, but reservéd a 
Spee share for their‘own support, that-share should be divided among the 
““children ‘according to ‘the ordinary rules of succession without: re- 
“ference-to the fact that the parents lived or died with any of the 
children.” cae a 
.. :‘The remarks made in that case as to what constitutes filial neglect - 
are, -I think, well deserving of consideration in: the -present case, 
‘though here the division:was~ one which. took place . between the 
parents upon divorce. : 
a.-Other authorities. were cited at the hearing of this. appeal to show 
that. the. general rule of Buddhist law is that “onthe death of the 
“father who has married.two wives in succession, the child of the first 
“‘Cwifeas.entitled: to one-eighth share in property acquired during the 
“continuance of the second marriage.” ‘he case of Nga: Po Thtt 
ye Mt Thaing (B.S. J., 18)decided by Sandford, J. C., gives the above 
‘tule in the terms quoted as‘one based upon the texts of the AManukye 
‘Dhammathat cited therein. The Afohavicchedani Dhammathat, com- 
“piled so recently as 1832, gives the following rule :— ; 
En When. the mother dies, and when .the father, after marrying another woman 
“and living with her, dies, such letéthefpwa property as might have been acquired 
“subsequently (since the second marriage) shall be made into eight shares, and the 
“midwe(s' ep-mother) ‘shall get five shares, the avktha (son by second marriage) 
two shares; and the aktettha (son: by former marriage) one share only, But as 
regards the ahtetéksa property, acquired before the second marriage, provided it 
is in existence, the ahtettha (son by the former or first marringe), shall get three 
‘Shares and the step-mother one.” ,, * x a 
Vi, The. “ law of partition. between. the sons of a first and second 
wmarriage”” given in section 7, Book X of the Manutye (Richardson, 
‘secon’ cdition, p.. 273) seems from its heading to assume. that the 
Second wife has died, . The text is as, follows :— Ge Caer 
_ The twolaws of inheritance as.regards the sons of a father by a first and 
sccond wife are these: Let the’son of the first marriage have all the father’s origi- 
nal property, and let the’son of tha second have all that: his mother brought with 
~her ¢ let the. property acquired subsequently to: the marriage with the ‘second wife 
.be.divided into.the three shares; let her son have two and the son of-the first marri- 
age cne share, and let them pay the debts in the same proportion. In another case, 
“Hf the fither had property at the time of his marriage and the second wife none, 
“andl none has been acquired during their marriage, let the property be divided 
“into fourshares 3 let the soniof the -first. marriave have three and the son'of the 
second one shares, If the father had no property and the second wife had, let the 
- 0n,,0f, the first marriage -have one sharc.and the son. of the sccond threes In 
another manner, let'the property originally possessed be divided into three shares ; 
“Tet the'Son of the first marriage have two and the son of the’second marriage one 
’ share§ ‘and iof.the property:acquired® during the last marriage, let the- son of the 
«first-haveone and the:son ofthe second two shares, and let them. pay. the debts 
An the-same proportion.” 1 ak iy sete aes BEES 
= The:Manukyé Dhammathat in “ the law forthe partition of pro- 
“perty on separation, when the: husband and wifeare children of 
“ noblés,’:Book X11 (Richardson’s. second edition.2, p- 341),,appears 
- to‘expressly affirm a continuance of the right of inheritance of children 
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notwithstanding the divorce of parents. “Tf the step- father or ER 
“mother have no children, the own father and mother of the child 
“shall not, at the death of. the step-father or step-mother, inherit.their 
«“ property, because the children of a prior marriage are by law.en- 
“titled 1o it.” See also Book XII, 4th—28th, at p. 346, dérd.: “It 
“ must be noted that what has been said above regarding the separa- 

“tion of a man and wife, both the children of nobles, is.the law'for 
“all.” And again, in the next succeeding paragraph on the same page 
346, “the law ‘for the partition of the property between the wife or 
‘wives and children on the death of the husband in any ofthese cases. 
“is all contained in the chapters on inheritance. What is now decided 
“is whether the property shall be divided or not on the separation of 
“a husband and wife.” _ 

The only text bearing expressly upon the question of divorce be- 
tween parents affecting | the rights at law of their childrén jas: heirs of 
the divorced father, which has “been cited at the hearing, is the one in. 
section 54 of the Wununana, translated in Jardine’ S. Notes on Buddhist 

: Law, V, section 54; see also p. 180, B. S.J : “If a man divorces his. 
“wife and surrenders all animate and inanimate property to: her, the 
“sons and daughters by the first wife are not entitled to the property 

«a acquired after the divorce; only the daughters and sons . by..the: 
“second wife are entitled to it.” There has, as already remarked. 
aboye, been no such surrender in the present case. Even:if there 
had ‘been, the above text of the Wunnana could hardly be applied so- 
as to extinguish the right of inheritance as an heir-at-law without 
‘adopting: the somewhat archaic doctrine that children are. chattels,. 
and that their parents, by disposing of them as chattels, can deprive 

them of their rights of inheritance. It seems to me that such. a 
doctrine would very possibly be found to come into serious conflict 
with the law regulating the rights of guardian and ward as TEmis= 
tered in British Courts. 

In Nga San Yun's case. (B. S.J, 46), Sandford, J. C., ‘ales citing 

4 passages from the Manukyé Dhammathat and the Mahayazathat, 
. decided that, “only when actual neglect. or desertion is ‘shown, on 

““ behalf of ‘those who are entitled to inherit, is the person who assists. 


“in sickness ‘and buries in. death entitled to exclude the heirs from: 


“the ‘inberitance,” and in that case, in which the heir was a luiiatic, 





his right of inheritance on the ground of neglect or desertion, 
“In the same case it was pointed out by Sandford, J. C., that “the 
‘aist paragraph of the tenth book of the Manukyé Dhammathat 


. shows the law when the person entitled to inherit shall ‘not inherit, 


“and the ground of disinherison is a failure to support the parent.” 

. * The paragraph cited is headed “The law when a person entitled to- 
tnherit shall not, and those who are not, shall.” 

., The paragraph gives the general rule as follows :— 


«Thelaw when property which ought to be treated as an iniertbaréé, but which . 


vhas not been divided as such, shall be given-to the person who deserves it, is this t 
“Gf the parents who are rich gave all their property to their children or grand-chil- 
“dren, and thése children do “not support them after having obtained the property 


sed to hold that this rule could ‘be applied so as to. divest the: 
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Civil Second, let the prepurey be. taken ‘toek as it was given, and let the person, whether relative: 
Te eet No, 99 vA or stranger, who supports the parents, have the w hole.” ae, ; al 


1895." (Richardson's setond Edition; ‘ps 305.): a 
-. “As' this seems’ 'to* bea special rule, provided ‘for speca’ ‘circum- 
agra stances,’ in“ which ‘gross ingratitude as well as neglect’ are imported, it 


staal hae can hardly’ ‘be treated as a “general rule showing ‘the conditions. neces-- 
Fah sary for: divesting an- heir-at-law of his right of inheritance under the 
ordinary law. fh oe . 
Stress: “cannot chovafors he laid upon the omission ofall’ reference’ 5 
to divorcé in this tule in‘ Book X, section 71. : But I’ have’ already’ ® 
cited’ the® ‘warning’ note’in’ Book Si section 29. of the’ Manukye: 
(Richirdson’s ‘second edition, p. 346) that “ the law for’ partition of thé 
“ fropetty between the wife or wives and ‘children on the ‘death of the, 
“husband in any of these cases is all contained in ‘the chapters ' on. 
“ inheritaéncé:” - The plaintifl’s right of inheritance to his’ father being 
under'the! ordinary ‘Jaw’ of inheritance clear and undisputed, it is ‘for-” : 
the defendant! to“show. that’ this right is lost’ because’ the plaintiff's it 
parents: became divorced ’and ‘divided their joint ‘property ‘equally, a 
the»plaintiff (being’a:minor) lived with his mother till his father died.”’ 
No?text-of ‘Buddhist law has “been cited which either expressly ‘or: 
impliedly supports the contention for defendant that the plaintiff has, 
uncer these : ‘clog mptemetis; lost his right of inheritance: under the’ se 
ordinary‘la\y, *: * 
The: iréspondent’s ecounset has _based'his defence in tliis appeal’ upon vis 
the rule formulated - by ‘Ward;"J.C:, in Ma Shwe Ges case (B.S. + ee 
296);*'a rule which, ‘as’ ‘already: pointed out, is an expansion ‘of the 
decision of Jardine, 4, C., in Mt Thath’s case (B.S. J., 184), buts no 
to *befound: in any ‘text of’ Buddhist law. ‘Ihat an heir-at-law can. a 
under: Buddhist law,« under special conditions, forfeit his legal rights ’ ‘ 
of inheritance ‘by his‘ own conduct is not disputed by the appellant's _ 
counsel, but'no such question of forfeiture can arise when the plaintiff” 
was an infant at breast when his parents became divorced and. not 
more than nine years’ old when his father died. : 


The relationship of husband and wife ended when plaintift’s parents. ; 
became divorced, but the relationship of father and son did not.end. 
because of ‘that’ divorce. No general or equitable principle. has. been.” 
brought forward to show why a divorce of the parents should pe 
the son of his right of inheritance under the ordinary rule of inherit-, . 
ance as between & father who has marricd again and the son.by.the-. 
first: marriage, whilst the ruling in Ma Shwe. Ge’s case has, ,for:the 
reasons already given, no application to the present case, 0g ay” 


The conclusion at which I have arrived after examining: ail: the-. 
texts and authorities. to which I have been referred, is that the mere: 
fact of a- divorce having taken place between the parents. by mutual. 
consent, with equal division of the parents’ joint property, accom~. 
panied by the fact that the son by the first marriage has, during his. 
minority, lived with his divorced mother, does not divest the son of 
his ordinary legal right of inheritance under Buddhist law expressed 
in the ordinary rule that “on the death of the father who has married. - 

“two wives in succession, the child of the first marriage is entitled: 
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“to one-eight share in property acquired during the continuance of 
“the second marriage " as propounded by Sandford, J. C., in Mea Po 
Thit's case (B.S. J., 18). 

I therefore reverse the decree of the Lower Appellate Court and 
restore the decree of the Court of First Instance, with costs in both 
Courts on the respondent, the orig:nal defendant. 


Before H. &. Aston, Esq. 
MUTHIVAH CHETTY wv. Tun IRRAWADDY FLOTILLA COMPANY, 
Ln., BY irs MaNacer J. G. FIND LAY, ano Two ornenrs. 


Messrs, Agabeg and Bagram—for appel- | Messrs. Eddis and Connell—for res- 
lant. pondent. 


Executor of his cwn wrong--Intermeddling with estate of deceased—Estoppel . 


—- Civil Procedure Code, s. 368—~ Indian Succession Act. ss, 265, 266 and 239. 


Section 368 of the Civil Procedure Code read with section 265 and 266 of the 
Indian Succession Act (X of 1865) seems to show that an “Executor of his own 
wrong,” though not a legal representative, may, after a Court has allowed the 
plaintiff to have him joined as representing a detendant governed by the Succes- 
sion Act und .dying pendente lite, be estopped by his own conduct before suit 
from denying adimited representative capacity. But the exceptions to section 265 
of the Succession Act show that the essence ¢f the intermeddling which makes an 
executor of his.6wn wrong is the cause which such intermeddling gives for natural 
belie! that the intermeddler has assumed the functions and asserted the rights of 
anexccutor or administrator. Personal services rendered to the relatives of the 
deceased, because of the ties of friendship or the connection between employer and 
employed, in order to preserve personal effects from theft, depreciation, or loss, 
afford no ground for natural belict that the functions ¢f an executor or adminis: 
trator have been assumed. They come, moreover, well within the rule of law that 
“intermeddling with the goods of the deceased for the purpose of preserving 
them * * *  * — or for the immediate necessities of his property, docs not 
make an executor of his own wrong.” If the gouds are valuable and not required 
for the imm: diate necessities (f the deceascd’s family or property, the safer course 
would be to invoke the jurisdisction of the District Judge under section 239 of the 
Succession Act to appoint a custedian to take and keep tenrporary possession. 
Any creditor of the deceased can take that course (or can set the Administrator- 
General in motion wherever Act [I of 1874 applics). 

But section -65 and 266 of the Indian Succession Act are so framed that they 
need not deprive a European, emp'oyed, away from his country and relatives and 
without fixed abode, of the kindly services of frictids or employers, and need not 
expose such friends’ or employers to be sued by creditors of the deceased if they, 
in the exercise of such kindly services, sccure the preservation of personal effects 
of small value, and, being under no obligation,to warehouse such property (other- 
wise uncared for), hand it over to the custody of persons better entitled to pos- 
session than themselves, 

Boru the Lower Courts appear to have mistaken the limit of the 
plaintiff's cluim and the decus standi of the parties, The suit was 
originally instituted against Captain Wesker (of the Irrawaddy Vlo- 
tilla Company) and Mr. R G Whyte, torecover from Captain Wesker 
as principal and from Mr. Whyte as surety the sum of Rs, 1,037 as 
principal and interest due upon two promissory notes, 

Upon Captain Wesker dying pendente Lite, the plaintiff joined the 
Irrawaddy Hotilla Company as representing Captain Wesker, not as 
legal representatives, but as executors of their own wrong, alleging 
that they had intermeddled with the cstate of Captain Wesker by 
taking possession of some of his property. 
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* -Otuil Second © Again, two more defendants, Captain Cooper and Mr. ‘Ward, were. 

. ss deck No. 122" of allowed to ‘be joined as representatives, of the deceased because they’: 
1895. : -had-taken possession of some of the deceased’s property on the plain- 
et . tiffs. averment that they had also become executors of their-own 
3896. «wrong. -The Court. of First Instance seems to have treated the estate 

— °° of the deceased as legally represented in the case by. these additions,.° 


and,to have:treated the claim of Rs, 1,037 as in some way expanded: 
What'the plaintiff was entitled to do after the'death of Captain 
Wesker : pendente lite was either to continue the suit for Rs. 1,037 
“as against his. surety, Mr. Whyte alone (defendant No. 2), or to‘con- | 


tinue it against the ‘said ‘second defendant and against theestate of 


‘Captain Wesker {deceased) ‘after taking the proper steps to join the 
legal representative of the said deceased defendant Asee section 368, 
Civil Procedure Code). 
The question whether any other defendant had canis himself an 
executor of his own wrong by intermeddling -with the estate of de- 
- ceased, and had become personally liable to a creditor of the deceased, 
-only arises to the extent. of assets not accounted for by him asa 
personal liability of any such defendant to satisfy any decree obtained 
inthe present suit. To thdt extent the debt due by deceased may 


be proved against executors of their own wrong, whose own acts 


estop them from disputing the representative capacity in which they 
are sued. But to no further extent can any debt of deceased to plain-. 
tiff be proved in this suit, in-which deceased is not so‘represented in - 
the suit.as to enable the Court to decree the claim for Rs. 1,037, or 
any po-tion of that claim, beyond the extent aforesaid, asa debt stil 
due by the deceased. 
‘No express authority has been cited at the hearing to show that the _ 
provisions of section 368 of the Civil Procedure Code, which requirethe 
legal representative of a deceased defendant to be joined, are satisfied. 
by joining an executor of his own wrong. 
"The principles applicable may, itseems to me, be deduced ‘as fol-. 
lows :— 
Under section 115 ‘of the Evidence Act “when any person has by. 
: his declaration, act, or omission, intentionally caused or permitted. 
‘another person to believe a thing to be true, and to act upon such 
“ belief, neither he nor his representative shall be allowed in any suit 
“or proceeding between himself and such person or‘his representative 
- “to deny the truth of that thing.” There is also the general princi— 
ple of law ‘hat “no man shall be allowed to take advantage of his- 
“own wrong.’ 
An“ Executor ‘of his own wrong 
. ereditor to represent a deceased defendant i in ‘respect of whose estate 
he has so intermeddled as to become an executor of his.own wrong,.- 
could thus.apparently be estopped or prevented from pleading, to the 
_ extent of his. own personal liability, that he is not a legal represen-- 
tative of the deceased. But it does not follow that the ‘Court which 
is moved to join such a ‘person as legal‘ representative of a deceased. 
. defendant, under: section 363° of the "Civil Procedure Code, i is bound: 
to make. such an: order without iitst satisfying itself by such prelim- 


a” 


after being once joined bya” 


1896.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT- 307 





inary investigation as may be called for, in the circumstances of the 
suit, that the intermeddling alleged was an act calculated to cause or 
permit a reasonable belief that the intermeddler had assumed the func- 
tions or rights of an executor, or of an administrator, instead of being 
a mere arrangement, such as the ties of common friendship or duty 
might dictate or enjoin, to protect and preserve, for the eventual 
benefit of those entitled, personal effects of inconsiderable value which 
would be otherwise uncared for, and which would be lost to the estate 
instead of being preserved, if their value be wholly disproportionate 
to the cost of any legal proccedings instituted to provide for their 
custody, 


In this suit no such preliminary inquiry was made before the de- 
fendants above instanced were allowed to be joined as representatives 
of Captain Wesker when he died pendente ltte. 


Looking to the very limited extent of all the intermeddling alleged 
from the outset, the proper course, I think, would have been for the 
Court to cause notices to be served on them to show cause why they 
should not be:joined, as executors of their own wrong, to represent to 
that extent the deceased first defendant, Captain Wesker. 

But taking the said defendants after they had once become joined 
as representatives of Captain Wesker, as estopped or prevented, if 
they were executors of their own wrong, from denying a limited re- 
presentative capacity, all that the plaintiff could properly take in the 
present suit was a decree against the second defendant, Mr. Whyte, 
for Rs, 1,037, and an order making any of the other defendants sued 
as an executor of his own wrong in respect of the estate of the deceascd 
first defendant (Captain Wesker) personally liable under the said 
decree for Rs. 1,037 to the extent of assets received and not delivered 
to the rightful representative of deceased before action brought, and 
not administercd by payments which lawful executors or adminis- 
trators may and ought to have paid; the law applicable in this 
case where the deceased was European, being section 266 of the 
Indian Succession Act, X of 1865, which cnacts “when a person has 
“so acted as to become an executor of his own wrong, he is answerable 
* to the rightful executor or administrator, or to any creditor or legatee 
of the deceased, to the extent of the assets which may have come to 
his hands, after deducting payments made to the rightful executor 
“or administrator, and payments made inthe due course of adminis- 
“ tration.” 

“ Executor of his own wrong” is defined in section 265; which is as 
follows :— - 


“A person who intermeddles with the estate of the deceased, or does any other 
act which belongs to the office of executor, while there ts no rightful executor or 
administrator in existence, thereby makes himself an executor of his own wrong. 

“ Huceplions.—Itrst,—Intermcddling with the goods of the deceased for the 
purpose of preserving them, or providing fer his funeral, or for the immediate 
necessities of his family or property, docs not make an executor of his own wrong. 
Second,~Dealing in the ordinary course of business with goods of the deceased, 
received from another, docs not make an executor of his own wrong, 


The facts relied upon by the appellant to attach liability personally 
to the Irrawaddy Flotilla Company, Mr. Ward, and Captain Cooper 
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“as executors of their own wrong to the estate of Captain. Wesker, 


Appeal No. 12a of deceased, to satisfy to.the extent of assets which came to..their hands ,: 
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“and are not duly “accounted for, the claim for Rs. 1,637: on two... 


promissory notes executed by the second defendant Mr.. Whyte as :, 


surety, and proved as against the remaining defendants (if they are. : 


executors of their own wrong, but not proved as against the deceas-. 
ed’s estate generally) to have been executed by Captain Wesker as. 
principal,.are as follows: Captain Wesker, upon leaving the Flotilla 
steamer on which he was employed, to take train from’ Vrome to 
Rangoon, handed over two boxes’ containing wearing apparel and’ 


_ personal effects of small valué to Mr. Ward, with instructions ‘to 


send them to Captain Cooper at Rangoon should Captain Wesker not . 
return to Prome. Captain Wesker died soon after in the Civil Hospi- — 
tal‘at Rangoon, and after his death, and before this action was brought 
against either Mr, Ward or Captain Comper, the boxes were sent to 


a Captain Cooper, who again forwarded them to tlie deceased’s family. 


When Captain ‘Wesker died in the Civil Hospital, the..Hospital 


* authorities forwarded to the office of the Irrawaddy Flotilla’ Company, 
other personal effects of the deceased of small value, and the Flotilla 


Company, | before this action was brought against that Company, 
dealt with the property. in the course “usual in such .circumstances 
of an officer dying abroad, and sent the property to England to. be | 
made over to the person or persons entitled. _ 

I am of opinion that this was the natural course to be aAdpted jn 


both instances for the safe custody of personal effects of small value. me 


It was-essential for the preservation of the property that it should be 
kept in safe custody, and none of the parties instanced were under. 


auy obligation to keep the property in their own cutsody, or under 


obligation to pay. from their own pockets for legal advice or proceed- | 
ings.. Captain Wesker was a European serving abroad, with no fixed, 


place of abode. It does not appear that his family had: any indepen" 


dent means of support, and according to the evidence, hé dies abroad: Hl 


in debt. He was specially dependent upon the icindly services of ‘his 


friends and employers for the safe custody of his few personal effects, 

and it is not shown that the defendants instanced had, up to the'time ~ 
they were sued as executors of their own wrong, taken any step beyond 
providing a primary necessity of the said property, namely, its safe’ 


-custody for the eventual. benefit of those entitled’ to or against aie 


estate. i 
Locking to. the inconsiderable value of the property, the situation, 
in which Captain Wesker was when he left his steamer and. died in. 


; hospital, and the cir¢umstances undér which the property in question 


came into custody ‘of these'\defendants, and. was made over, ‘before 
they were sued, to persons better entitled to have’ that custody, 1 
think that it would be straining the provisions of section 26s’ and 
206. of the Indian Succession Act (X of 1865), and would also deprive 
Europeans serving abroad, with no fixed place of abode, of the services 


of friends and employers, tO@'secure for the benefit of their’ estate” 


the preservation their personal ‘effects left. otherwise uncared: for’ 
on decease, if suctracts as have been established in the present case ©‘ 
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are. construed into intermeddling with the deceased's estate so as to give 
reasonable ground for belief that such friends and employers were 
assuming the functions of executor or administrator and administering 
the estate (thereby estopping them from denying in the suit of a creditor 
that they were deceased’s representatives), or are construed into 
charging the said defendants, or any of them, with pers»nal liability for 
the plaintift’s claim to the extent of the value of the property which 
they so received and handed on. 


_ The present appeal, in which it is sought to have the personal 
liability of the defendants, other than Mr. Whyte, extended beyond the 
Rs. 93-4-2 decreed against the Flotilla Company by the Lower Ap- 
pellate Court in respect of another transaction pot material in this 
appeal, must therefore fail, 

But to prevent any misconstruction of the decree in execution pro- 
ceedings, it may be here observed that the Rs. 93-4-2 decreed in the 
Lower Court against the Flotilla Company is part of the total claim of 
Rs. 1,037 decreed against the second defendant Mr. Whyte, and not 
an addition to the Rs. 1,037 so decreed. 

The conclusions I have arrived at in ‘this judgment may be stated 
briefly as follows :-— 

Section 368 of the Civil Procedure Code read with sections 265 and 
266 of the Indian Succession Act (X of 1865) seems to show that an 

- “Executor of his own wrong,” though not a legal representative, may, 
alter a Court has allowed the plaintiff to have him joined as represent- 

- ing a defendant governed by the Succession Act and dying pendente 
lite, be estopped by his own conduct before suit from denying a limited 
representative capacity, limited, as already explained. 

_ But the exceptions to section 265 of the Succession Act show. that 
the essence of the intérmeéddling which makes au executor of his own 
wrong is the cause which such intermeddling gives for natural belief 
that the intermeddler has assumed the functions and asserted the rights 
of an executor or administrator. Personal services rendered to the 
‘relatives of the deceased, because of the ties of friendship or the con- 
nection between employer and employed, in order to preserve personal 
effects from theft, depreciation or loss, afford no ground for natural 
belief that the functions of an executor or administrator have been 
assumed, They come, moreover, well within the rule of law that inter- 
meddling with the goods of the deceased for the purpose ‘ of preserving 
them, = * * * or for the immediate necessities of 
“his property, does not make an executor of his own wrong.” If the 

_goods are valuable and not required for the immediate necessities of 
the deceased's family or property, the safer course would be to invoke 
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‘the jurisdiction of the District Judge under section 239 of the Succes- ° 


sion Act to appoint a custodian to take and keep temporary possession. 
Any creditor of the deceased can take that course {or can set the 
Administrator General in motion wherever Act I] of 1874 applies) But 
sections 265 and 266 of the Indian Succession Act are so framed that 


they need not deprive a European, employed. away from his country - 


and relatives and witheut fixed abode, of the kindly services of’ friends 
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Civil Second or employers, and need not expose such friends or employers to be sued 
Appeal No, 122 of by creditors of the deceased ‘if they, in the exercise of such kindly 


Pe "services, secure the preservation of personal effects of small value, and, 
2rd. being under no obligation to warehouse such property (otherwise 
1896, uncared for), hand it over to the custody of persons better entitled to 


—e 


possession than themselves. 


The appeal is dismissed accordingly, with costs of the respondents 
on the appellant. 





Criminal Revision A Before H, F. Aston, Esq. 
gest _. QUEEN-EMPRESS v. CHAN THA AUNG any KYWIN KYAN, 
December Whipping--Sentence by Second-class Magistrate—Right of appeal of accused—Ex- 


rth. ecution of sentence pending appeal — Remand to custody-—Criminal Procedure 
wi , Code, $8. 3.90, 39) 407s 4I3. 
A second-class Magistrate should not order a sentence of whipping’ to be execuled 
pending appeal. 


SECTION ago of the Criminal Procedure Code must be read with 
sections 407 and 413 of the same Code and not by itself. From section 
390 it may be deduced that the sentencing Court has jurisdiction to 
remand the prisoner in custody if the conviction is for a non-bailable 
offence (as all the offences punishable with whipping only, under 
section 2 of the Whipping Act, are) until the date fixed inthe discre- 
tion of the Court under section 390, Criminal Procedure Code, for the 
execution of the sentence of whipping. But a right of appeal against 
a sentence of whipping by a second-class Magistrate being provided 
by sections 407 and 413, it is clear that such right would be practi- 
cally nullified by executing a sentence of whipping pending the exer- 
cise of that right. It would therefore be en improper exercise of 
discretion under section 390, Criminal Procedure Code, for a second- 
class Magistrate to order a sentence of whipping to be executed pend- 
ing appeal. The Magistrate’s duty is to ask the prisoner whether he 
intends to appeal. If the prisoner says he docs not intend to appeal, 
then the Magistrate may direct the sentence of whipping to be executed 
as soon as practicable after the sentence is passed. 


If the prisoner says that he intends to appeal, then a second-class 
Magistrate should be guided by the spirit of the provisions of section 
391 of the Code and should direct that the whipping shall be inflicted 
4s soon as possible after the expiry of fifteen days from the date of 
sentence, or, if an appeal be made within that time, as soon as practi- 
cable after the receipt of the order of the Appellate Court conlirming 
the sentence, the prisoner being meanwhile remanded in custody. 





Criminal Revision — Before H. F. Aston, Esq. 
sha 3375 of QUEEN-EMPRESS v. NGA LU GYI. 
eu ae Charge—Sentence—Whipping added to imprisonment—Previous conviction for 
rth, ~same ‘group’ of offences—Whipping Act, s. 3. 
— When a Criminal Court intends to add the punishment of whipping to imprison- 


ment for an offence so punishable, the previtus conviction and section 3 of the 
Whipping Act should besquoted in the charge and sentence. 
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WHEN a Criminal Court intends to add the punishment of whipping 
to. imprisonment for an offence so punishable, the previous conviction 
should be set out in the charge and section 3 of the Whipping Act 
-. should be quoted in the sentence. The Additional Sessions Judge, 

however, did not set aside the whipping because of any such omission 
in the charge—a step which an Appellate Court should not take when 
~ such omission has caused no failure of justice (section 537, Code of 
Criminal Procedure,-~but has su done because the previous conviction 
was not for the same offence, though in the same group as defined 
in the Amended Whipping Act, which seems to have escaped the 
-attention of the Additional Sessions Judge. The attention of Mr. 
Buckle is now drawn to the Amended Whipping Act. The record 
may be returned to the District Magistrate, who is informed that a 
District Magistrate should not criticise the decisions of the Sessions 
Court, but is not debarred from taking the proper steps to get the 
Government Advocate to move the Court of the Judicial Commissioner 
' to revise any case decided by the Sessions Court. 





Before H. F, Aston, Esq. 
QUEEN-EMPRESS v. NGA KYA BU 
; AND 
QUEEN-EMPRESS v. NGA SHWE THAUNG. 
Report under Criminal Circulars, s. 219—-District Magistrate criticising decision 


. of a superior Court—Procedure of District Magistrate when he considers that 
any decision of Sessions Court needs revision. : 


-. It is irregular for a District Magistrate to criticise the decisions of a superior 
Court. .He should, if he considers that any decision of a superior Court needs re- 

. vision by the Court of the Judicial Commissioner, take the necessary steps to get 
the Government Advocate to move the Court of the Judicial Commissioner to call 
for the case in revision. : 

A SEPARATE report should be made in each case when a report is 
made to the Court of the Judicial Commissioner, and such report 
Should. be made in the form prescribed by the circulars (Criminal 
Circulars, section 219). 


It is irregular for a District Magistrate to criticise the decisions of 
a superior Court. : He should, if he considers that any decisions of a 
. Sessions Court needs revision by the Court of the Judicial Commis- 
., sioner, take the necessary steps to get the Governnient Advocate to 
_ move the Court. of the Judicial Commissioner to call for the case in 
revision. 


He will now either do this or else carry out the orders of the Court 
of Session without further delay. 


... The remarks as to the supposed applicability of section 75 of the 
:. Indian Penal Code to previous convictions under another Act are not 
understood, 
Asto.the misuse of section 75 of the Indian Penal Code, where the 
_. previous conviction was under the Indian Penal Code, but the trying 
.. Magistrate ,has. no -power to award even the no#mal punishment for 


Criminal Revistor: 
Wo. 1375 of 
7 1896, 
December 
ith. 


Criminal Revision 
Nos. 1435 & 
1436 of 
1896. 
December 
8th, 


312 PRINTED JUDGMENTS, COURT OF THE JUDICIAL [ DEC, 





Criminal Revision the later offence without importing section 75, Indian Penal Code, into 
Nos. 1435 & the charge of finding, the District Magistrate will find rulings at 
1436 of pages 78 and 93 of the Printed Judgments which the Additional Ses- 


ios sions Judge probably had in mind, and of which the District Magis- 
~ 18th. trate does ‘not seem to have made himself aware. 
Civil Second Before E. Hoshing,i Esq, 
Appeal No. 93 of MA TA vo MA THU ZA AND SEVEN OTHERS. 
sinha Mr. Giles—for Appellant. | Mr. Conuell—for Respondents. 
1897. Buddhist Law—Partition between father and daughters, the children of successive 
Signe wives on the former marrying again. 
rgth @ rrth, 
? — U Myaingy, who had successively married three wives who had pre-deceased 


him, was on the point of marrying a fourth wife when his daughters by his former 
wives claimed partition of inheritance, At the time of partition U Myaing had by’ 
his first wife two children surviving, by his second wife one child Ma Thu Za, and 
by his third wife Ma [i Ma, one child Ma Shwe Sein. There was also a daughter 
of Ma E Ma by a former husband. - All the property to be divided was the jointly 
acquired property of Ma E Ma and & Myaing. j i 

Held,—that the property. should have been divided into nine shares, of whiclr 
U Myaing should have kept five, and given two to Ma Shwe Sein, the daughter 
of himself and Ma E Ma, and two to the children of the first two marriages and 
the step-daughter. 


U MYAING first married Ma Shwe U, by whom he had two daugh- 
ters, Ma Bén Lén (deceased) and Ma Gyi (seventh defendant). On. 
the death of Ma Shwe U, U Myaing married Ma Shwe Sa and had one 
daughter, Ma Thu Za (plaintiff). On the death of his second wife, 
U Myaing married Ma E Ma, by whom he had a daughter Ma Shwe 
Sein, who died after the death.of both her parents, leaving a daughter,. 
Ma Hnin Nwé (eighth defendant). After the death of his third wife 
U Myaing married Ma Ta in 1887 or 1888, and himself died in 1891, 
Both the Lower Courts have found that all the property which U 
Myaing had was acquired during his third. marriage, and was the 
joint property of himself and Ma E Ma. ‘This was, morvover, ad- 
mitted by Ma Hnin Nwé in her written statement. Both the Courts 
have also agreed as to the following facts, which are thus stated by 
Mr. Macdonald in his carefully considered judgment -— 

“After Ma E Ma’s death. and after he had married his fourth wife Ma Ta, 
U Myaing gave his daughther Ma Shwe Sein and step-daughter Ma Shue Hmd 
(deceased). property of the value of Rs, 9,600 or thereabouts, as their mother Ma 
E Ma’s hall-share of the Letéerpwa property. Plaintiff Ma ‘Thu Za, defendant 
Ma Gyi, and Ma U_ Lén (decoase)) then claimed their shares, and got from U 
Myaing property of the following value out of his half-share, meme e~ 

Rs, 
Plaintiff Mu Thu Za ves eae ses 1,000 
Defendant Ma Gyi and Ma U Lén (deceased) ... 1,000” 

The Lower Courts held that there was no final division of the pro- 
perly, and, without taking into consideration the shares which the: 
children had already received, divided the property left hy U Myaing » 
between his two surviving daughters, grand-daughters, and their step- 
mother Ma Ta, giving Ma Hnin Nwé two-fifths, as the properly was 
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jointly acquired by her grand-mother and U Myaing, and one-fifth to 
each of the others. The Lower Courts, without deciding to what 
shares the children were entitled when U Myaing made a partition of 
the Joint property, found that the children had not, by accepting the 
shares given to them, waived their right to share in U Myaing’s.pro- 
perty on hisdeath. They should first have decided, as questions .of 
law, what the. share of each child was at the time of partition and 
‘whether having received such share, there was any right to demand a 
further-‘shere on U Myaing’s death. If any child .received less than 
its share, there would then be a question of fact whether it received 


the share in full satisfaction of its claim. U Myaing divided the pro- 


perty because his children demanded their shares; the property each 
received cannot be regarded merely.as a gift; it was given as a:share 
of the inheritance, and if.a fresh partition 1s.to. be made .on the. death 
of U Myaing, ithe shares already given must be taken into account. 


U Myaing, though not making gifts independently of the right of 
inheritance, yet did not make .a partition according to any rules of 
-Buddhist law laid: down in the Diammathats-which are available to.the 
Courts of law for reference. * 


At the time of partition the position was this: U Myaing had just 
married a fourth wife Ma Ta, or was on the point of marrying her. 
By his first wife there were two children surviving ; by his second 
wife one child, plaintiff ‘Ma Thu Za; by histhird wife Ma E Ma, one 
child, Ma Shwe. Sein. There wasalsoa daughter of‘Ma E Ma'by a 
former husband. All-the property to be divided was:the jointly ac- 
quired property of Ma‘E Ma and U Myaing. What were the shares 
of the children, the step-daughter, and U Myaing? ‘The nearest case 

‘that I can find in any of the Dkammathats which Ihave been able: to 
consult is in AZann Kyé-Chapter X, section 10. The -section is enti- 
tled “The partition, on the death of the wife, between the step-father 
and the three kinds of sons.” 

“Tf a man and women, having -each children, shall marry-and have :a common 
family, the two laws for the partition of the property ketween-the man.and the 
children, an the death of the women, are. theses... welf there have. been any 
property.acquired during the.second marriage, let it be divided into eight shares ; 
det the father have five, the son of the last marriage have two, and the sons by the 
former marriages one share,” ’ 

This section contemplates only onc former marriage of the husband 
of the wife. In the present case, before the property was -acquir- 
ed, there were two prior marriages of the husband, and, so far as ap- 

‘ pears, one prior marriage of the wife Ma E Ma. Section -66 of the 
same chapter deiils with partition between the children.of the same 
father by three successive marriages. 
| “It is said, when. there are two families, that the children of the elder shall have 
two and of the younger family one.share. “Now, when there are three families, the 
mothers only differing, because they centre all in one father, let it be divided into 
‘ foue shares, of which, let the children of the first wife have two, and-the children of 
the athers one each ;. and. if there be, debts, let them, pay, them in the same propor- 
tions. Should the property have come.into his possession in the time of the second 
wife, or.of the last, let the division be the same of property and debts.” 


40 


Ceol Second 
Appeal ‘No. 93 of 
3896, 

1899. 
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“ Appeal Noga of Applying these principles. to the present.case, I think U. Myaing 
sl Woe 7 shouid have divided the.property into nine shares, Of these he shoutd — 
ve ee have “kept five, two. should” have been given to-Ma~Shwe Sein; the 
2897... + daughter of himself and Ma E Ma, and two shares should have been 
Be gst ee given: to the children of the first two marriages and the step-daughter, ~ 
eae the latter receiving half a share and the children of each of. U Myaing’s 
first marriages receiving three-fourths share. 


The total value of the property was Rs. 19,200. Tbe partition 
would have given U Myaing Rs. 10,666-10-8 ; Ma Bon Lénand Ma Gyi, . 
Rs. 1,600 ; Ma Thu Za, Rs 600; the step- -daughter Rs. 1 E80 10°85 a 
and Ma Shwe Shein, Rs. 4,266-10-8, ; 


The partition made by U Myaing was approximately as. follows — 
His own share, 7, Rs.7,600 ; Ma Bén Lén and Ma Gyi-+4, Rs. 1,000; 
Ma Thu Za 59, Rs. 1,000; the step-daughter 3, Rs, 4,800; and Ma 
Shwe Sein }, Rs. 4,800. 

It thus appears that Ma Gyi and Ma Thu Za received less than their 

Bae proper-shares,-and-Ma.She-Sein_received more than her proper share, 
Ma Shwe Sein received as much as she could have claimed if she had. | 
een the eldest child,-and has no tight to any further share on the 
death of her father. —Manukye, Chapter X, sections 11 and 12, and 
compare Wunnxana, section 26 (Jardine’s’ Notes: on Buddhist: Law); i 
see also Wa On.and others v. Ko Shwe O and others, Selected Judg-” 
ments, page 378. Plaintiff Ma Thu Za and defendant Ma Gyi not 
having received their proper shares, can claim the shares due tothem _ 
on the death of U Myaing, but the ‘shares they have received must be | 
brought into account, and as they have not appealed to this Court, or | 
taken objection to the decrees of the Lower Courts, they cannot recover | 





more than those Courts have awarded them, namely, Rs. 1,035-6-5 * 


_ each out of the money in the hands of the arbitratérs, defendants P 
Ito 5. 
The Lower Courts: have found that, aber Sehesioe faneral anc 
other expenses, there is a sum of Rs. 5,177. for distribution, of which 
Rs. 4,607 ‘are in the hands of defendants 1 to 5, and Rs. 570 are with . 
defendant Ma Ta. Adding Rs. 2,000 on account of the shares already . 
received by Ma Thu Za and. Ma ‘Gyi to Rs. 5,177, there is a sum of 
Rs. 7,177 for division between them and their step-motber Ma Ta. 
I can find no rule of Buddhist law applicable to this case.. Taking 
into ‘consideration the Rs. 1,000 each had before received, the decree 
- of the Lower Courts gives Ma Thu Za and Ma GyiRs. 2 ,035-6- -5. each,, 
or Rs. 4,070-12-10 between them. This would leave Rs. 3,106-3-2 


for Ma Ta,giving her approximately three shares, and each.of thestep-...: 


children’ two shares.. Had it been open to me to make the division... 

_ which appears to me most equitable under the circumstances, I should... 
have been inclined to award:. one-third to the step-mother.and one- . 
third to each of the daughters. As it is, I cannot give:the. daughters: ... 

“-more than has: been awarded to them by the Lower Courts and I there-. . 
fore award the remainder, Rs.3,106-3:2, to Ma.Ta, who was in posses- 
sion of all the property’ ‘eft ‘by U Myaing till she handed t the. = chet. 
Bay over'to the arbitrators. 
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I vary the decrees of the Lower Courts, confirming them as to the 
award of Rs. 1,035-6-5 to Ma Thu Za, and as to the declaration of Ma 
Gyi’s right to Rs. 1,035-6-5, and modifying them as to Ma Hnin Nwé 
and Ma Ta by declaring that Ma Hnin Nwé is not entitled to any 
share of the money in the hands of defendants 1 to 5, and that Ma Ta 
is entitled to Rs. 2,536-3-2 of the said money and 1s also entitled to 
retain Rs. 570 held by the Lower Courts to be in her possession. 


The 13th Fanuary 1897. 

I direct that Ma Ta do recover half her costs in the two Appellate 
Courts from Ma Hnin Nweé and do herself bear the rest of her own 
costs; that Ma Ta.do bear the costs of Ma Thu Za and Ma Gyi in the 
two Appellate Courts, and that they bear their own costs in the Court 
of First Instance. The other parties to bear their own costs. 


Lhe 15th Fanuary 1897. 


Before E. Hosking, Esq. 
QUEEN-EMPRESS wv. NGA KYA GAING anb anoruer, 


Conviction of offence before village headman—“ Offence” —“ Previous conviction”? 
| Whipping Act—Indian Penal Code, s. 75. 

When a person has been convicted of theft and punished under the Lower Burma 
Village Act, and is subsequently convicted under the Indian Penal Code of a theft 
‘committed after the first conviction, he his not liable to enhanced punishment under 
‘section 75, Indian Penal Code, or to whipping in addition to imprisonment under 
section 3 of the Whipping Act. Meaning of the words “ offence” in the Whipping 
Act and “ previous conviction” in section 75 of the Indian Penal Code discussed. 

Queen-Empress V. Nga Maung Gyt, Selected Judgments, 549, dissented from. 


Tue following reference was made to the Judicial Commissioner by 
the District Magistrate of Tharrawaddy :— 


“On the 7th November 1896 the second-class Magistrate, Ményo, . 


convicted Nga Kya Gaing of theft of plantains and sentenced him to 
undergo six months’ rigorous imprisonment and further to suffer 20 
stripes with a rattan, ‘The accused was charged under sections 379-75, 
Indian Penal Code, The previous conviction was not set out in the 
‘charge. On perusing the proceedings, I find that the previous con- 
viction is one by the headman of Kyanginsu of theft of a dungyz, sen- 
tence Rs. 2 fine, passed on the 25th May 1895. 


The second-class Magistrate had no power to use section 75, Indian 
Penal Code, his powers being limited by section 32, Criminal Proce- 
-dure Code. Further, the Whipping Act, as amended, docs not apply 
‘to previous convictions of offences not specially punishable under the 
Indian Penal Code. The previous conviction was not set out in the 
charge, nor was the Whipping Act, quoted in the charge or sentence. 
I therefore have sct aside the sentence of whipping in this case, In 
Queen-E-mpress v. Nga Maung Gyi, page 579, Sclected Judgments, 
at was held by the Judicial Commissioner that a person duly convicted 
of theft under section 7 of the Lower Burma Village Act, in case of a 
‘subsequent offence punishable with imprisonment for a term of three 
years or upwards under Chapter XII or XVII, Indian Penal Code, is 
Jiable to be dealt with under section 75, Indian Penal Code, | 


. Civil. Second 
Appeal No. 93 of 
1806. 

1897. 


Fanuary 
rgth & rth. 


Crimul Revision 
No, 42 of 
1894. 
Fanuary 
Sth. 


ne 


"Criminal Revision 
No. 42:0f 
18976: 
_fanuary 


“8th 


ed 


“Criminal Revision. 
: No. 248 of 


1897. 


February 


Ist. 


Upon. careful consi 
‘éd in: Queen-Empres 


316°. PRINTED JUDGMENTS, COURT OF THE JUDICIAL ~ [JANY, 





Query: Would such an offender. be liable to whipping in addition: 
to. _imprisonment on conviction, as the Whipping | Act, sections 3,-4,: 
-imakes no’ mention of. any offences other than those punishable under: 
the Indian Penal Code.” ee 


The order of this Court is:as follows :-— 


The word “offence” in the Whipping Act, 1864, i is used in thee same 
sense as in the Indian Penal Code, and denotes a thing made punish-- 
able by’ the Penal Code. The previous conviction, “of en offence 
referred ‘to in ‘section 75 of the Indian Penal Code and sections 3 and 
4 of the Whipping Act'means, in my opinion, conviction under the’ 
Penal €ode. Consequently, when a person has been convicted | of theft 


- and “punished under the Lower Burma Village Act, and. is subse- 


quently convicted under the Penal Code of a “theft committed after: 
the first conviction, he is not, 1 think, liable. either to enchanced 
punishment under section 75 of the Indian Penal Code or to whipping 
in. addition to imprisonment under section 3 of the Whipping Act. 
ion, lam unable to agree in the view express- 





. Nga. Maung Gyt (Selected Judgments, page _ 
$49). |The Whipping Act was framed with. special reference to the’ 
Indian Penal: Code; and was: intended to supplement the punishments 
awardable under the Code. The Lower Burma Village Act provides 
only for the punishment of petty thefts, and an offender who has not 
been deterred from offending again by punishment under that Act, 
might very. possibly «be deterred from committing future offences by 





the much heavier punishment which can be‘inflicted under the Penal 
Code without’ recourse being bie to the Whipping Act for poi Sk 


nunishment. 





Before E. Hosking, Esq. _ 
MI ME MA v, MRA THA TUN. 
Maintenance, Arrears of ~Ex-parte ordér of Magitstvate~Warrant for an‘acckmus 
lation of avreavs—Sentence passed upon aenulsar-sieleese e defauiter on 
. payment of arrears due. ; 
An order for the payment. of arrears of maintenance due under a’ private agrec~ 
ment ‘between husband and wife is not authorized’ under section 488, SEO: 
Procedure’ Coae, only an order for a future allowance can be passed, : i 
Evidence of neglect ‘to pay maintenance cannot be taken, or an Order to pay - 
maintenance be passed i in the absence of the husband. ~ 
"Tf a ‘warrant is issued for an accumulation. of arrears for ee months, the, 
Magistrate has-no power to pass a greater sentence than if the warrant related to” 
only one breach.” A sentence.of iniprisonment under section 488 is aoagiutes, and: 


- the. defaulter is-not entitled to release:on payment of the arrears due: 


- ON the 24th March 1896, the Additional First-class. Magistrate of . 
Akyab: ordered Mra Tha Tun'to pay Mi Mé Ma Rs. 15.atrears for the 
maintenanée of their child due-under'an agreement, and R's.'3 a month 
in future. On. the 7th November 1896 Mi M Ma aprilied for assist. 
ance’ in recovering seven months’ arrears and. the cost of her epi 
cation. The Magistrate, after examicing the'applicant in the absence . 
of Mra Tha Tun,- “issued a distress. warratit, -and, on its return unex-_ 
ecuted, passed. the following order’ on the 16th November 1896: “ Re-- 


1895:] COMMISSIONER, ‘LOWER. BURMA, AND SPECIAL. COURT. 317 
Warts 





.“ spondent will undergo two months’ simple imprisonment ; imprison- Criminal Revisi 


“ment to cease on payment of the amount sued for Rs.24” The Dis- —No. 248 of 
trict Magistrate has referred the case for revision as he is of opinion’ 1897, 
that Mi Mé Ma should have been éxamined in the presence:of Mra.-Tha  / nen 


Tun. The District Magistrate’s opinion is correct—see last. paragraph - 
-of section 488, Criminal Procedure Code. The Additional Magistrate’s 

order of imprisonment is, moreover, illegal, It has been ruled by the 

Allahabad High Court that, if a warrant is issued for an accumulation 
‘.of arrears for several months, the Magistrate has no power to pass a 

greater sentence than if the warrant related to only one breach.— Na- 
‘vain, I.LiR., 9 All, 240. It has also been ruled by the Madras High 
Court, that a sentence of imprisonment under section 488 is absolute, 

and the defaulter is not entitled to release on payment of the arrears’ 
-due.—Biyacha, 1.L.R., 8 Mad., 70. For these reasons the Additional 

‘Magistrate’s orders passed upon the application presented on the 7th 

November 1896 are set aside, and he is directed to examine the ap- 
‘ plicant in the presente of Mra. Tha Tun, and, after hearing both par- 
ties, to pass fresh orders. The order of the 24th March, awarding 

‘Rs,.15 arrears, was not authorized. Under section 488, Criminal Pro- 

cedure Code, only an order for a future allowance-can be passed. The 

applicant’s remedy for arrears was by civil suit. I do not, however, 
* consider it necessary in the present case to interfere with that. order in 
the exercise of my powers of revision. 








Criminal Revisi 


Before E. Hosking, Esq. No. 137 of 


| 897. 
NGA KWE anp rwo.ormers v, QUEEN-EMPRESS. Po aca 


gra. 


— 


Mr. Lentatgne—for the applicants. 


Disobedience by an accused person already bound to appear before a Magistrate of 
‘an oral order given by Police Officer to remain at a certain place. 


The accused, who had been-arrested by the police, executed bonds-to appear be- 
fore the Subdivisional Magistrate, Pyuntaza, on and from the 25th September 1896. 
On the.26th September 1896 they were verbally directed by a Sergeant of Police. 

.as well as a Head Constable not to leave Kyauktaga. These directions the ac- 
cused disobeyed. 

Held,—that the accused were not bound to-obey an oral order given by a police 
-officer to appear at a certain place, nor are the police authorized to. give such an 
order, : 

Held,—further, that the police are not authorized to require the attendance of an. 
oe person by-an order in writing under section 160, Criminal Procedure 
Code. . 

- THE accused were not legally bound to-obey an oral order given by 
‘.a police: officer to appear.at a certain place. The accused were pro-' 
secuted for not obeying the oral order to remain at Kyauktaga, and 
were not prosecuted for failing to appear before the Pyuntaza Sub- 
‘divisional. Magistrate as required by their bonds, nor is there any . 
‘legal evidence that the accused did not appear before the Magistrate, 
nor could they-under the circumstances have been properly prosecut- 
. -ed-for such failure. The proper course for the police to have follow- 
'--ed was to take bonds from the accused for their appearance beforé’ 
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_viminal Revision the District Superintendent of Police at Kyauktaga in lieu of the 


No. 137 of —. bonds for their appearance before the Magistrate. The police are not ~ 
1897. authorized to give an oral order to an accused person to attend at any 


Fe a al _ place, nor are they authorized ‘to require the attendance of an accused 
pret person-by an order in writing under section 160, Criminal Procedure 
Code—Saminada Chetty, 1.L.R., 7 Mad, 274. That section only 
applies to the attendance of witnesses. The convictions and sentences 
are set aside. Fines, if realized, to be refunded. | 
_ Civil Second Before E. Hosking, Esq. 
 abpeal ey san ol ' RUSSEL BUX 0 PARAAG. 
ae Messrs. Fox and Lentatgne—lor appel- | Messrs, Eddis and Connell—for re- 
1897. : lant, z spondent, 
February Property produced at criminal trial—Order fur disposal of —Property as to which 
8th. no offence appears ta have been committed—Criminal Procedure Code, s. §17. 


~~ An-order-altering—-the-possession-of property—which._has..been..produced. at.a_ 
criminal trial or enquiry can only be made under section 517, Criminal Procedure © 
Code. Such an order can only be passed as to property regarding which an offence 
appears to have been committed.’ When, however, the order does-not distinguish 
between property as to which an offence appears to have been committed and 
property as to which no offence appears to have. been committed, the order must 
be treated as a nullity.. ‘The Civil Court has no. power to revise an order made 
by a Criminal Court, but if the Civil Court finds such an order to have been made 
without any legal authority, it may trent the order as of no binding force. 

ONE Kyu Lan was tried by the first-class Magistrate of Pegu in - 
October 1895 for committing criminal breach of trust as a servant in 
respect of two head of cattle and was convicted. At the same ‘trial 

‘about 26 head of cattle were produced, and eight persons were brought 
before the Magistrate on a complaint that they had received the 
cattle, knowing that they were stolen property. ‘These eight persons 
were discharged, and the Magistrate directed that all the cattle pro- 
duced should be kept in the possession of complainant, the present 
defendant-appellant, until the claims of the different partics were 
finally settled by the Civil Court. Against this order for the disposal 
of the cattle an appeal was presented to the Sessions Judge, who, con- 

sidering the order a proper one, dismissed the appeal. No appeal 
lay to the Sessions Judge, so his order confirming the Magistrate's 
order has no authority. Paraag, one of the accused persons who were 
discharged, then inst'tuted this action to recover six head of cattle 
taken out of his possession and two calves born subsequently, or their 
value. He obtained a decree for the cattle, and this decree was con- 
firmed on appeal.. The main ground of this second appeal is that the 

Lower Courts wrongly threw the burden of proof on defendant-appel-. 
lant, Russel Bux. 

It is contended by Mr. Lentaigne that the Magistrate’s order was 
passed under section 517, Criminal Procedure Code, and that it con- 
cluded the immediate right to possession (I-L.R., 9 Bom., 183) and 
threw on plaintiff Paraay the burden of proving that he was entitled to 
the cattle. The material portions of the Magistrate's order are as 

* follows :— : 
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“I do not think the evidence adduced and the circumstances elicited in this case 
will warrant a charge being framed against all the accused with the exception of 
the first accused. In the first place, I do not think the evidence of identification is 
as accurate and complete as can be desired in a criminal prosecution of this nature 
«veces I believe, or at least suspect, that the offence of criminal breach of trust 
has been committed by the first accused in respect of many of the cattle produced 
before {the) Court. However, as it is impossible for me to go further into this 

ease, I direct the parties to a Civil Court. ....... 1 direct that the cattle be kept 
ip the possession of the complainant till their claims are finally settled by the Civil 
ourt.”” 

An order altering the possession of property which has been pro- 
duced at a criminal trial or enquiry can only be made under section 

517, Criminal Procedure Code, and there is a presumption that this- 
order was made under this section ; but when the order in question ts 
considered, it becomes clear that it could not be made under section 
$17, and that, consequently, the order was made without any authority 
and is therefore a nullity, The Civil Court has no power to revise 
‘an order made by a Criminal Court, but if the Civil Court finds such 
‘an order to have been made without any legal authority, it may treat 


the order as of no binding force. The order is no doubt relevant, for - 


it is the cause of action in the present suit. 
Section 517, Criminal Procedure Code, says :— 


“ When an enquiry or a trial in any Criminal Court is concluded, the Court may 
. make such’order as it thinks fit for the disposal of any document or other property 
a produced before it regarding which any offence appears to have been committed, 

3 


&e. 
Such an order can only be passed as to property regarding which 
an offence appears to have been committed. The Magistrate says :— 
- “J believe, or at least suspect, that the offence of criminal breach of 
' “trust has been committed by the first accused in respect of many of 
“the cattle produced before (the) Court.” This may amount to saying 
‘that an offence appeared to have been committed as to many of the 
cattle produced, and as to such cattle, if they were distinguished, an 
- order might have been passed; but the Magistrate’s order clearly 
- includes cattle as to which no offence appeared to him to have been 
committed. The Magistrate convicted the accused with reference to 
two head of cattle, and as to them the order was rightly passed; but 
they are not among the cattle in suit. With regard to the rest of the 
- cattle, as the Magistrate has not distinguished between those as to 
which an offence appeared to have been committed and those as to 
which no offence appeared to have been committed, the. order must 
be treated as a nullity, and consequently the onus probandi was 
rightly thrown on defendant-appellant, asthe cattle in suit were seized 
when in the possession of plaintiff-respondent. Mr. Lentaigne argues 
that the Magistrate, from imperfect knowledge of English, expressed 
his meaning incorrectly when he said that he suspected an offence 
as to many of the cattle, and that he meant to say he suspected an 
‘offence as to all the cattle. However imperfect a Burman Magistrate’s 
knowledge of English might he, if he were able to write a judgment 
« jn English, he could. hardly make such a mistake, and the Magistrate 
“gn question evidently has a very good knowledge of the English 
janguage. ; oo . 


Crutl Second 
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Civil Second It is further contended that plaintiff had possession of one of the 
Appeal No, 222 of cattle as..bailee.and .of another as mortgagee, and. is not. entitled to. 
1896, ‘sue. :l-am of opinien:that the argument is not sustainable. 


71897. ‘Mr. Connell ‘has:cited :Mr. Justice Telang’s remarks in Ratanlal 
February Rangildas, \.L.R., 17.Bom.,, 753,-as an authority for holding that, when 
Sth. .an accused. person is:discharged, ‘no order can be passed under section 
ea 517, Criminal Procedure Code. That isnot a correct construction to. 
put upon the remarks. In that case the Magistrate, while holding 
that the facts proved did not amount to a criminal offence, made am 
order for the disposal of property under section 517. This, of course, 
was wrong, for under those circumstances no offence could appear to 

‘have*been committed. 

The appeal is dismissed avith costs. 





Criminal Reviston (pncatd ase SN 
No. 309 of : meh 
1897. Before E. Hosking, Esq. 
cig ai oom QUEEN-EMPRESS..v..MA_KA YA. 
sel Compensation, Imprisonment in default of payment 6 ge of —Proportion to 
‘ “maximum term— Criminal Procedure Code, s. 560. 


When compensation awarded under section 560, Criminal Procedure Code (1), 
can only be partly recovered, :the person ordered to pay compensation is not Hable, 
on account of the unrecovered part of the compensation, to the maximum term of 
‘imprisonment prescribed ‘by that section, namely, one month ; ‘but is only liable to 
apart of a month, regulated “by the proportion which the unrccevered part of the: 
compensation bears to the whole compensation awarded. 

I THINK the District Magistrate has put the right construction upon . 
‘the provisions of section 560, Criminal Procedure Code, as to the: 
term of imprisonment in .default of payment of part of the .com- 
pensation awarded. When compensation awarded under scction 560. 
can only be partly recovered, the person ordered to pay compensation 
is not liable on account of the unrecovered part of the compensation 
to the maximum term of imprisonment prescribed by that section, one 
month, but is only liable to a part of a month, regulated by the -pro- 
portion which the unrecovered part .of the compensation bears to the 
whole compensation awarded. .For example, if Rs, 30 be awarded, 
and out of this Rs. 10 cannot be recovered, the person ordered to 
pay compensation will only be liable to simple imprisonment for 
one-third of a ménth. 


It is unnecessary:to alter ‘the sentence in the present case as .:the 
term of imprisonment-has.expired. 





Before HF. Aston, Esq. 


Criminal Revision 


ae .QUEEN-EMPRESS v. NGA TUN BAW. 
February Dahmyaung ~Dageer—Knife—" Going armed” —Indian Arms Act,s. 19 (e) 
agth. i (Wernacular version). : 


Sao - Themeaning of dakmyaung in the Burmese translation of the Arms Act must 
be limited to the meaning of dagger. 


“Tre ‘Magistrate has convicted the accused of going armed with a. 
dagger in contravention of the provisions of section 13 of the Arms. 


(1) Corresponding to section 250 of the Code of Criminal Procedure,.1898. 
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Act, an offence punishable under section 19 (c) of the said Act (XT 
of 1878). Section 13 prohibits any one going armed with any arms 
except under <a license. According to the definition given in section 
4, “arms” include firearms, bayonets, sword, daggers, spears, spear- 
heads and bows and arrows, also cannon, and parts of arms and 
machinery for manufacturing arms. In order to make a person liable 
to punishment, it must first be proved that he was going armed with 
a weapon strictly coming within the definition of arms.” In the 
present case the Magistrate refers to the weapon in several places as 
aknife. In describing it as an exhibit he calls it a dehmyanune with 
a blade of six inches, and in the charge he also describes the weapon 
asa dahmyaung. “ Dakmyaung” is the word used in the Burmese 
translation of the Arms Act as the Burmese word for dagger, but Iam 
informed by my Registrar, a Burmese scholar, that dahmyaung means 
not only a dagger, but any pointed knife when carried in the waistband, 
such as a poultry carver. A dagger would not ordinarily be spoken 
of as aknile, and if the weapon in question had been strictly speaking 
a dagger, the Magistrate, Mr. Clark, would, I think, have used that 
word throughout the proceedings as the most appropriate word to 
use, and would not have spoken of it sometimes asa knife and some- 
‘timesas a dahmyaung. I therefore come to the conclusion that the 
weapon was, not what would be defined as a dagger, and that the 
_ conviction was crroncous, , 

As Mr. Clark, on the 21st October, ordered the knife to be destroy- 
ed, I am unable to send for it and form my own opinion as to its 
proper name. The meaning of dahmyaung in the Burmese translation 
of the Arms Act must be limited to the meaning of dagger. 

or these reasons! sct aside the conviction and sentence and direct 
that the fine be refunded, 


Note.—In Webster’s English Dictionary a dagger is defined as “ a short sword, 
a poniard,”’ and a poniard is defined as “a pointed instrument for stabbing, borne 
in the hand, or at the girdle, or in the pocket ; a small dagger. 


Before :. Hosking, Esq. 


QUEEN-EMPRESS « NGA BA anp rarnn oruErs, 
Being found in a common paming-shouse-~Acting by Magistrate upon information 
supplied by private tndividual—Public Gambling Act, s. 4. 

In order to make a person punishable under section 4, Public Gambling Act, it 
is not necessary cither that he should be found by a Magistrate or by a police 
officer acting in (he manner provided by section 5, or that information should be 
given by a police officer, A Mayistrate may take action under section 4 upon 
information given by a private individual and may convict upon the evidence of a 
private individual. 

The first class Magistrate of Waktma, upon a complaint made by a 
private person, ‘tried and convicted four persons of an offence under 
section 4 of the Public Gambling Act (IM of 1867). The District 
Magistrate of Myaungmya has referred the case to this Court as he is 
of opinion that a Magistrate is only empowered to take procecdings 
under section 4 upon information given by a police officer. In sup- 
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port of: this. opinion the District Magistrate says: “The wording of 


vu section.4 is ‘clear,and to-bring any. person.under. the law, he must. be. 


“found gaming in'such a place as described under section 3. The 
“only person who could possibly find a man gaming in such a house 


-“ could only be an-officer duly empowered to enter that house under 


“section 5, and I think there can be no doubt that action under sec- 
“tion 4 cannot be taken on information supplied by a private individ- 
“ual”. The District Magistrate then refers to the rulings in Queen- 
Empress v. Nga Sin Gaung and others, Selected Judgmeits, page’ 
486, and Queen-Empress v. Nga Shwe Pan, Printed Judments,; page ~ 
251, and finds them wanting in clearness. In the’ first case it was’ 
‘ruled that, though a second-class Magistrate may not have been em- 


“powered to either himself enter or to authorize a police officer to enter 


a suspected common gaming-house, yet upon information of offences’ 
having been committed under section 3 and 4, he may take cognizance 
of the case and try it. Theruling appears to be clear so far as it goes,” 
but, as the District Magistrate said, it does not decide whether the 


“information Cat bé given by a private individual. li Queen-E’mpress” 


v. NygatShwe Pan it was ruled that, though a police officer may not © 
have exercised’ the power he has of making an immediate arrest for an 

offence under section 13, still a Magistrate may try a person whom a> 
police officer has'neglected to arrest. In that case also the question’ © 
whether a Magistrate could take action for an offence under section ~ 
13 upon information given by a private individual, was not decided. 
The District Magistrate is of opinion that the wording of sections 13 ~ 


and 4 practically the same, and that, under both these sections, “ only 


‘an officer who was authorized to enter a house undera warrant, or'to’ 
“arrest under section 13,:could lay an information upon which a. 
Magistrate could issue ‘a summons.” ae eek 

I am unable to agree with the District Magistrate that the wording. 
of sections 4 and.13 is practically the same. Section .13 expressly 
empowers a police officer to arrest without, warrant persons commit- - 
ting offences under that section and to bring them without delay 
before a Magistrate. Section 4 does not mention the police at .all;.. 
itis only by reading that section with section 5, and making it follow 
section 5, that the Legislature can be understood to mean that,: in 
order that a person should be punishable under section 4, he must.be 
found by a Magistrate or a police officer acting under section 5. Had 


the Legislature intended that section 4 should be understood in this 


sense, it may safely be assumed that the provisions contained: in this- 
section would: have: followed, instead of proceeded, the -provisions 
contained in section 5. | ee Site 9 So Pica ne x 

‘In order to make a person punishable under section. 4,..it is not: 


‘necessary either that he should be found by a Magistrate or bya . 


police officer acting in-the manner provided by section 5, or. that in-. 
formation shouldbe given by a-police officer. A Magistrate may ' 
take action under: section’4 upon information given bya ‘private indi-. 
vidual; and may convict upon the evidence of a private individual.- 
As*I have already ‘pointed. out, there is nothing in section 4 to.indi-.., 


‘ cate that'a-person must be found in a cominon gaming-house by a 
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‘police officer to bring him, within that section. Further, comparing Criminal Revision 


the second paragraph of section 4 with the last sentence of section 6, a0. 08 of 
it will be seen that a distinction is made between the case of persons pode 
found when action is taken under section 5 and persons found when rst. 
action has uot been taken under section 5. The second paragraph —_— 


of section 4 says: “ Any person found in any common gaming-house 
“during any gaming or playing therein, shall be presumed, until the 
“contrary be proved, to have been there for the purpose of gaming.” 
Section 6 vrovides that the finding of cards, &c., in a house searched 
under the provisions of section 5 shall be evidence that the persons 
found therein were there present for the purpose of gaming, although 
no play was actually seen by the Magistrate or the police officer. 
In the one case, playing with cards, &c., must be seen; in the other 
case, it is sufficent if cards alone are found. - 


It may further be noted that in section 6 there is express reference 
to the entry having been made under the provisions of section 5. 
The question Who may give imformation of an offence under section 


13 does not arise in the present case, and Iam therefore unable to 
give an authoritative ruling on this point. 





Before E. Hosking, Esq. 
NGA SAW WA »v. QUEEN-EMPRESS, Criminal Appeal 
a No. 60 of 
Government Advocate—for the respondént, 1897. 
District Magistrate with special powers—Lender of pardon to accompli ce~—Trial March 
of case by the same Magistrate—Criminal Procedure Code, s, 337. rd. 


A. District Magistrate having special powers under section 30, Criminal Proce- 
dure Code, who tenders a pardon to an accused person and examines him as a 
witness under the provisions of section 337, Criminal Procedure Code, cannot in 
Lower Burma himself try the case. 

Tue District Magistrate tendered a pardon to Saw La, and then, 
contrary ta the provisions of the last paragraph of section 337, 
Criminal Procedure Code, tried the case himself. The District Magis- 
trate was perhaps misled by section Xl of Upper Burma Regulation, 
VII of 1889. I do not know of any similar provision applying to 
Lower Burma. 

The Sessions Judge is of opinion that, as the District Magistrate 
considered that there was no evidence to warrant the prosecution of 
Saw Lad, he should have discharged him, and the Sessions Judge 
recommends that Saw Lé, should be discharged by the Judicial Com- 
missioner. 


Had the District Magistrate discharged Saw L@ and then examined 
him as-a witness, the bar to the trial by the District Magistrate 
would not have occurred, but Saw Lé might not then have given the 
same cvidence as he gave while on a conditional pardon. Conse- 
quently, if the order made by the District Magistrate with regard to 
Saw Le is now altered by this Court, the evidence given by Saw La 


2:Crintinal Appeal: 
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cannot-be regarded-as if it-had-been given. after discharge... The ~ 


appeal is admitted. | 


"Bor the reasons stated for admitting the appeal, the convictions - 
“and sentences are set aside, and it is ordered that the’ accused be 


comrnitted to’ the Sessions Court for trial for the same offerice for” 


» which they were tried and convicted by the District Magistrate. 


Criminal Revision 
No. 332 of 
1877, 
March 
roth. . 


Before £. Hosking, Esq. 
GOLAB SINGH », ABDUL RASHID. 


Messrs. Eddis and Connell—for appellant. {| Mr. Lentatgn e—for respondent. : 





Property attached as belonging to an accused, Claims of personsto—Enquiry by 
Magistrate—Order as to disposal of property produced before Magistrate re- 
specting which accused appears to have committed an offence—Criminal Pro- 
cedure Code, ss. 88, 89, 523, 512, 517. 


~~" Sections 88 and 89, Criminal-Procedure-Gode; do-not provide for-any enquiry. . 


into the claims of other persons to property attached as belonging to an accused, 
and a Magistrate should be very careful only to attach property belonging to' the 
absconding accused person. 
Section 523 does not apply to property produced under a search warrant issued 
by a Criminal Court, or produced by the police in carrying out an order of a Ma- 


' -gistrate——Ratanlal Rangildas1.L.R., 17 Bom., 748. When an accused person has 
‘absconded, thé ‘only eriquiry which a Magistrate can make into the truth of the.. 


complaint made against him is an enquiry under section 512, Criminal Procedure 
Code, and if any offence appears to have been committed regarding any property 
produced before the Magistrate at such enquiry, it seems permissible and proper 
to make an order as to the disposal of such property under section’S17. : 

On the 17th April 1896 Abdul Rashid complained to the Subdivi- | 
sional Magistrate-of Yandoon in the Théngwa district that Hafiz 


' Jahangir had sold ‘certain cattle which had been entrusted to his care. 


under an’agreement entered into on the 17th January 1896 at Yan- 
doon. After examining the complaint the Subdivisional Magistrate 
issued a warrant. of arrest. 


On the 5th May the Magistrate records in the diary of the, case . 
that it is stated that the accused had absconded, and he directed that 
proclamation should issue under section 87, Criminal Procedure Code, 
and that a warrant should also issue for the attachment of the pro- 
perty of the accused. . ae? eee 


“It appears that under this warrant, instead of property of the . 


- accused being attached, certain Cattle claimed by the complainant, as_ 
“his property were seized by the police in the possession of one ‘Golab 


Singh and others in the. Hanthawaddy district, but after seizure were | 


‘restored to the persons with whom they were found. 


On the 21st September 1896 the Subdivisional Magistrate of Yan- . 
doon, after examining two witnessess for the complainant, was of 


~ opinion that there was reasonable ground for believing that some of. 


the stolen cows disposed of by the accused Hafiz Jahangir were in 


‘the possession of the aforesaid Golab Singh and others, and he direct." 
“ed that’ fresh watrants should issue under section 88, Criminal Pro- | _ 
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cedure Code, and should be sent through the District Magistrate of Cyiminal Revision 


Hanthawaddy. No. 332 of 
_ The District Magistrate of Hanthawaddy rightly pointed out that Pie 
section 88 was not applicable, and suggested that a warrant should 19th. 


be sent under section 99. 

The Subdivisional Magistrate then sent warrants under sections $8 
and 99, thinking. it might be presumed that the animals belonged to 
Hafiz Jahangir. The Magistrate also seems to have held that the 
animals in question belong to complainant. It was certainly extra- 
ordinary procedure, upon a complaint of criminal breach of trust, to 
attach property, the subject of the complaint, as the property of the 
absconding accused. However, on these two warrants certain cattle 
were seized in the Hanthawaddy district about the 23rd December 
and were subsequently sent to Yandoon. 


On the same date, 23rd December, the Subdivisional Magistrate 
took evidence under section 512, Criminal Procedure Code, as to the 
offence committed by the absconding accused Hafiz Jahangir, and 
then postponed further enquiry till the accused should appear. 

Onthe 15th January 1897 the Subdivisional Magistrate gave tem- 
porary.charge of the attached cattle to the complainant Abdul Rashid, 
and issued notices to the persons in whose possession they were 
attached to prove their claims under section 523, Criminal Procedure 
Code. 

On the 15th February the aforesaid Golab Singh applied to the 
Court to call for the proceedings on the following grounds :~— 

{t) That section 88, Criminal Procedure Code, only applies 
o where there is no dispute as to-the property to be 
attached. 
(2) That. the Subdivisional Magistrate had no jurisdiction to 
pass an order authorizing the seizure of the cattle out- 
side of the jurisdiction of his Court. 

(3) That the Subdivisional Magistrate had no power to give 
over possession of the cattle to the complainant, as they 
had been attached under section 88. 

(4) That the Subdivisional Magistrate had no jurisdiction, in 
the first instance, to enquire into the offence against the 
accused, inasmuch as the offence could only be tried 
where the cattle were made over by complainant to 
accused, which was at Prome, or at the place where the 
offence of criminal breach of trust was committed. 


. This Court called for the proceedings and issued notice to the com- 
plainant, and has heard Advocates for both parties. The Subdivi- 
sional Magistrate, at the time of considering the complaint on its 
presentation, should have referred to the provisions of the Criminal 
Procedure Code relating to the place of enquiry or trial, Section 181 
enacts that the offence of criminal misappropriation or of criminal 
’ breach of trust may be enquired into or tried by a Court within the 
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No. 332 of 


the subject of the offence was received by the accused person or the ~ 
offence was committed. The Magistrate apparently overlooked these 
provisions and thought he had jurisdiction. because the written agree- 
ment was executed in Yandoon. 

When the complainant Abdul Rashid was examined on the 23rd — 
December under section 512; Criminal Procedure Code, he said that 
he told the accused to take charge of his cattle in Prome after the 
bond had been executed, In the application presented to the Sub- 
divisional Magistrate on the 23rd February, after the proceedings bad 
been called for by this Court, complainant alleges that nine head of 
cattle were made over to accused in Yandoon and 26 head in Prome. 
This conflicts with the evidence given by complaint on the 23rd 
Decémber and also with .the evidence: of Maung Tun Sein, a witness 
examined on that date, who deposed that when the agreement was 
executed the cattle were in Prome. 
~“Phe-complainant must-be-held-to-the~-cvidence given in-December— 
before the question under consideration was raiscd. It follows that 
the Subdivisional Magistrate had not jurisdiction to entertain the 
complaint. However, the provisions of section 531, Criminal Proce- 
dure Code, prevent the want of local jurisdiction being fatal to the 
proceedings, especially in the case of an absconding accused. 

The next error into which the Magistrate {ell was issuing a warrant 
under section 8§ for the attachment of property claimed by the com- 
plainant. 

Sections 88 and 89 do. not provide for any enquiry into the claims 


of other persons to property attached as belonging to an.accused, and 


a Magistrate should be.very:careful only to attach property belonging 
to the absconding accused person. 

In the present case, owing to the objection raised by the District 
Magistrate of Hanthawaddy, the cattle were attached under sections 
98 and gg as well as under section 88, and I see no objection to 
the attachment made under the former sccticns, The Subdivisional 
Magistrate having had the attachment made under sections 88 and 
89, then, disregarding the procedure laid down in sections 88 and 89, 
resorts to the procedure prescribed by section 523, Criminal Proce- 
dure Code, [t*has been ruled by the Bombay High Court that this 
section does not apply to property produced under a search warrant, 


‘issucd by a Criminal Court, or produced by the police in carrying out 


an order of a Magistrate. (Ratantal Rangilidas, L.L.R., 17 Bom., 748.) 
The only section at all applicable appears to be section 517, which- 
provides that when an enquiry or a trial in any Criminal Court is con- 
cluded, the Court may make such order as it thinks fit for the disposal 
of any property produced before it regarding which ‘any offence ap- 
pears to have been committed. 

When an accused person has absconded, the only enquiry which a 
Magistrate can make into the truth of the complaint made against 
him his.an enquiry under section 5:2, Criminal Procedure Code, and 
if any Offence, appears to have. been committed regarding any pro- 
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perty produced before the Magistrate at such enquiry, it seems PCl- Criminal Revision 


missible and proper to make-an order as to the disposal of such pro- No. 332 of 
perty under section §17. When, however, the Subdivisional Magis- 1897. 
trate of Yandoon. recorded evidence under section 512 on the 29rd Maree 
December, the property in question was not produced before him, — 


“and consequently there was no evidence as to its identity ; and at the 
‘conclusion of the enquiry no order could be passed under section 
517- 

I cannot now direct a further enquiry under section 512 by the 
Subdivisional Magistrate of Yandoon, who has no local jurisdiction 

‘to enquire into the case. His order giving complainant temporary 
‘charge of the cattle was made without authority and must be set aside. 
_. L think the proper course wi!l be to transfer the complaint as to criminal 
breach of trust and the cattle to the District Magistrate of Hantha- 
waddy, and to direct him, either himself or by a Magistrate subordinate 
to him, to take evidence under section 512, Criminal Procedure Code, 
as to the fact of accused having absconded, and if that fact be proved, 
to take evidence as to the complaint and as to the identity of the 

‘cattle seized. The persons in whose possession the cattle were seized. 
to be at liberty, themselves or by pleaders, to cross-examine complain 
ant’s witnesses, and to be at liberty to give evidence as to their own 
title to the cattle, and, upon the conclusion of the enquiry, the Magis- 

_ trate.should pass such order as he may think fit under section 517 as 

* to the disposal of any of the cattle regarding which an offence appears 
to have been committed. He must be careful to distinguish between 
such cattle and the cattle as to which as offence does not appear to 

’ “have beencommitted. It is only in the case-of the former that he can 
'. pass an order under section 517; the other cattle should be restcred 

‘to the persons in whose possession they were seized, 

“The District Magistrate should be requested to see that the case is 
disposed of with as little delay as possible, 

Accordingly, I. set aside the orders of the Subdivisional Magis- 
trate of Yandoon giving temporary charge of the cattle in question (in- 
cluding all the cattle attached upon the same complaint) to com- 
plainant Abdul Rashid, and direct the issue of an order to the District 

‘Magistrate of Hanthawaddy in the foregoing terms, and direct the 

‘Subdivisional Magistrate of Yandoon to make over charge of the said 
cattle to the Yandoon police pending receipt of an order from the 
District Magistrate of Hanthawaddy as to where the cattle are to be 

“sent for the purpose of the enquiry ordered under section 512, Cri- 
minal Procedure Cede. 

The Subdivisional Magistrate of Yandoon has sent up the record of 

“his proceedings arranged ina very confused manner. The compli- 
cations which have arisen in this case would not have arisen if the 
Magistrate had taken greater care in considering the provisions of 

‘the Criminal Procedure Code applicable before taking action on the 
complaint and before issuing warrants of attachment. he Magis- 

“ trate’s irregular procedure has entailed much delay aad expense which 
might have been avoided. 


Criminal Appeal 
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Before E, Hosking, Esq. 
NGA NGE v, QUEEN-EMPRESS. 


Government Advocate—for respondent. 


Plea of acai laa”! defectively framed—Causing death—Murder—J, ntention— 
Knowledge—Indian Penal Code, S. 302. 


‘Where an ete person is recorded to have pleaded guilty toa charge de- 
fectively framed in material respects, and there is nothing on the record to show 
that the charge was properly explained to the accused, an Appellate Court or. 
Court of Reference should not accept the plea as a plea of guilty creating a _bar to 


“ Causing death” is not necessarily murder. To constitute murder there must 
have been the intention to cause death, or the knowledge that death would be the 
most probable result of the act done, and such intent or knowledge should be set 
out in the charge framed against the accused, 

The accused Nga Ngd was committed to the Sessions Court for 


-trialon_two_ charges, one, for committing murder “by causing the 


death of one Mi Net,” and the other for voluntarily ¢ causing “hurt to 
one Mi Thin U bya ‘dangerous weapon. 

The Additional Sessions Judge of the Irrawaddy Division records 
that the charges were read and explained to the accused and that he 
pleaded guilty to both charges. 

Upon the first plea the Additional Sessions Judge woytoied the 
accused of murder. and sentenced him to death. 

The charge of murder was defectively framed. “Causing death’? is 
not necéssarily murder... To constitute murder there must have been 


- the intention to cause death, or the knowledge that death would be 


the most probable result of the act done by the accused, and such in- 
tent or knowledge should have been sct out in the charge. 

There is nothing on the record to show that the offence of murder 
was properly explained to the accused, and that he pleaded guilty un: 
derstanding the real nature of the offence with which he was charged. 

The accused had been twice examined by a Magistrate.. At the 
first examination he admitted that he caused the death of Mi Net, but 
he alleged that he thought he had a stick and not adain his band 
when he struck her. On the second occasion he made a similar state- 
ment. Neither,of these statements was a confession that the accused. - 
had committed murder. 

Had the Additional Sessions Judge “asked the aceused whether he 
intended to kill Mi Net, or whether he knew that in all probability he 


- would kill hersby striking herin the way he did, there can, | -think, 


be no doubt that he would have replied in the negative. 

The Government Advocate argues that no appeal lies when an ac- 
cused person has pleaded guilty. 

Under the circumstances of the present casc, | am unable to regard 
the plea of the accused as a plea of guilty to the charge of murder. 

There are several rulings of the High Courts in support of the view 
which I take: Qucen-Empress v. Vambille,\. L.R., 5, Cal, 826 ; 
Netai. Luskar v. Queen-Empress, 1. LL. Ry Cal, 410; Atyavu and, 


another v. Queen-Empress, 1. L. R, 9, Mad. 6x, 
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The case also comes before me for confirmation, and I have full 
power to order a new: trial under section 376, Criminal Procedure 
Code, _ 

I reverse the conviction and sentence and direct that the accused 
be retried for committing murder, an offence punishable under section 
302, Indian Penal Code, by intentionally causing the death of Mi Net, 
or by causing her death by acts which he knew would in all proba- 


bility resnlt in her death, 





Before I. Hosking, Esq. 


QUEEN-EMPRESS (applicant) 1. NGA ZUN axp TWo oTHERS (respondents) 
Goverament Adgocate—for the Crown, 
Neglect of duty by headman of ward—Offence—Trial and punishment by Deputy 
omnussioner—~Revison of order by Divisional Commissioner—Lower Burma 
Lowns Act, ss. 6 (as amended by section 4, Act XVIII of 1805) and &. 

A headman of award rendering himself liable to be fined for neglect of duty 
under scction 6, Le wer Burma Towns Act, commits an “ offence ” within the mcan- 
ing of the Criminal Procedure Code, section 4 (p), and such offence must be in- 
quired into and tried, according to the provisions of the Criminal Procedure Code, 
by a Magistrate. Section 8 of the Lower Burma ‘Towns Act has no application, 
to order passed in Criminal procceding’s for offences under the Act. 

THe Deputy Commissioner of Tavoy fined the three respondents 
under section 6 of the Lower Burma Towns Act for refusing to assist 
at a search for opium when required by an Excise Sergeant to do so. 

The Officiating Commissioner of the Tenasserim Division entertain- 
ed under section 8.of the said Act, petitions for revision prescnted by 
the present respondents, and after calling for and examining the re- 
cord, rejected the petitions, sceing no ground for interference, 

The Government Advocate has moved this Court to revise thé orders 
passed by the Lower Courts on the grounds that it is doubtful whe- 
ther the facts constituted an offence under section 6 of the Lower 
Burma Towns Act, and the proceedings were altogether irregular. 

The Deputy Commissioner dealt with the case as a revenue matter, 
and the Commissioner treated the order passed by the Deputy Com- 
missioner as one which he could revise under section 8 of the ‘Towns 
Act. in doing so they were both in crigr. Assuming that the re- 
spondents had rendered themselves liable to be fined under section 6 
of the said Act, they had committed an offence as defined in the Crimi- 
nal Procedure Code, section 4 (p), and under section 5 of the Criminal 
Procedure Code such offence must be enquired into and tried accord- 
ing to the provisions of the Criminal Procedure Code, as the ‘Towns 
Act contains no special provisions for the trial of offences punishable 


under it. Moreover, section Gas amended by section 4 of Act XVUL of 


1845, specially declares the liability to punishment to be dependent - 


upon conviction bya Magistrate. Jn the trial of the respondents the 
prorcdare prescribed by the Criminal Procedure Code was ignored 


owing to misapprehension, ; 
: ° 2 


Criminal Appeal 
No. 83 of 
1897. 
March: 
esth ° 


Criminal Reaision 
No 457 of 
* 18y7. 
Maren 
2eth. 


—— 
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ipa sate --The Government Advocate, I think, rightly argues that section 8 of: 
VO. 457 6 


1807--- ‘the Towns Act. has.no application to orders passed in ‘criminal: pro-' 
aaron ‘ceedings for offences under ‘the Act. The section deals’ only with 
aythy  corders “made ‘by the Deputy Commissioner cr by any of’his subordi- - 
on Nates : it. does not refer to orders made by the Teas pagretiats or 
a Magistrate subordinate to him. 

Without deciding the point, ] am at’ present of opinion’ ‘that a al. 

- lage headman refusing, without good reason, to assist'at‘a search for 

‘opium when required 1 to do so by an Excise Sergeant, rendeis himself’ 

Viable. to fine for an offence punishable under section’ o of the ‘Towns 

Act. 

Searches under the Opium Act are to be eondueted in the: manner 

prescribed by the Criminal Procedure Code for searches. Section 

103, Criminal Procedure Code, requires the officer conducting the 

search to call upon two or more respectable inhabitants of the locality 

.to attend and witness the search. The Criminal Procedure Code does 

not declare such persons to be legally bound to assist, but section 6 of 

the Towns Act enacts that the headman of a ward shall be bound (4) 

generally. to assist all officers of the Government and Municipal officers 


in: the execution of their public duties, and the assistance whichis. or 
absolutely necessary to enable an Excise Officer to make : a ‘search, re 


opium may well be held to come within clause (A). : 
I quash the proceedings held by the Deputy Commissioner and the 
order passed by him, and I direct that the District Magistrate do pro- 
. ceed against the respondents in the manner prescribed by the Criminal ~ 
Procedure Code for their alleged refusal to assist the Bacise. ‘Sergeant 
on ne occasion in question. 


Before E. Hosking, Esq. 


- Chait Stcond ee ~ AINUDDIN AND ANOTHER v7. ABDUL GOFFUR. tren 
y ’ eal Ko, a of Mr. P.,.C. Sen—for appellants, Messrs. Chan Toon and Darwood- = 
1896. fe for respondent. Oe Heh Bae 

‘ Permanen* lease—Fresh lease—Agreement to rescind permanent lease. : 
_The. defendants, holding a permanent lease of certain lands, executed.a fresh. lease. 
agreeing to pay higher rent and to vacate the land at the end of the. year. . Plains, 
tiff, alleging that defendants at the end of the year had given up the land and had, 


again forcibly taken possession, had, as owner, to eject defendants and.-to recover 
damage for wrongful possession. 


Held, —that defendants were entitled to fall back upon their permanent lease; that 
plaintiff. cannot be.heard when he pleads that at the time the new lease . was exe-: 
cuted he was not aware of the existence of the permanent lease, and when he also 

pleads that the new lease was in rescission of the permanent lease. 

_Held—also, that there was no consideration for such recission. .:.. : 

THIS action. was .instituted by Abdul Goffur to eject defendants 
Ainuddin and Alimuddin from 18 pieces of land described in the plaint, 
and to recever Rs.:408-4-6 damages for their having: srongtal -Posses- 
sion of the said land from June to October 1893. 

The facts of the Case are as follows :—- 





; ; 1897. 
“February. 
5th, 


ee 
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On the 15th March 1222 Abdul hukar Kavi, the original grantee A 


from Government, granted a permanent lease of certain land, including 
the land in suit, to defendant Ainuddin and others. The permanent 
lease was not registered, but as there was no registration law in force 
in Arakan at the time of ifs execution, it is admissible in evidence. 
In 18g2 the present plaintiff, Abdul Guffur, son of the original grantee, 
sued the present defendants for Rs. 500 rent for the dend now in dis- 
pute and another piece of land. , 

Defendants claimed to hold the land at a fixed rent under the 
abovementioned permanent lease. The suit was compromised, the 
parties informing the Court that the full amount of the claim had been 
paid, On the same date, the 28th September 1892, defendant Ainud- 

' din executed. an agreement (Exh. I) by which he agreed to pay Rs, 
296-8-o rent for 1892 and to give up the land at the end of the year. 

‘In the plaint it is alleged that the defendants did give up possession 
at the end of 1892, and that in June 1893 they forcibly took posscs- 
sion of 18 pieces of the same land. : 

- The question: is,—Can defendants now fall back upon'their perma- 
~nent-lease? In other words,—Is that lease still in force ? 

Plaintiff has all along denied knowing anything about the perma- 
nent lease, but it has been clearly proved, and its genuineness is not 
disputed in this Court. pe 

‘It is contended for plaintiff-respondent that the permanent Icase 
was rescinded by the-agrcement of the 28th September 1892. That 
agreement makes no refcrence whatever to the permanent lease; and 
plaintiff never admitted the existence of suchalcase. How then could 
the partics to the agreement of 1892 have agreed to rescind the per- 
manent lease ? Assuming that there was an agreement to rescind the 
permanent Icasc, there was no consideration for such an agreement. 

By a written statement put in by: plaintiff on the first remand by 
this Court, he stated that the agreement of the 28th September 1892 

swas exccuted after the first suit had been, compromised, consequently 
the compromise of that suit could not have been the consideration 
for defendants relinquishing their rights under theix permanent Icase. 

It is also contended that the compromise of the first suit. prevents 

. defendants sctting up the old lease. Ithas no such effect. It only 
roves that, as regards the rent then claimed, defendants waived any 
right they had to pay a lowerrent under the permanent lease. Des 
fendants, however, deny that they actually paid the whole rent claimed 
in the first suit, though it is so stated in the “joint application which 
they and plaintiff presented to the Court. Ido not think it is neces- 
sary to decide what amount was paid. Vor the purpose of this suit 
it may be assumed that defendants paid the whole of the rent then 
claimed. It may, however, be noted that plaintiff then and there 
accepted.a fresh agrecment for about half the rent claimed in the/first 
suit. 
"Mr. Darwood further contends that the old lease, though described 
as a permanent leasc (amyé patta), is not a perpctual lease, He 
cites Rajaram and others v. Navasinga, 1.L.R., 15 Mad,, 199, where 
it was held that though a lease may be described as a permanent lease, 


Ciotl Second 
ppeal ae 1§6-0f 
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Civil Revision 
_ Nowr of 
1897. 
February 
sth, 


eaeenitaane | 





it-is‘not necessarily a perpetual. lease... The question there was whether 
the heirs of the original lessee were entitled to hold ‘the land under 


'. the lease.. In the present case the first deferdant is the original’ 
lessee, and I see no reason.for holding that the lease is not at any ~ 


rate good for his life. Whether it will ensure for the benefit of ‘his 

heirs it is not necessary to determine in the present suit. © ia 
‘J reverse the-decree of the Lowsr Appellate Court, and dismiss 

the claim with all costs on plaintiff-respondent. ers : 


Before E. Hosking, Esq,, 
YE LUN HO TAUNG v. MA MIN GAUNG. 


Messrs. VanSomeren and Bagley—for | Messrs. Eddi's and Connell—for respond: 
applicant (defendant). ent (plaintiff). 
Recovery of money paid voluntarily and under no mistake—Decree upon case not 
substantially covered by pleadings and statements of the parties before issues 
Money which is paid voluntarily by a person who is not acting under-any mis-"~ 
‘ake cannot be recovered. ‘ i 
A plaintiff is not entitled to a decree upon a case which is not substantially cover .- 


' ed by:the pleadings and. statements made by the parties when they., had. been. 


Cintl Revision 

“No. 4 of 
1897. 
‘Marck 
gr. 





examined before issues were framed. 


_ IN May. 1896 a theft was committed in the house of plaintiff’ Ma _ 
Min Gaung. In December she learnt that some of the stolen property. 
was with: defendant, who.is.a pawnbroker. She accordingly . went to: 
his shop, and without claiming.them as her own property, bought for 
Rs. 15-4-0 some things which she says were stolen when the theft was 
committed last May. She then sued defendant for the purchase-. 
money, and.the.Myoék awarded her claim. The Myodk, erred in 
doing so, as money which is paid voluntarily bya person. who is not, 
acting under any mistake cannot be recovered. The Myoék, more- 
over, took no notice of the fact that the plaintiff, by her. evidence, : 
made a case quite different from the case made in the plaint. A. 
plaintiff is not entitled to a decree upon a case which is not. substan- 
tially covered by the pleadings and the statements made by the parties 
when they hive been examined before issues are framed. | es 

The decree of the Myodk is set aside and the plaintiff's claim is dis 
missed with all costs. . 





Before E. Hosking, Esq. 
" CASSIM ALI 2 TANDA MYA. | - 
Messrs. Chan ‘Toot and. Darwoed~for | Mr. Sen—for plaintiff. (respondent). 
‘ defendant (applicant)... . femme Oy ee 
‘Interest on costs—-Interest at high rates—Civil Procedure Code, $5,222, 
Interest on costs may not exceed 6 per cent. Where high interest. .has beer: 
‘awarded up to date of suit; no further interest should trdinarily be allowed. fe 
_ By his judgment the Judge has awarded interest at.12 per cent. on: 
costs ; this was erroneous. - Interest on costs may not exceed six per 
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‘cent.—Civil Procedure Code,‘section 222. The decree, however, does 


‘not award interest on costs, though a decree should agree with the 
judgment. 

‘The Judge has also given interest at 12 per cent. on the principal 
and interest decreed. 

It is not usual for Courts to allow interest after decree on money 
award at so high a rate as 12 per cent. except in mortgage suits, 
The Judge will exercise better discretion by awarding a lower rate in 
future, and, where high interest has been awarded up to-date of suit, 
no further interest should ordinarily be allowed. 

Farties to bear their own costs in this Court. 


Before E. Hosking, Esq. | , 
“MUTU CURPAN CONAR ann anotuer v. N.S. YAGAPPA MAISTRY 
AND TWO OTHERS, 


Messrs. Lowis and Giles—for appellants. | Mr. Wilkins—for first respondent, 


. Suit by vendee or mortgagze to establish vight to attached property—Good consideye 
‘ation —Bonié fide transaction—Burden of proof—Civil Procedure Code, s. 283, 


In a suit by a vendee or mortgagee under section 283, Civil Procedure Code, it 
is incumbent on the plaintiff to give primd fucie proof that there has been a real 
and bond fide'transaction. It is not sufficient merely to prove that there has been 
a registered deed of sale or mortgage. ‘ 

In‘a suit between a vendor and vendee, or between a mortgagor and mortgagee 
‘when the execution of the deed has been proved, there is a presumption that con- 
sideration has passed, and the burden lies on the vendee or mortgagee of proving 
that there was no consideration, or that the consideration was less than stated in the 


deed. 

kee eaten the vendee or mortgagee has to prove the sale or mortgage 
against a third party, the presumption that consideration has passed does not arise 
upon mere proof of execution of the instrument; the plaintiff must prove that there 
has been good consideration for the conveyance. 

In February 1896 the present plaintiff-respondent No, 1, N.S. Ya- 
gappa, applied to have the attachment raised in respect of certain 
property which had been attached by defendants 1 and 2, appellants, 
in execution of a money decree obtained on the 11th January 1896 
against defendants 3 and 4, respondents 2 and 3. Yagappa alleged 
that the property was in his possession under a registered mortgage. 
His application was dismissed and he then instituted this action under 
section 283, Civil Procedure Code, to establish his title to the said 
property. The District Judge found that the plaintiff had failed to 
discharge the burden of proving that the property in- question had 
been mortgaged to him. He found the execution of a registered 
mortage proved, but doubted the evidence as to transfer of posses- 
sion, and did not discuss the evidence as to consideration. On ap- 
“peal, the Commissioner held that as the mortgage was proved, the 
burden of proving that the mortgage was a fraudulent one lay on the 
defendants, and without deciding whether there had been transfer of 
possession or consideration for the mortgage, in the absence of any 
“ evidence for defendants he reversed the decree of the Lower Court 


and declared the mortgage sted upon to be valid. 
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, Civil Second, Defendants 1 and 2 appeal on the ground that the Lower Appellate 
App neat Court wrongly threw yes Gobi on them. sini cao 
March In a suit by a vendee or a- mortgagee under section 283, Civil Pro- 
19th, cedure Code, it is incimbent on the plaintiff to give primd facie proof 
aaa that there has been a real and bond jide transaction. It is not suffi- 
cient merely to prove that there has been a registered deed of sale or 
mortgage. In a suit-between a vendor and vendee, or between a mort- . 
gagor and mortgagee when the execution of the deed has been proved, 
there is a presumption that consideration has ‘passed, and the burden 
lies on the vendee or mortgagee of proving that there wa’ no cons ° 
sideration, or that the consideration was less.than stated in the deed. 
When however, the vendce or mortgagee has to prove the sale or mort- 
gage against a third party, the presumption that consideration has 
passed does not arise upon mere proof of execution of the instrument 
of title ; the plaintiff must prove that there has been good consideration 
for the conveyance, 


In the case of Digumburce Dossee v. Banee Madhub, 15 W. R., 
"155; the Calcutta» High Court held that, in a suit under the corre- 
sponding section of the Civil Procedure Code of (861, when plaintiff, 
shows ‘that a deed.of sale has been executed in his favour. by the 
judgment-debtor, and that consideration money: has passed, and pos- 
session has,been given him, he’ starts his case sufficiently, and if the 
defendant alleges that the sale. was collusive and fictitious, it is for him 
to show. that it was so,: ' 5 i frat 
- In the present case I think that the District Judge had good grounds. 
for looking upon the transaction with much suspicion. In the mort: - 
gage. bond. which was executed in..November 1895, the consideration, 
purports to be Rs. 1,900 cash, while it is said to have been old debts. 
This variance is not in itself material, but there is no satisfactory.‘ evi+.: 
dence that defendants 3 and 4 owed plaintiff so large asum. Oncon-~ 
sideration of the whole of the evidence, I find that plaintiff has -failed 
to'make out a satisfactory primd facie case. J accordingly reverst 
the decree of the Commissioner and restore the decree of the Distric 
Judge, with all costs on plaintiff. 





7 ; Before L. Hosking, Esq. 

Civil Second... MA NAW-ZA anv rour oruers v. MA THET PON, = 3BLR Ny 
Abpeal Noy of .. Mr. Sutherland—for appellants, | Mr. Hla Baw-—for respondent. Bod 
1897. * Baddhist law-—-Husband and wifeSuccession— Survivorship —Succession certifi- 

eee So cate Act, s. 4.. 

5 ' Husband and wife under the Buddhist law take from each other by succession 

, and not by survivorship, It is necessary therefore for the survivor to obtain a 

certificate under the Succession Certificate Act before he or she can recover through 

the Courts debts due to the deceased, © 

-~ Bots the Lower Courts have found that there has been no oe 

ment of any part of the money entrusted by Nga Tha Hla to Ma Nu 

and U Mo.- This question cannot be reopened in this Court, ; 
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- The Lower Appellate Court, in its remand order of the 4th Septem- 
ber 1896, appears to have overlooked the provisions of section 4 of the 
Succession Certificate Act (VII of 1889). It is contended by Mr. 
Hla Baw that by Buddhist Jaw a Burmese wife succeeds to her hus- 
- band by survivorship and not by succession, and therefore no certi- 

‘ficate is necessary. Mr. Hla Baw has not been able to cite any 

‘authority in support of his contention, but has merely referred to 
rulings relating to Hindu law. The point has been considered by 
Mr. Burgess in U Guna v. U Kyaw Gaung (Agabeg’s Burma L. R., 
“Vol. IJ, p- 50), * and he is of opinion that husband and wife, under 

Buddhist law, always taken from each other by succession and not by 

survivorship. , I concur in this opinion. 


Mr. Hla Baw further contends that, if a certificate is required, it 
should only be for’ half the debt, as the husband and wife had eacha 
‘half share in the money claimed. The Succession Certificate Act 
does not provide for any such splitting up of debts. 


I set aside the decree of the Court of First Instance as a decree 
absolute and make it a decree provisional, contingent on the produc- 
tion in two months of letters-of-administration evidencing the grant 
to plaintiff of letters-of-administration to the estate of her deceased 

husband, or a certificate granted under the Succession Certificate Act 
and having this debt specified in it. 

Each party to bear their own costs in this Court. Should plaintiff 
fail to produce letters-of-ad ministration or certificate witbin two months, 
each party to bear their own costs throughout. The time may be 
extended by the Court of First Instance upon gocd cause being shown. 


.* “But supposing it were otherwise, and the question whether the estate of a 
husband and wife goes upon the death of one of them to the other by succession or 
survivorship were essential to the decision of the case, I am of opinion that it ought 
to be answered that it is not by survivorship. The property which is acquired to- 
gether by husband-and wife during coverture belongs, according to Buddhist law, 
to each equally, and there is joint possession ; but it seems to be held on the prin- 
ciple of a tenancy in common and not on that of a joint tenancy. It is not only 
enjoyed equally, but each is entitled to a half of the principal, and can take that 

‘half in the event of a divorce. There is nothing in Buddhist law corresponding 
with the Hindu faw according to the Mitakshara school, where, when one of the 
coparceners drops out on death, he leaves absolutely nothing behind him, his 
interest in the joint estate merely swelling the interest of the coparceners who out- 
live him: There seems to be no mention of survivorship in the Buddhist Dham- 
mathats. Inheritance is spoken of throughout. If survivorship were the acknowl- 
edged principle, only heirs of the survivor would have aclaim on the survivor’s 
death in his turn, but section 32, X, Manugye, gives a share to the parents of the 
‘husband or wife who has died first. It is only where there isno issue that the 
husband or wife takes completely from the other on death ; when there are children, 
their right of inheritance is recognized, as in sections, 2, 3, 4, 5, 8, 10, TI, 12, of 
the tenth chapter of Manugye. These provisions show that the deceased is con- 

-’ sidered to have left property behind, which is inconsistent with the theory of absorp- 
tion of everything by survivorship. When there is no issue, the position no doubt 

- resembles that of survivorship, but it is also consistent with that of succession, and 
on the considerations set out above, it may reasonably be held that husband and 
wife, under Buddhist law, always take from each other by succession and not by 
survivership.” ae: ; ; ea 
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rae even Before &. Hosking, Esq. 
Criminal Reotsion QUEEN-EMPRESS wv. NGA SHWE HMAN anp 14 oruers. 
Nos. 433 10.457, Extracting the sap of a Tari tree “ Manufacture” of fermented liquor, Defint 
tton of term Exctse Act, s. 45. : 


439 to 4, 443 to 
#4% 448, 458, and Extracting the sap of a ar? tree is not “ manufacturing ” fermented liquor, and 


hdl is not an offence punishable under s. 45 of the Excise Act. 

April IN these 15 cases the accused have been convicted of an offence 

gth, punishable under section 45 of the Excise Act, 1896, by making fer- 
- os mented liquor namely, ¢ar7,in contravention of section.5; in two 


cases (437 and 441) the accused have each been fined Rs. 30, with 30 
days’ rigorous imprisonment in default of payment, and in each of the 
other cases the sentence has been a fine of Rs. 15, with 15 days’ rigor- 
ous imprisonment in default of payment. 

In each of these cases the quantity of far7 did not excecd 4 quarts, 
the limit allowed for possession. There is nothing in any of these 
cases to: show that any artificial process.was used. in making the tard, 

The Magistrate was evidently of opinion that the mere tapping a 
tree for ¢ar¢ without a license contravened the provisions of scction 5 


of the Excise Act, 
In his Circular No, 10 of 1882, the Financial Commissioner says :— .- 


“Tam directed by the Financial Commissioner to invite your attention to Fis 
nance and Commerce Department Nctification No. 6y, dated the 30th December» 
1890, under which fermented liquor is held to include turd, though it may. not, have 
perceptibly begun to ferment.. It is understood thatthe process of. fermentation . 
begins, although imperceptibly, immediately. after the fart hasbeen drawn from’ . 
the tree, and therefore, in the absence of any definition of the term ‘ manufacture’ ° 
in the Excise Act, a person tapping his own tree technically commits an offence. . 


against the Excise law. : 1 
“2. 1am to point out that it is not the intention of Government toprevent a per-. | 


son from tapping his own toddy-tree. ‘The Financial Commissioner accordingly | : 
declares that the term ‘ manufacture’ in section § and elsewhere of the Excise Act ™: 
does not include natural fermentation of tav7 unaided by any artificial process," ' 
.. Prosecutions under the Excise Act, 1881, were restricted by section. : 
47, and under the new Act are restricted by scction 57. It is quite. 
in accordance with the spirit of the Act that the Financial Commis~ 
sioner should issue instructions as to cases in which there should be 
no prosecution,» but. if, as in the present Case, such instructions are 
overlooked or disregarded, then the question ariscs, whether merely 
tapping a tree for sap is an offence. 

The Firancial Commissioner dees not say under what authority he | 
defined the meaning of “manufacture,” and] can find no provision 

‘of the Excise Act which empowers him to define the meaning of words 
used in the Act. 

Section 55 (g) of the Excise Act, 1881, corresponding with section 
65 (g) of the Act now in force, empowers the Financial Commissioner 
to make:rule consistent with the Act, to provide generally for carry . 
ing out the provisions of the Act.. Assuming that this section autho- - 
rized the Financial Commissioner to define the meaning of “ manue 
facture,” then the objection arises that, as in the opinion of the Finan- 
cial Commissioner“ex pressed inthe first paragraph of his circular, a 
person tapping his own tree technically commits an offence, cong¢s . 
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quently the definition which the Financial Commissioner gives in the Cyiminal Revision 
following paragraph is somewhat inconsistent with the Act, and there- Nos. 493 to 437 
fore is not a definition which the Financial Commissioner is author- 439 ¢o 441, 443 te 


ized by section 55 (g) or section 65 (g) to make 449, 448, 458, and 
I, however, am unable to agree with the Financial Commissioner oe ar 

that, inthe absence of any definition of the term “manufacture” in April 

the Excise Act, a person tapping his own tree technically commits an 7th. 

offerice, That does not appear to me to be a sound argument. I = 


would, on the contrary, argue that, in the absence of a special definition 
of the woid “manufacture” as used in the Excise Act, a person mere-= 
ly tapping a tree for éarzZ cannot be said to “manufacture” ¢ar7. In 
the absence of such special definition the word should. be understood 
in its ordinary sense, and implies the use of some artificial process to 
convert raw material into something else. The Legislature can give 
any meaning it thinks fit to any word used in an Act, and the word 
must then be understood in that sense, Thus, the sap of a évri tree, 
as it runs from the tree, is {0 be understood to be fermented liquor, 
but how js the sap obtained? The tree has to be cut in order to 
allow the sap to coze out, but can it be said that the sap is manufac- 
tured ?7..[ethink not, It is no more manufactured than the milk of 
a cocoanut, obtained by cutting open the cocoanut, or than the milk 
of a cow, obtained by milking. If the Legislature declares the milk to 
be cheese, it is the Legislature which makes a nominal change, and 
the person who extracts the milk is not responsible for the nominal 
change unless the Legislature declares him to be responsible. It does 
not scem‘to have been in the contemplation of the Legislature that a 
license should be required for extracting fa77. Special provision is 
made for:the grant of licenses for the sale of far7, but no such ‘provi- 
sion is made for the grant of licenses for extracting Zarz. 

As the sap of a far? tree, on oozing out, immediately becomes fer- 
mented liquor in Burma within the meaning of the Excise Act, it 
does not seem to be material whether -any artificial process is subsc- 
quently uscd to assist fermentation. I hold that extracting the sap 
of a tari tree is not “ manufacturing” fermented liquor, and is not an 
offence punishable under section 45 of the Excise Act. 

In the cases under review, the accuscd persons alleged that they 
merely tapped their own trees for their own consumpticn, and there 
was no evidence offered to rebut this. 

I sct aside all the convictions and sentences and direct that the 
fines be refunded. 


Before £. Hosking, Esq. 


; Ctuil Second 
MA NGWE U ». SIT PYAW. Appeal No, 38 of 
Messrs. Eddis and Connell—for appel- | Mr. Sutherland—for respondent. - es 
lant. : a 
Plaint disclosing no canse of action.—Defect in plaint how curable. ak 


Where a plaint discloses, when strictly read, no canse of action, it is not compuls 
sory to dismiss the suit: the defect in the plaint may be cured by the facts elicited 
during the examinaticn of the parties which do appear to show a cause of action 
Laut the plaintiff should not be allowed to make a case absolutely inconsistent with 
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the plaint.’ Where there is absolute inconsistency between a 
plaint and a ‘statement made ty the plaintiff under examination 
the proper course is to have the plaint amended if such amend 


May. “Spy the proviso to section’53, Civil Procedure” Codes grrr 
eyes oe upon wi 
stated by the Commissioner :— 


THE point of law upon which an appeal has been + 


«Tf a plaint discleses, when strictly read, no cause of action, m 
‘missed, ‘or'can this failure be cured by the facts elicited during 
the parties which do appear to show a cause of action ?” 

I'am of opinion that the defect in. the plaint may 
manner suggested.in the latter part of the question, £ 
should-not be’allowed to:make: case absolutely incons 
plaint.. The Court has to frame issues, not only fron 
-but also from the ‘examination of the parties. The ple 
defective owing to bad drafting, and the partics are 
rigidly by their pleadings, but where there is absolut 
between a statement in the plaint and a statement ma 
tiff under examination on a material point, the prop 


~-have..the-plaint amended,.-if such .amendment..is.no. 


proviso’ ‘to section: 53, Civil Procedure Code. Th 
plaint discloses no cause of action has been held not t 


“suit— Man Gohind Sircar v. Umbikamonee, 16 W.. 


Ahmed v. Tari Rai, 1.L.R, 7 Cal, 343. | 
It did not occur:'to the Court of First Instance tha 


closed no cause of action against the second defend: 
“missioner seems:to have thought the plaint somewhat 


as it was drafted by the husbend of the second defer 


‘Advocate, the ambiguity may not have ‘been accider 
. thissioner held in his. judgment on appeal that the pla’ 


disclosed'-no ‘cause..of action against the second de! 
considered wkether the case which he agreed wi 
Judge in‘ finding proved against the second defend: 
consistent with the plaint, and the evidence in suppot 
unsustainable, and Ee decided that it was not, and: 
firmed the decree of the District Judge, awarding th 
the second defendant. __ 

TL am of. opinion that the Commissioner committed 
and I dismiss the appeal with all.costs on appellant. 


Before E. Hosking, Esq. 
QUEEN-EMPRESS v. RE BAW. 


©” Offering bribe—Bribing a public servant—Indian Penal Cod 


116, . 

The accused ‘offered a-bribe of Rs. 90 to. an Excise Officer to p 
against him for offences under the Opium and Excise Acts. Tl 
Opivim Act:was the possession of 4 annas weight of optum. F 
Magistrate: imposed a fine of Rs. 10 upon the accused; The 
Excise Act was the:possession of 12 bottles of sezzyé; and the pi 
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for that offence was a finc of Rs. 75. The Magistrate, besides sentencing the ac- 
‘cused tn pav a fine of Rs, 50 under section 214, Indian Penal Code, also ordered 
the confiscation of the Rs. go offered as bribe. 


Held,—thatas the accused offered on illegal gratification to a public servant 
whose duty it was to prosccute for offences against the Excise Act, he should have 
‘been tried for the more serious offence of abetting an offence undet section 16y, 
Indian Penal Code, but that the gravity of the «ffence in question rather depended 
upon the gravity of the offence which he wished to conceal than upon the amount 
he offered, though the amount offered as representing the degree of temptation 
-should also be taken into consideration, - 

THE following reference was made by the District Magistrate of 
Akyab :— 

“In this case Ré Baw offered a bribe of Rs. 99 to the Excise Inspector, 
Mr. Panioty, in order not to prosecute his wile for an offence. 


“The Subdivisional Magistrate of Rathedaung, Maung Chin Hlwa, exercising 
first-class powers, sertenced R¢ Baw on the 23rd December 1896 to pay a fine of 
Rs. 50, in default, to suffer one month’s rigorous imprisonment. ‘The conviction 
was under section 214, Indian Penal Code. - 

“It seems tome that the sentence is too lenient, sol report the case to the 
‘Court of the Judicial Commissioner,” 

The order of this Court on the rcference was as follows :— 


For bribing the Excise Officer not to prosecute under the Opium 
Act the accused was liable to three months’ rigorous imprisonment and 
-a fine of Rs. 250 under section 214, Indian Penal Code, and section g, 
“Opium Act and for bribing the Excise Officer not to prosecute under 
section 51 of the Excise Act the accused was liable to 22 days’ rigor- 
‘ous imprisonment and a fine of Rs. 125. The Legislature apportions 
the punisliment according to the gravity of the offence which the 
‘person offering the bribe tries to conceal. Inthe present case only 
4 annas weight of opium was found, and for that offence the punish- 
ment awarded was Rs. 10. The offence under the Excise Act was pos- 
session of 12 bottles of sevzye, and the punishment awarded was ‘Rs. 
75. In neither case did the punishment, in my opinion, err on the 
‘side of leniency. The accused offered a bribe of Rs. go to prevent 
these prosecutions. The gravity of the offence rather depends upon 
ithe gravity of the offences he wished to conceal than upon the amount 
he offered, though the amount offered, as representing the degree of 
temptation, should also be taken into consideration, The Magistrate, 
besides sentencing the accused to pay a fine of Rs. 50, also ordered 
‘the confiscation of the Rs. go offered as a bribe. 
1 do not think that the ends of justice require any enhancement of 
tthe sentence. 
As the accused offered an illegal gratification to a public servant 
whose duty it was ‘lo prosecute for offences against the Excise Act, 
he should have been tricd for the more serious offence of abetting an 
-offence under section 161, Indian Penal Code; but had the conviction 
been under sections 161 and 116, Indian Penal Code, | think a fine 
-of Rs. 50, and confiscation of Rs. go would not have been inadequate 
punishment secing that the accused failed to prevent the Excise and 
Upium prosecutions and considering the petty nature of these prose- 
scutions. 
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: Before poe Bonbine, Esq. 
-MAUNG PO MYA v. MA PU. 
Mr. Agabeg—for appellant. _ 


Aetbeniint not to alienate. specific. property —Charge upon property—Intention of: ; 
parties. ; 


An agreement. not to alienate Specific property creates a putes ation ante pro- 
; perty. 
MAUNG “PO -CHEIK ‘executed an agreement with Ma: Pu Te “he. 


‘would give her 650 baskets of paddy as. the rent of certain land and .. 
- for the hire. of four buffaloes for one year ; he further agreed .not to 


" give any paddy from. the.land. to any other person before giving Ma 


Pu 650 baskets, and that, if he did so, Ma Pu might take all the 
paddy yielded by the said land. 

The Lower Appellate Court has held that the agreement created a 
mortgage on the crop in favour of Ma Pu. In coming to this conclu- 
sion, “the Judge took into consideration the general tone of the docu- 
ment, the fact that it was registered in the register of moveable pro- 


- perty, and other indications that Ma Pu wished to have security: for 


her rent. 
Mr, Agabeg argues that as there was no stipulation that. any alien-__ 


“ation of the ” paddy : should be invalid, the mere agreement not to. 


alienate did not create a. charge on ‘the crop. He has referred to _ 
Gunoo Singh v. Latafut Hossain, LL.R., 3 Cal. 336: In that case 
the agreement not to alienate did not specify any particular‘property, 


~ and: the: Court held that the deed in question merely ‘amounted to a: ~ 
‘géneral covenant not to part with any of the debtor’s property. In — 


Najtéulla Mulla v. Nusir Mistre, \.L.R., 7 Cal., 196, the Court also 
held that the words used in the bond were not sufficient to give a lien 
upon any specific property. In Rajkumar Ramgopal v. Ram Dutt 
Chowahry, 5 B.L.R., 264, Couch, C.J., said: “ No: precise. form 
‘is required for a mortgage, and [ think it is sufficient if it appears to 


‘have been the intention “of the parties to create a charge upon the 
“lands, and in ascertaining the intention, ‘the form of expression, the.. 
ae literary sense isnot to be so much regarded as the real. meaning * 


“ which the transaction discloses.’ (Hunooman Persaud ‘v. Mussumat 


- “ Babooee Munraj, 6 Moore’s Indian Appeals, 410.)” 
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In the present case the agreement related to specific property, and I © 


think the Lower Appellate Court had sufficient grounds for finding that. 
‘it was the incention-of the parties to the agreement that Ma Pu should 


have a charge on the crop for the amount of rent and hire dueto her.:. 
I dismiss the appeal with. costs. 


Before: E. Hoskbig, Esq. 
N.L. C es NARAINAN CHETTY v. V:V.R. MEYAPPA CHETTY. 


“Messrs, Lows ‘and Giles and Mr. P. C, Mite ‘Lentaigne—for respondent. 


Sen—for applicant... 


Execution case, Order dismissing—Removal of attachment —Procedure—Striking , 
_ Off execution case. : 


Hela; that a ‘Court shou'd. not, for its own convenience and without notie to. 


~ patties, order the. dismissal of an execution case, and direct the removal of the 
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- attachment in such case. When the parties do not appear at the time fixed for 
‘hearing, the Court may dismiss an execution case, and leave it open to the parties 
to apply to have the case reopened.. 
Effect of order “ striking off’ an execution cas¢, considered. 


‘ RESPONDENT MEYAPPA CHETTY, on the 2nd June 1896, obtained an 
order of the Court of the Civil Myoék of Pegu for the attachment of 
‘Certain properties in execution of a money decree against Ko Po 
Ték it, execution case No. 354 of 1896. Thereupon, Narainan Chetty 
applied for the removal of the attachment on the ground that the 
“properties had been mortgaged to him. The record of this applica- 
tion is not before this Court, but it appears that the Myodk directed 
‘that the properties should remain under attachment subject to Na- 
rainan's mortgage. * 

On the 14th October 1896 the Myodk, without notice to the decree- 
holder, passed the following order in execution case No. 354 of «899; 
“ Case dismissed. No further steps (have) been taken by the decree- 
‘holder, Attachment removed.” The very next day Narainan Chetty 
‘got a deed of sale executed by Ko Po Ték and registered, conveying 
to him the equity of redemption on the properties which had been 
under attachment. On the oth November 1896 decree-holder Meyap- 
pa Chetty presented a petition in execution case No. 354 of 1896, 
' praying that the properties under attachment should be sold subject 
to Narainan Chetty’s mortgage. 

No order has been recorded on this petition, and the following day 

‘Meyappa Chetty presented an application for execution of his decree 
by sale of the properties under attachment, and this being numbered 
"as execution case No. 605 of 1896, the Myodk ordered the issue of 
' proclamation of sale of the properties attached in Civil Execution 
case No. 354 of 1896. Narainan Chetty, understanding that a fresh 
attachment had been put en the properties, applied on the 1oth Dec- 
- ember 1896 for the removal of the attachment, Miscellaneous case 
No. 442 of 1896. Onthe 15th January 1897, Narainan Chetty presented 

a petition praying that Meyappa’s application for the enfo-cement of 
' the attachment issued in Civil Execution case No. 354 of 1899 by sale 
‘ of the properties without a fresh attachment shoul. be set aside. 

‘On the 18th January 1897 Narainan Chetty presented another peti- 
tion, representing that when he filed the application of the roth Dec- 
ember 1896, he was under the mistaken impression that afresh attach- 
ment had issued on Meyappa’s application of the roth November ; 
that he had now learnt that Meyappa, apparently by misrepresentation, 

“had obtained an order for sale under the attachment issued in Execu- 

tion case No. 354 of 1896, and he contended that all the proceedings 
“in that Case had come to an end on the 14th October 1896, and that 
the attachment issued in that case could no longer be enforced. 

The: Myoék, after hearing arguments for both parties, passed the 
following order on the 8th February 1897 :— 

’ * As the execution proceedings were struck off for the convenience of the Court 


“ without notice to the respondent (Meyappa Chetty), I will restore the casz, This 
alienation by Po Ték after that attachment is void.” i 


Civil Revision. 
No, x1 of 
5897, 
Bay 
Fgth, 


Civil Revision 
“Nor rr of a 
189%, - 
ay 
rgth, 





342 PRINTED JUDGMENTS, COURT OF THE JUDICIAL [MAY 





’ The sale, which had been stopped, was on the rth. February 1897, 
ordered to proceed. - 

Narainan Chetty now applies ‘to this Court to revise the final orders 
of the Myo5dk, on the grounds that there was no attachment when the 


' properties were sold to him, and that the Myodk, having ordered the 


removal of the attachment, could not revive it to the prejudice of appli- 
cant’s rights acquired after the removal of the attachment. 

Mr, Giles has referred to the ruling of the Privy Council in the © 
leading case of Puddomonee v. Roy Muthoorantha, 20 W.R., 133; 


+32 BLL.R,, 420, that generally, when the party prosecuting the decree ~ 


is compelled to take out another execution, his title should be presum- 


. ed to date from. the second attachment. It is clear from the facts of 
_ this case that that ruling has no application. Respondent never ap- 


plied. for a second attachment, and no order for a second attachment 
was made. The question is whether the Myodk, after ordering the dis- 
missal of the execution case and the removal of the attachment on the 
14th October 1896, was right in subsequently treating that order as a 
nullity. Inthe Privy Council case already referred to, their Lord- 
ships say: “ The reported cases sufficiently show that, in India, striking 
“an execution proceedings off the file is an act which may admit of 


“different interpretations according to the circumstances under which 


- “it is done.” In the case of $hoboo Sahoo v. Ram Churn, 11, W.R, 


517, 3 B..R., App. 68, Macpherson, J., observed: “If the case arose, * 


. “T should probably have little hesitation in holding that a striking off, 


“such as I fear often occurs,—where the proceedings are struck off by 
“the Court of its own motion and without notice to.the parties, and on | 
“norlegal ground whatever—in no way withdraws or affects the validity. 
“of an-attachment, and is not binding upon the judgment creditors.” 


In.the present cace the Myodk’s order of the 14th October 1896— 
dismissed the execution case and directed the removal of attachment, : 
Mr. Justice Field-remarked in Biswa Sonan Chunder Gossyamy v. 
Binanda Chunder,\.L.R., 10 Cal., 416, that an order dismissing the 
case in the proper order to make when the parties do fot appear, 
and that the parties can then apply to have the case reopened. 


_Mr. Lentaigne’ contends that Meyappa Chetty’s application of the 
roth. November should be regarded as an application to reopen the 
attachment proceedings. Jt was made within a mouth alter the order 
of the tqth October, and scems to have been eventually treated by 
the Myoék as ifit had been an application to sct aside the order 
of the 14th October. His final order was made after hearing, both 
parties. There can be no doubt that the order dismissing the execu- 
tion case and removing the attachment, made by the Court for its own 


‘convenience, without any notice to the judgment-creditor, was errone- 


ous. The attachment had not been Jong pending, and meanwhile, 
there had been an enquiry into Narainan’s application for the renroval 
ofthe attachment. Narainan, when he hastily obtained and registered 


- a deed of sale on the 15th October, must have known that Meyappa 
would in all probability take steps to set aside the order removing the 
‘attachment. I am now asked to exercise my extraodinary jurisdic- 
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tion under section 622 of the Code of Civil Procedure to set aside ©“ 


‘orders which appear to me to be equitable and just in order to revise 
“an order which I -hold to have been erroneous and unjust. This Court 
has discretion in exercising its revisional powers, and in the present 
“Instance it appears to me more conductive to the ends of justice not 

_to interfere with the final orders of the Myoék. Accordingly I dismiss 
the application with costs. 


PP UL GR. 186 Ch epe tore E. Hosking, Esq. 
U PA ano two oruers v, MYA MYAING awD anoruer (1). 
Messrs. Cowasjee, Eddis, Hla Baw, and | Messrs. Lewis and Giles—for respond- 
Burjorjee—tor appellants. ent. 
' ‘When ‘the Legislature gives an appeal on -the merits of a case, it is the duty of 
‘the Appellate Court to form its own judgment_upon the facts and to give its own 
reasons for its findings. 
- The addition of the new maker to a joint and several promissory note after issue 
is a material alteration which makes such note void. 3 
THIS is a suit of a peculiar nature. Plantiffs Ma Myaing and her 
son sue for Rs. 3,000, principal and interest, upon two promissory 
notes, one of the rst April 1892 and the other of the Oth July 1892, 
which purport to bear the signature of the three defendants Ko Pa, 


his wife Ma Ku, and their son Maung Sein. Plantifls in their plaint © 


allege thatthe promissory notes were executed by Ko Pa and Ma Ku, 

and that on the 16th June 1893, when they pressed for payment -de- 

fendant Maung Sein paid Rs. 564-5-o interest, and, asking-them to 

await further payment till the harvest, guaranteed payment then, and 
' plaintiffs in-the next paragraph of the plaint make the following extra- 
_ ordinary statement :— 

- © That the-said third defendant did also at the time apparently affix his signa- 
rare to each of the promissory notes unknown to and without consulting the plain- 
tiff. 

. First defendant Maung Pa admitted having executed the promis- 
‘sory notes, second and third defendants denied having executed them ; 
‘third defendant Maung Sein denied having stood surety and pleaded 
‘there was no consideration; and the first two defendants pleaded that 

the addition of Maung Sein’s signature to the promissory notes vitiat- 
ed the notes. 
» - The Myodk wrote a carefully considered judgment and decided all 
- points in favour of plaintiffs and decreed accordingly. He held that 


~ the addition of Maung Sein’s name tothe promissory notes was not a. 
is p y 


material alteration; that there was consideration for. Maung Sein 
guaranteeing payment, because he asked time; and that Maung Sein 
‘signed the promissory notes with the consent of his parents and with- 
out the consent of the plaintiffs. 
' The Assistant Commissioner, on appeal, in 4 judgment which shows 
“no consideration of the evidence and probabilities of the case, agreed 


generally with the Myoék and confirmed his decree. Like the Myodk, — 


the Assistant Commissioner held that the fact that Maung Sein wish- 
ed to gain an extension of time for his parents was proof of legal con- 








t) Distinguished in 2a Shwe Vu and 8 v. K. K. N. K. Ramen Chetty, 1 L. BR, 
55 cate 7 
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Civil Second ” sideration. ‘He found that Ma Ku executed the promissory notes be- 


Appeal cause it is customary in Burma for the husband to sign his wife’s name 
No. 57 of... on. documents..of:this: nature,.and.it-is.proved that-subsequently~she 
1897. ‘and. her husband paid “interest, and he found that Maung Pa and Ma 
pee Ku, first and ‘second defendants, must have known that Maung Sein 
asa signed the promissory notes because Maung Scin is their son. The 


Assistant Commissioner heard arguments in the case on the 29th. 
August 1896 and decided the appeal on the 11th January 1*97, writing 
a very hasty judgment on the eve of his relinquishing charge at Pegu 
on transfer elsewhere. The case is one which requires very careful 
weighing of the evidence and the probabilities, but the Assistant Com- 
missioner appears to have taken no pains at forming an independent 
judgment on the case. It is not fair to the parties to accept such a de- 
cision upon qu‘stions of fact especially in a case involving a consider- 
able sum of money and presenting unusual features, When the Legis~ 
lature gives an appeal on the merits.of a case, it is the duty of the Ap- 
pellate Court to form its own judgment upon the facts and to give its. 
own reasons for its findings.. The Appellate Court docs not discharge 
“this duty by saying, as the Assistant Commissioner says in his judg- 
ment: ‘ The first ground of appeal is one solely based on facts, and 
“TI see no reason to interfere with the Lower Court’s decision, as he: 
“has most carefully and seemingly-rightly weighed the evidence.” I 
must therefore send back the case for the appeal to be retried with at-. 
tention to the foregoing and following remarks :— 
The Myoék was.wrong in holding that the addition of Maung Sein’s 
signature to the promissory notes was not a material alteration with- 
in the meaning of section 87 of the Negotiable Instruments Act, 1881. 
In Gardner v. Walsh, 8%. & B., 83, it was held that the addition. 
of a new maker to a joint and several promissory note after issue was. . 
a material alteration which voided it. 
It:is contended by Mr. Giles that, asthe plaintiffs have sued upon .. 
-the promissory notes as originally executed, the alteration does not 
vitiate the notes, even if made. without the consent of the. original 
makers of the notes, except that it deprives them of their character as 
negotiable ‘nstruments. Mr. Giles refers to the last sentence of:the: 
first paragraph of section 87, but docs not cite any other authority in 
support of his-contention. The last part of the paragraph of section 
87 deals with an alteration by an indorsce:. that is not a question which 
arises in the suit. The first part of the scction js clear as to a mate~ 
rial alteration of a negotiable instrament, rendering it void as against 
any one who is a party thereto at the time of making such alteration 
, and who does not consent, unless it was made in order to carry out the 
common intention of the original parties. va 
Both the Lower-Courts have erred in holding that Maung Sein’s de- 
sire to gct an extension of time for payment was legal consideration 
for:his guaranteeing payment. The consideration must proceed from 
the plaintiffs. Possibly, perhaps probably, the Judges meant to say 
that the plaintiffs gave time for payment, and that, no doubt, would be 
good consideration. Mr, Eddis argues that fer the promise of time to 
be good consideration there must be a promise of a definite time. 
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Generally there would be an agreement of a more or less definite 
nature, but I think a simple promise to give time would be good con- 
sideration, and it would be for the Court to detérmine what, under the 
particular circumstances of the case, was a reasonable time. In the 
present case the Lower Appellate Court will have to decide whether 
plaintiffs agreed to give time for payment. ~ 

The Assistant Commissioner should not have assumed that it was 
customary in Burma for husbands to sign’ their wives’ names on pro- 
missory nutes, and have treated this assumed custom as evidence that 
Maung Pa signed his wife’s name with her consent. No such cus- 
tom is spoken to in the evidence, nor did plaintiffs apparently rely 
upon such acustom. If such a custom were relied upon, it would be 
necessary for the Court to decide whether it was proved, and whether 
it was a good and valid custom to which the Court would give effect. 
The question really is whether Maung Pa was authorized by his wife, 
either generally, or on these particular occasions, to sign promissory 
notes for her. Ma Ku’s subsequent conduct with reference to the 
notes would be evidence on this point. Ma Myaing deposed that Ma 
Ku put her.mark to the promissory notes some months after they were 
_ executed, 

The most-important question. in this suit is whether Maung Sein, 
without the knowledge and consent of plaintiffs, signed the promis- 
sory notes sued upon with the consent of his parents. The Myodk 
inclined to the opinion that plaintiff Ma Myaing connived at Maung 
Sein signing’ the promissory notes. Is it not: probable that Ma 
Myaing not only connived, but that she pressed Maung’Scin to sign ? 
From this point of view it is reasonable to hold that Maung Sein sign- 
ed with the consent of his parents, assuming it to be proved that he 
did sign the notes, but then the plaintiffs would be confronted with 
the objection that the promissory notes would require fresh stamps. 
Is it not probable that, in order to avoid this difficulty, the plaintiffs 
set up a separate oral agreement and allege that Maung Scin put his 
signature without their knowledge? The plaintiffs must be held to 
the case they trytomake. They must prove that, without their knowl- 
edge. Maung Sein, in Jeavue with his parents, put his signature to the 
promissory notes. Is not sucha case entirely opposed to all proba- 
bility ? {f the Court can only find that noe Sein signed with the 
consent and at the request of plaintiffs then they are not entitled to 
succeed, for that is not the case they make, and it is a case they can- 
not make. Is it not probable that at the time Maung Scin signed 
the promissory notes, assuming that he signed them, the parties were 
all ignorant of the legal effect of such an addition to the promissory 
notes, either with revard to the stamp Jaw or with regard to the pro- 
visions of the Negotiable Instruments Act relating to a, material alter- 
ation of a negotiable instrument ? The. legal. presumption that every 


one knows the law is no bar to this argument, for the legal presump- . 


tion is a mere fiction. ia nae 
Mr. Giles contends that, if the alteration of the notes be held to 


have vitiated them, plaintiffs can sue for the money lent and use the 
notes as evidence of the terms of the loan. Plaintifis have sued upon 
44 
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the notes, the first two defendants directly and the third defendant 
indirectly.” On. the plaint, as framed, they are only entitled toa’ de-_ 
cree if the promissory notes be held to be valid against the first and 

second: defendants, . As to whether an amendment, aT; asked for, should = 
be allowed, and as to whether the notes could be used as evidence’ of — 


* the terms of an oral agreement, I at present express no Opinion. 


-Mr. Cowasjee wished to argue the question whether the promissory” 
‘notes ‘were admissible in evidence against Ma Ku under the stamp © 
law, as she put her mark some time after they were executed by. her’ 
husband. ‘The notes having been admitted in evidence against Ma 
Ku by the Court of First Instance, the third proviso to section 34 of 
the Stamp Act, 1879, prevents the question of inadmissibility on. the 
ground that the instruments were not duly stamped being raised in 
appeal. It must, however, be remembered that, though the notes have 
been admitted as evidence that they were executed by Maung Pa and 
Ma Ku, they have not been admitted as evidence of execution by 


_ Maung Sein, and could not be admitted, as in his case they would cere 





p tainly have réquiréd frésh stamps at" the time of execution. Sg 


‘I reverse the decree of the Lower, Appellate Court‘and remand the | 
case ‘that the appéal to the Lower Appellate Court may be re-heard 


anda fresh judgment may be given according to law. — It is for that. 
- Court to decide the questions of fact to which I have referred: Ihave. 
only suggested questions which the Court should consider and decide ie 
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_.. Costs in the Court to follow final decision. 





Before E. Hosking, Esq. 
“MA IT v. MA NYIN MA, 
Mr. Hla Baw—for appellant: . | Mr. Wilkins—for respondent. 
Transfer of property pendente lite—Title. 3 

When the plaintiff in a civil suit is endeavouring to establish a charge on certain’ 
land, the sale of such land by the defendants to that suit while it is pending, toa 
third party conveys no title as against the plaintiff, 

Tuis action was instituted by Ma It against Ma Nyin Ma to have 
an order made by the Superintendent of Land Records on the 2nd 
August 1895, transferring certain land described in the plaint to the 
name of Ma Nyin Ma, reversed, and to have thesaid land transferred ~ 
to plaintiff's name. Plaintiff alleged that Maung Po Ték and Ma~ 
On bought the said land from Kywet Sdk and seven others, and sub- ” 
sequently sold the land to her, giving her possession. Ma Nyin Ma - 


'. replied that she had obtained a decree for the land in question in a 
» suit against the said Maung Kywet Sék and seven others. Plaintiff. 


then ‘applied to have Maung Kywet Sék and his seven co-heirs-and.” 
her vendors joined.as defendants, and the plaint amended by the state-.~: 
ment that the decree obtained by Ma Nyin Ma against Maung. Kywet 
Sdk and his co-heirs was not binding upon her, and by adding a prayer » 


that the land in suit be declared to be her property, and that the sale 


by Maung Kywet'Sék and others to Ma Nyi Ma be set anise as 


_ against plaintiff 
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The application was apparently granted, but the plaint was not 
amended and signed by the Judge as required by section 53, Civil 
Procedure Code. 

The Court of First Instance held that the transfers upon which both 
plaintiff Ma It and defendant Ma Nyin Ma relied were defective, as 
some of the parties to them were minors. The Court: dismissed the 
claim, but ordered Ma Nyin Ma to bear her own costs. 

Plaintiff Ma It and defendant Ma Nyin Ma both appealed, and the 
Assistant Commissioner “ allowed” the appeal of the latter. He says 
that Ma It cannot bring the suit, as she gained her title from one Po 
T6k, whose title dates from the 30th May 18g4, whereas defendant Ma 
Nyin Ma gained her title by means of a decree, dated the 7th May 1894. 
By'saying that Ma It “cannot bring the suit” I presume-that the Assist- 
ant Commissioner means that she cannot prove any title to the land. His 


Crust. Second 


Appe 


statement that Ma Nyin Ma gained her title by means.of a decree dated - 


the 7th May 1894 is erroneous. The Assistant Commissioner had: the 
record of that suit before him, and the slightest decree of care in looking 
at it would have enabled him to see that the decree of the 7th May 


1894 dismissed Ma Nyin Ma’s suit on account of her not appearing. . 


The case was reopened, and a decree was passed in Ma Nyin Ma’s 
favour on the 25th October 1894. 

The facts of this case appear to be these. In 18g1-92 there was 
some litigation about the land.in suit between Maung Kywet Sék and 
his co-sharers on the one side and one Nga Tekka and others.. For 
the purpose of this litigation Ma Nyin Ma lent money to Maung Kywet 
Sék and his co-sharers,and they promised that, if they were successful 
in the litigation, she should have possession of the land. 


On the gist October 1893 Ma Nyin Ma brought a suit against - 


Maung. Kywet Sék and his co-sharers to get possession of the land, 
and.on the 25th October 1894 she got an ex-parte decree giving her 
. possession. 


Before the institution of that suit Maung Kywet Sék and some of | 


the co-sharers mortgaged the land in suit to Ko San Nyein and his 
wife for Rs. goo .on the 7th April 1893, and on the goth June 1893 
they redeemed the land from him and mortgaged it to Maung ‘Té6k 
and his wife for the same amount. : 

While Ma Nyin Ma’s suit was pending, Maung Kywet Sok and his 
co-sharers sold the land to Maung 16k and his wife on the goth May 
1894, and they on the gth Octobcr 1894 sold the land to the present 
plaintiff Ma It, who is in possession. : ‘ 

Ma Nyin Ma in her suit was endeavouring to establish a charge on 
the land, and the sale of the land by the defendants to that suit 
while it was pending, conveyed no title as against Ma Nyin Ma. 
‘‘A purchase made of property actually in litigation, pendente Lite, 
“for a valuable consideration and without any express or implied 
“notice in point of fact ,” says Story, “affects the purchaser in the 
‘same manner as if he had such notice;.and he will accordingly be 
“bound by the judgment or decree inthe suit* * *. It is a rule 
“ founded upon a great public policy: for otherwise alienations made 
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Y Civil Second “during an action’ might defeat its whole purpose, and there would be 


“Appeal.” ““novend: to Litigation.— Story's Equity Jurisprudence, sections 405, 
No. 45 of |. 406). The doctrine of iis pendens has” been recognized -by-the-High—... 
“7897... Courts in India, and there seems to be no reason why it should not be 
en ' held to apply to transfers of property in Burma, a aaa 


“Although Maung Ték and his wife acquired no fresh right to the 


land in sdit by their’ purchase, they still were mortgagees of the land, 
“unless they had intended to extinguish the mortgage. In the absence 
of evidence to the contrary, it may be presumed that they intended to 
keep ihe mortgage alive. By the sale to Ma It she would only have 
acquired as against Ma Nyin .Ma the mortgage rights of her vendors 
“Maung Ték and his ‘wife. Maung Ték and his wife, as. mortgagees, .. 
“were entitled to be made parties to Ma Nyin Ma’s suit, and as they 
were vot made parties to it, the decree in that suit does not bind them 
or Ma it in respect of the mortgage. Maung Kywet Sék states in his. 
deposition that Maueg Tok is his brother. Plaintiff Ma It is Maung 
‘T6k’s mother-in-law, while San Nyein is also connected with plaintiff, 
-Allthese-transactions have very much the appearance of being intended _ 
to defeat Ma Nyin’Ma’s claim to the land. She is really the first 
mortgagee. . I dismiss the appeal with costs. WAGES aie a 








Before E. Hosking, Esq. ; 
QUEEN-EMPRESS ov. MA AUNG. | 
The Government Advocate—for appellant. 


: Criminal Appeal  "* €Or,”? Interpretation of —Burma Municipal Act, s. 84.0: : 
‘No. 141 of  — ereld-~that for the sake of brevity, the conjuction “or ” has been used in section 
Gia 84, of the Burma Municipal Actin the sense of “or” and also in the sense of 
Fu “ond aoe ‘ ‘ ar, ; ‘ e fe ‘ ; 
.adgth eee . 2 : Chee 
gee A NOTICE was issued under section 84 of the Municipal Act to . 


Ma Aung to have her lodging-house lime-washed internally. and exter- 
nally ‘within 10 days for sanitary reasons. She had it lime-washed . 
“externally, but not intemally: Ma Aung was accordingly prosecuted 
for an offence’ punishable under section 131 of the Municipal Act. 
‘Section 84 provides that the Committee may ‘by notice direct all or. 
any part ofa buiiding ‘to be “ internally or externally ”” lime-washed 
for sanitary reasons. The Magistrate was of opinion that the accused | 
could not legally be required to lime-wash her house internally and. 
externally’; accordingly he discharged her. Asthe facts of the. case. 
were admitted by the accused, the Magistrate’s order should have been. 
one of acquittal. Government treating the order as one of acquittal, .. 
have appealed on the ground that the Magistrate has put.an erroneous 
- construction on section 84 of the Municipal Act. toe ae A 
‘Maxwell in his work onthe interpretation of statutes, says 


_ To catry out:the intention of the Legislature, it is occasionally found necessary 
to read the conjunctions ‘or’ and ‘and’ one for the other.” : - Pies 
~The question to be considered is—what was the real intention of the 
Legislature? It is obviously absurd to suppose that the Legislature in-. _ 

tended that a person might be required for sanitary purposes to lime-. 

wash his house either internally or externally, but should not be 
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required to lime-wash it internally and externally. Evidently the — Gyjntwal 
intention of the Legislature was that any lime-wa-hing necessary for Appeal No. 141 ¢ 


' sanitary reasons might be required. For the sake of brev ty “or ” has 1897. 
been used in section 84 in the sense of “or” and also in the sense of Fune 
“and.” | reverse the acquittal, and, convicting Ma Aung of an offence sci 


under seCtion 131 of the Municipal Act, direct that she do pay a fine 
of one rupee. 


Befove E. Hosking, Esq. Pots 
: viminal 
ALI HUSSAN anp Two orHErs v. QUEEN-EMPRESS. Appeal No. 159 
Messrs. Eddis and Connell—for appele] The Government Advocate—for respon- ane de 
: lant. : : dent. Fu ee 
_ Examination of the accused, Purpose of —Criminal Procedure Code, s: 342—Alibi?> 18th, 
Sarlure to prove, or proof that it is false. —o 


_ The sole, object of the examination of the accused should be to enable him to exe 
plain evidence which has been given against him. Courts ought not, as they very 
often do, to try to entrap the accused into giving some incriminating answer. 
Failure to prove an alibi, or even proof that an alzdz is false, can rarely be safely 
‘regarded as evidence supporting the case for the prosecution. 
Soon after dark on the goth January last, Hor Chandra, while inside 
in his house in Aléthangyaw village, was shot by some one outside 
the house, and died at once, five very large shots having entered his 
chest. The only person in the house with him was a Court process- 
‘server, Nga Nyo, and he did not see who fired the gun, nor did he see 
any one near the house. The deceased Hor Chandra was at enmity 
with his brothers Kashim Mohan and Koylash. Kashim Mohan lives 
in a house near Hor Chandra’s house. He was called by the headman 
of the village, and was sent, with a party of the villagers, to repott the 
_ murder to the police. After making the report, Kashim Mohan was 
put under arrest on suspicion, and was not released till Ali Hussan 
and Buda Kazi, accused Nos. 1 and 2, were arrested on the roth 
February. The third accused, Mussan Ali, was arrested later. 
The circuit-house at Aléthangyaw is said to be 20 bamboos’ distant 
from Hor Chandra’s house. Two witnesses, Awli and Thama Dali, 
from aneighbouring village, say that, about sunset on the day of the 
_ murder, they saw the three accused under the circuit-house, that they 
did not appear to be concealing themselves, and that Ali Hussan had 
~ something like a stick in hishand. They spoke to them, thinking they 
_might accompany them, and Ali Hussan said: “ You had better go on, 
we will stop a little; we have some business here.”” The witnesses 
“went on about 14 miles to a creek, which they had to cross to get to 
their houses. They then heard a gun fired in the direction from which 
they had come. After waiting for a boat, they at last. had to wade 
across, and as they got to the other side, they say they heard a man 
jump into the creek and cross over, and saw it was accused No. 3, 
Mussan Ali. : 
_ Abdul Hakim says that, Just after sunset that day, he saw accused 
Ali Hussan and another man, whom he did not know, going towards 
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the Aléthangyaw bazaar. Witness called out “Who is that?” Ali 
Hussan replied,.““ Ali Hussan ;. I am.going.to.the bazaar? 0.0.00 0. 

Osaban Ali, when near: Aléthangyaw bazaar, heard-a gun fired, and 
presently accused Ali Hussan:and Buda Kazi, he says, passed within 
a bamboo’s length, walking rather fast.” Ali Hussan had something 
in his hand, about. 14 cubits in length, which might ox might not have 
been a stick. . 

Wazadin was also near the bazaar when he heard a gun fired, and 
presently saw, he says, two men “running” from the directior of the 
bazaar. He called to them “ Who are you ?” and they did not answer. 
He recognized accused Ali Hussan and Buda Kazi; they passed at 
two bamboos’ length and the former was Carrying a gun... | 

Several witnesses speak to a connection of one of the accused .form- 
erly having possessed a gun. There is also evidence that there was 
litigation between the deceased Hor Chandra and accused Ali Hussan, 
which ceased two years ago, and that Hor Chandra has got decrees 


_against the other two accused for the rent of land_in dispute between __ 


Hor Chandra and his brothers, and which the latter had let to the 


. accused, - 


Hoona Kazi says that two years before the murder, accused, Ali 
Hussan, used threatenirig language with regard to Hor Chandra, and 
Akkamuddin says that the day after the murder Ali Hussan said 
something in approval of the murder. 

‘This is the whole of the evidence for the prosecution, and, if true, . 
it is in very great measure consistent with the innocence of the three 


“accused, ‘The evidence which goes furthest against Ali Hussan and | 


Buda Kazi is the evidence of Wazadin, that after hearing a gun fired, 
he saw them running and saw a gun in Ali Hussan’s hand: ‘Though | 
this witness says he recognized them, yet he says he called out: “ Who: 
are you?” Men who had committed murder, and were running away, 
would not be likely to run close by another man, when in the dark they 
could. easily avoid being recognized. While Ali Hussan and Buda 
Kazi are said by this witness to have been seen running, the third 


" accused, Mussan Ali, unnecessarily attracted the attention of Awli and . 


his companion by jumping noisily into the creek. Apparently, they 
waited about half an hour or more in order to hear him jump into the 
creek, Except ‘for the jumping, Mussan Ali crossed the creek as they . 
did. 

It ig difficult to believe that three men who had entered into-a con- 
spiracy to commit murder would openly wait by daylight under a circuit- 
house within a very short distance of the scene of the murder, and 
that, when spoken to by. passers-by, they would say. that they were: 
waiting there because they had some business to do. If the’ three 
accused are guilty of having thus conspired to commit. murder, and of 


having carried out the object of their conspiracy, it is equally difficult: 


to understand why they have not all been sentenced to-death for such 
a deliberate and. premeditated murder. - 

The Sessions Judge can find no motive for false evidence for the 
prosecution. One of the brothers of the deceased was in custody for 
the murder, and was not released till others took his place. Had he 
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no motive for suborning evidence? The ywathugy? says that in June 
‘last year Hor Chandra.reported to him that his brother Kashim Mo- 


Criminal 
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han had chased him with a dah, and that he fined Kashim Mohan Rs. as ng He) 


3. There is evidence of much stronger enmity between Hor Chandra 
and his brothers, than between Hor Chandya and the accused. The 
Sessions Judge says that if the evidence for the prosecution were con- 
cocted, it would probably be more direct and conclusive. That does 
not follow. A false witness may well hesitate to give direct evidence 


of a musder, and if. the murderer is the suborner of false evidence, it . 


‘is sufficient to remove suspicion from himself to some one else. 

The Sessions Judge admits that the evidence for the prosecution is 
far from strong, and séems to have been influenced, in convicting upon 
it, by the weakness of the evidence by which the accused endeavoured 


‘to prove alibi. This is a wrong principle to proceed upon. Failure © 


to prove an a/#bt, or even proof that an airbz is false, can rarely be 
safely regarded us evidence supporting the case for the prosecution. 


Even if the accused were elsewhere when a crime is committed, it 
is extremely difficult—in most cases in India and Burma, well-nigh 
impossible—to adduce convincing evidence to prove an aizd¢. 


The Sessions Judge has devoted the chief part of his judgment to 
discussing the evidence for the defence. Instead of doing so, he should 
have begun by careful consideration of the evidence for the prosecu- 
tion, and the probability or improbability of the statements made hy 
the witnesses being true, and if that evidence left reasonable doubt in 
his mind as'to the guilt of the accused, he should have given them the 
benefit of the doubt. my 

A highly improbable statement may, of course, be true, but ualess 
the veracity and accuracy of the witness are beyond question, or un- 
less there is satisfactory corroboration of the truth of the statement, 
the Court will exercise proper discretion in distrusting such a state- 
ment. In the present case the Sessions Judge, speaking of the wit- 
‘nesses for the defence of accused No. 3, Mussan Ali, says: “ Unfortu- 
nately there is no difficulty in obtaining as much false evidence as is 
required in the community to which he belongs.” The witnesses for 
the prosecution, who implicate the accused, appear to belong to the 
same community. The committing Magistrate, Maung Aung Ban, in 
‘examining the accused, has fallen into what, I regret to say, is a very 
common error. He has endeavoured by his examination to elicit 
from the accused some admission or some statement adverse to them. 
This the Court ought not to do. The accused may only be asked to 
plead to a charge. 

The law on the subject is very clearly stated in section 342, Crimi- 
nal Procedure Code: “For the purpose of enabling the accused to ex- 


“plain any circumstances appearing in the evidence against him, the 


“Court may at any stage of any enquiry or trial, without previously 
“ warning the accused, put such questions as the Court considers neces- 
“sary, and shall, for the purpose aforesaid, question him generally 
“on the case” at the close of the case for the prosecution. 


The sole object of the examination of the accused should be to ene. 


able him to explain evidence which has been given against him, 
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Courts ought not, as’ they very often do, to try to entrap the accused 
into giving some incriminating answer. ay ee: sonal 

The assessors who sat withthe Sessions Judge for the trial of this 
case found the accused not guilty, and I am of opinion that was the 
correct finding upon the weak and unsatisfactory evidence for the 
prosecution. I do not mean to say that the case for thé prosecution 
may not be strengthened by admissions made’ by the accused in the 
course of a. proper examination, or by the evidence adduced for the 
defence ; but the Court should begin its consideration of evidence 
from a right point of view, laying the ozs of proof on the prosecution, - 
and should bear in mind that an innocent person will often set up an 
alibi as, in popular opinion, the best kind of defence, and should also 
remember the extreme difficulty of proving even a true a/7bz. 

I reserve the convictions and sentences and acquit the accused. - 


Before E, Hosking, Esq. 


N0.816 of “NGA PO THAUNG Ww. QUEEN*-EMPRESS. 
we a Messrs. Eddis and Connell—for appellant. 
25rd. ' Evidence of bad character, Admissibility of, as affecting the sentence—Euidence 
eens of departmental punishments.~-Evidence Act, ss. 54, 55.--Criminal Procedure 


Code, s, 221. 

Upon conviction of an accused, the Court has to determine what punishment to 
award,and to do this should tnke into consideration, not only the nature and 
gravity of the offence committed. but also the character of the accused. The bad 
character of the accused then becomes a fact in issuc, ‘Evidence of such character 
being admissible as affecting the Sentence, evidence may be given only of general 
i~putation and general disposition and not of particular acts by which reputation 
or disposition are shown. Evidence of previous conviction is an exception to this 
rule. Evidence of departmental punishments is therefore inadmissible for the 
above purpose. ° i 

THE Magistrate convicted the accused of neglect of duty as a police. 
officer, and taking into consideration several departmental punish- 
ments, sentenced him to three weeks’ rigorous imprisonment. under. 
section 29 of the Police Act. Jt is contended by Mr. Eddis that. 
evidence of bad character was admissible, the accused not having 
given evidence of good character, and that, if such evidence was admis- 
sible, still evidence of departmental punishments could not be given. 

In determining whether the accused was guilty of an offence under 
section 29 of the Police Act, evidence of bad character was not ad- 
missible and wes not admitted in that connection. The Magistrate 
admitted the evidence in question when considering what sentence 
was appropriate. Fer this purpose evidence of bad character is 


‘admissibl:. « Upon conviction, the Court has to determine what. 


punishment to award, and to do this should take into consideration, 


' not only the nature and gravity of the offence committed, but also the 


character. of the accused.. The bad character of the accused then 
becomes a: fact in issue = It is obvious that, if a person. has been 
previously Convicted of the same offence or of a similar offence, heavier 
punishment is required than upon a first conviction, for the previous 
punishment has failed to have a deterrent effect. When the previous : 
conviction is of such a nature as to affect the punishment which the 
Court is competent to award upon a subsequent conviction, it has to: 
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from ‘the subject of a separate charge in accordance with the last Crinénal Revision 
paragraph of section 221, Criminal Proceduce Code, and then proof No. 816 of 


of bad character, as evidenced ‘by a previous ‘conviction, is essential. 1897. 
But when the previous conviction, is not -of such a character as to une 

a : : cS ord. 
affect the punishment which the Court is competent to award, still es 


evidence of any previous conviction for a similar offence must neces- 
sarily be- allowed, for it cannot be the intention of the Legislature 
that.there should be no difference between the punishment awarded to 
a first offender and to one who may have gained the reputation of 
being an incorrigible offender. Evidence, however, of such previous 
conviction is only admissible as evidence of character, and, unless evi- 
dence may be given of bad character, a previous conviction may not 
be proved in connection with the punishment awardable unless such 
previous conviction necessarily forms a separate charge under the 
provisions of section 221, Criminal Procedure Code. The meaning of 
the last paragraph of section 221 is somctimces misunderstood. ‘The 
paragraph is as follows: “If the accused has been previously convicted 
‘of any offence, and it is intended to prove such previous conviction 
“for the purpose of effecting the punishment which the Court is com- 
‘“petent to award, the fact, date, and place of the previous conviction 
“shall bestated in the charge. If such statement is omitted, the Court 
“may add it at any time before sentence is passed.” It is only when 
the previous conviction empowers the Court to give some punishment 
is addition to the maximum punishment which it could award upon a 
first conviction, that a scparate charge is essential In the corres- 
ponding scction of the Criminal Procedure Code of 1872 (section 439) 
the words were. “ and if is is intended to prove such previous conviction 
for the purpose of affecting the punishment which is to be awardea.” 
Under that law any previous conviction which was to be taken into 
consideration in awarding punishment would have to form the subject 
of a separate charge. Now it is only when the previous conviction 
affects the competency of the Court to give additional punishment 
that a separate charge is essential. Jt cannot, however, have been 
the intention of the Legislature that a previous conviction should only 
be proved as affecting the punishment when it also affects the compe- 
tency of the Court. . It follows that the Legislature must intend that 
the bad character of an accused, as evidenced by a previous conviction 
' should always be a fact in issue after conviction; but under section 
54 of the Evidcace Act J think such bad character can only be regard- 
ed asa fact in issue, because general bad character becomes a fact 
in issue, 

Evidence, then, of bad character being admissible as affecting the 
sentence, the question is whether the Magistrate was right in allow- 
ing evidence of departmental. punishments. His judgment does not 
show what evidence he had on this point. That, however, is im- | 
material, because such evidence is inadmissible. Evidence may be 
given only of general reputation and general disposition, and not of 
particular acts by which Se or disposition are shown (see the 
explanation to section 55, Evidence Act). Evidence. as to previous 
convictions is an exception to this rule, and is admitted under expla- 

45, 
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* Wo. 816 of the amendment of section 55 by section 7 of the said Act. -.. ey 





ae: ~The accused has. apparently not been previously convicted so the 
“ard.” only evidence affecting the’ punishment which could properly have 
. ‘been given against him was evidence as to geveral bad reputatitin' and 
‘general: bad. disposition. No such evidence appears to have betn 
given, judging from the record of the summary trial, and had ‘it been” 
offered; it would: have conflicted with the fact that the accused conti- 
nued to be employed as a sergeant of police. Sees eo: 
_. Confirming the conviction, I alter the sentence to a fine of Rs, 30. . 
Criminal Revision Before E. Hosking, Esq. 
soe Toe QUEEN-EMPRESS v. MA EIN ME, 
Fune Weights, standard and customary—Dishonest use of customary weights—Indian 
26th, Penal Code, Chapter XIII. _ 


~The sections-of--the-Indian-Penal-Code-relating to weights-make~no-mention-of- 


standard weights, Ih every place there are well known customary Weights, and, if... 


any resident of the. place or cther person in such place, knowing.that a weight is ,.: 
Jess than the customary weights which it purports to be, uses the weight dishonest ._ 

ly, he commits fraud, and may be j unished ander Chapter XIII. 7°” the 
. THE following reference was madé by the District Magistrate of 
Henzada to the Judicial Commissioner of Lower Burma. . : 


“ This -record will. be sent. to the High Court for orders, as I consider the con: . . 
viction wrong, . The ‘Magistrate has fined accused Rs. 3 under sectitn 263, because, 

- she had in her possession weights for seiling fish which weights were less than the 
ones ordinarily used in the Zalun bazaar. It was not even proved that she had 
vsed these weights fraudulently, and, even if it had been, I doubt ifthe conviction:. 

» could be upheld, as. there are no-standard weights in Burma, and consequently: 
there would be no false weights. ; fa 

“ A person using less weights than the majority might be corvicted of cheating - 
but cannot, I think, be convicted under Chapter XIII, Indian Penal Covle.” 


The order of this Court is as follows :— 


. The-District Magistrate is of opinion that, as there are’ no standard *: 
weights. in Burma, there can be no conviction of an offence relating to 
weights under Chapter XII of the Indian Penal Code. : { do not think 
‘that is a. correct view to take. The section relating: to-weights'make 
no mention of standard weights. In every place there are well known 
customary weights, and, if any resident of the place’or other person, 
knowing thet a weight is less than the customary weight which it pur-° 

‘ports tobe, uses the weight dishonestly, he commits fraud: and may. 
.be punished under Chapter XIII. fer aH 
__ It must in each case be proved not only that the weight in’question © 
is less than the weight it purports to be, but also that the accused 
‘knew it to-be less, and that he had the intention that the weight 
should be used fraudulently. ia - 
When the weight is materially less than the true weight,. there can, 
‘be little doubt ‘that the person possessing it knows that it, is a false .. 

‘weight, and if’in such a case there is a hollow in_the weight, which — 

would probably. not be seen by a customer purchasing goods, it would 
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require strong evidence on the part of the accused to rebut the pre- Criminal Revision 


sumption of a fraudulent intention. ee of 
In the present case the evidence does not show to what extent the Sime 
weights used by accused differed from the customary weights, The "26th. 
accused did not understand the offence with which she was charged. — 
Thinking it was an offence simply to use an incorrect weight, she 
pleaded guilty, “but at the same time said that she did not know that 
the weights were incorrect, as she had not compared. them with other 
weights, On the ground that in this particular case the evidence was 
insufficient to support a conviction under section 265, Indian Penal 
Code, I set the conviction and sentence aside and direct the refund 
of the fine. 
. Before E. Hosking, Esq. App ce ifs 
NGA PO TUN ». QUEEN-EMPRESS. eee 
Messrs. Cowasjee and Cowasfee—for appellant. 28th, 


Arvest of witness deving course af trial—Retraction of previous statement False 
evidence—Sanction to prosecution of witness—Examining witnesses, Improper 
mode of —Impvoper procedure, ; 

The arrest of witnesses during the course of a trial for intentionally giving false 
evidence at the trial is highly improper procedure, most unfair to the accused, and 
very unseemly. 

Courts kouwing the possibility of fabricated evidence being offered, ought not 
to place. obstacles in the way of witnesses retracting previous statements made by - 
them, and ought to be very careful in considering in what cases the ends of justice . 
require the prosecution of a witness for intentionally giving false evidence because . 
a statementwhich he has made at one time confiicis with a statement which he 
makes at another time. 

I REGRET to say that the accused has not had a fair trial. 

In the deposition of the third witness for the prosecution (Tha Zan 
Gale), after recording an answer to which the prosecution could take 
no exception, the Judge proceeded to put into the mouth of the wit- 
ness the chief part of his deposition before the committing Magis- 
trate, and then the witness is allowed to say: “ ‘This is the statement 
I made in the Lower Court, and it is totally false.” He went on to 
say that he had been beaten and tutored by the police. 

That was not the proper way of beginning the examination of a wit- 
ness. The witness should have been first examined as to what he 
knew about the facts of the case, and his answers should have been 
recorded. 

The next witness too, Maung Tha Che, was first confronted with his 
statement before the committing Magistrate. He also denied the 
truth of his statement, and said he had been ill-used and tutored by’ 
the police. This manner of examining witnesses has the appearance, 
of an effort on the part of the prosecution, sanctioned by the Court, to 
force the witnesses to repeat and adhere to the statements they had 

-made before the Magistratc, It is not a legitimate mode of beginning 
an examination in chicf, and must be prejudicial to the accused. 

The diary of the Sessions Court shows that the same day these two 
witnesscs were examined, and while the trial was procecding, they 
were arrested for intentionally giving false evidence at the trial. 
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On the day before the Judge gave judgment he also had two wit- 


~ nesses for the defence placed under arrest for. intentionally giving 


. false'evidence. to. prove an alibe for the accused (see diary and depo 


; - sitions) 


‘The arrest-of witnesses, during the course -of a trial, for intention-- 


ally giving false’. ‘evidence at the trial, is highly improper procedure, 


most unfair to: the accused, and very unseemly. The effect. may ‘be: 
to intimidate other witnesses into adhering to false. statements made ° 
before the committing Magistrate. 

Is it to be assumed that false and fabricated evidence is néver. given : 
before a committing Magistrate ? 

‘There is; unfortunately, something ludicrous in a: fudge dealer : 
piecemeal with the evidence as the trial proceeds, placing under 
arrest for false evidence, first witnesses for the prosecution who favour 
the accused, -and then witnesses for the defence, and afterwards im- 
agining that he is able to form an impartial judgment upon consider- 
ation of.the whole case. 

The Judge should wait till he has heard the whole evidence, the 


“arguinents, the opinions of the assessors and after a” careful review 


of the whole.case,; is in a- position to decide what. evidence is true’ - 


“and what” evidence i is false.. How cana Judge consider the evidence 


impartially, and without prejudice to the accused, when, in’ the course». 


-of the trial,» he has: hastily placed witnesses under arrest for giving 


false evidence ?. Witnesses are bound -to attend the Court till the end 


of the trial, or till they are permitted to go. It is very unlikely that a 


“witness will: -abscond,. and it is better that he should do so ‘than that. 


the Judge should in any way prejudge the case by ordering the arrest 


_ of the witnesses. 


A Judge should endeavour to keep a calm and impartial mind, and) 
should encourage the witnesses to speak freely. ° 


.. It.is beyond dispute that the police do sometimes tutor witnesses — 


~ to give false and fabricated evidence, and even use ill-treatment to. 
‘compel: them to give such evidence. 


In the present ‘case, thé principal witness for. the prosecution, 
Maung Tha Zan Gyi, who was examined. after the two witnesses 
who were arrested gave evidence. in support of the prosecution, but 


said that he had been arrested by the police, had first denied know- 


ing anything about the case, and had been tied up and-beaten. It 


was impossible ‘for the Judge properly to consider-the effect. of this. 
evidence:as to ill-treatment, in connection with the evidence of the: .. 


two precedinz. witnesses, after he had treated them as false. wit- 
nesses. fi 
« The prosecution seeks to make witnesses give the same ev idence a 
before the committing Magistrate and before the Sessions Court .that.. 
they are reported by the police to have given at their investigation. of 


the case... Courts knowing the possibility of fabricated evidence being... : 
offered, ought not to place obstacles in the wav of witnesses retracting 
previous statements made by them, and ought to be -very. careful in,..... 
considering in :what cases the ends of justice require the prosecution of..... 


a8 Witness for. intentionally giving false evidence because a.statement....- 
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which he-had made at one time conflicts with a statement which he 
makes ‘at another time. The witness should be heard patiently, and 
should be calmly examined as to contradictions, and as to any explana- 
tion he may have to offer. 

The Judge in convicting the accused under section 326, Indian Penal 
Code, finds that the accused has committed the offence of voluntarily 
causing hurt with a dangerous weapon. The offence punishable under 
section 326 is voluntarily causing grievous hurt with a dangerous 
weapon. The minor offence of thus voluntarily causing hurt is punish- 
able under section 324. 

I think the proper course for me to adopt will be to order a retrial. 
Accordingly, I set aside the conviction and sentence under section 326, 
Indian Penal Code, and direct that the accused be retried by the Ses- 


sions Court for voluntarily causing grievous hurt to Nga Pan Zan with. 
’ a dangerous weapon, on offence punishable under section 326, Indian. 


Penal Code. 

In ordering a retrial, I express no opinion as to the guilt or innocence 

of accused upon my appreciation of the evidence which: has been 

recorded. I will-only remind the Sessions Court that an accused person 

is to be assumed tobe innocent till he has been proved guilty, and that 
“it is most desirable that trials should be conducted with the calmness 

and dignity befitting a Court of Justice. The Court of Sessions ought 
- to set an'example in this respect to the Subordinate Courts. 





Sat, 6 PER 22 Before E. Hosking, Esq. . , 
ci , MAUNG PO Oo. MA 1 = ZBL I8l 


-': Mr. Welkins—tfor appellant (second | Mr. Burn—for respondent (plaintiff). 
“ defendant), 
Sale by care-taker—Title—Possession for a particular limited pur pose—Gratuitous 
bail ment —Custody—Constructive possession by owner—Indian Contract Act, 


s 108, Exception 1. 

A left with B a boat to be taken care of. B sold the boattoC. A sued B and 
C to recover the boat. 

Held,—that C’s title was defective, and that Exception 1 to section 108, Indian 
Contract Act, did not apply to his case, B not being able to give C a good title to 
the boat. 

Reference— 
12 B.L.R., 42, and LL.R., 11, Bom., 604, referred to. 

THE Lower Appellate Court modified the decree of the Court of First 
: Instance in order to. correct what was evidently an accidental mistake. 
Both Courts were agreed as to the facts, and-I think [ ought to accept 
their findings on the facts as final. 

Theonly question is whether the first defendant, Maung Tha Tu, 
being in possession of a boat belonging to plaintiff Ma I, as care-taker, 
could sell it to second defendant Maung Po O, and give him a good title 

to the boat. 


Mr. Wilkins contends that Maung Po O, being a dond fide purchaser, ° 


got a good title under Exception 1 tosection 108, Indian Contract Act. 


Criminal 
Appeal No. 195 of 
1897. 

Sune 
2t8h 


—— 


Civil Second 
Appeal No, 93 of 
i 
uly 
sth. 


erry 


‘This Court following the decision of the Calcutta High Court in Greens - 
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Civil Second = wood v. /folguetie, 12, B.L.R., 42, has ruled that this exception does not 
sada tal 93:°F “apply when a vendor has only a qualified possession, as in thé case’ of 
Kay a person who hires goods or who is put in possession only for a specific 
5th, purpose—Maung Shwe Lun and others v. Nga Pe Bu, Selected Judg- 
—— ments, p. 311. 
The Bombay High Court has taken a similar view of Exception 1 to 
section 108. In Shankar Murlidhar v. Mohanlal Faduram, VL.R.,,. 
11 Bom., 704, the Judges say that, where the detention of a chattel is 
allowed for a particular limited purpose, there is not a possessior such 
as is required by the exception. In that case Shanker left with 
Chhaganlal a buflalo and calf to be taken care of during his absence 
from home. © Chhaganlal sold the animals to Mohanlal. Shanker sued 
to recover them. The Court held that the bailment by Shankar to 
Chhaganlal was.a gratuitous one, or else a mere custody by Chhaganlal 
for Shanker ; that Shanker was therefore, at the time of sale, in con- 
, structive possession of the animals, and Chhaganlal could not transfer 
~-to“Mohantal-am ownership that-he-had-not-himse lf 
- - The’present case is exactly similar, and I must accordingly hold that 
em defendant was not able to give second-defendant a good title to the . 
oat. ( . a 
The appeal is dismissed with costs. 


og he “ Lefore E&. Hosking, Esq. 
- + No. 147-0f © 
ee jeu a _ MA PAW v MAUNG KYIN. ; 
es fae - - Messrs. Lowis and Gies—for appellant. |] Mr. Agabeg for respondent, 
“> Pleader disclosing communication made by clicnt—Inadmissible evidence—Evix 


dence Act, s. 126, 


A statement volunteered by a pleacer, disclosing any communication made to 
him in the course and for the purpose cf his employment as such pleader by his client 
is inadmissible in evidence even if oflered upon oath. 

THE accused was convicted of an indecent assault upon the com- 
. plainant Ma Paw, and was sentenced by the Assistant Magistrate of 
Moulmein to six months’ rigorous imprisonment under section 354, 
Indian Penal Code. ; ; 
. An appeal was presented to the Judge of Moulmein, who made the 
following note and order :— . 

“Heard Shway Thwin for appellant and read judgment*of Lower’ 
Court. - Heard also Moyle, amicus curia, who states that he was first 
retained for complainant, who said sotking to him about being ir- 
decently assaulted, . : 

Court.—1t seems very doubtful from the Magistrate’s jadgment, 
whether the assault in this case was really an ¢ndecen¢. one, and Mr, 
Moyle’s statement induces me to think matters have been much ex- 

‘aggerated”? —. 
The Judge. admitted the appeal and ordered the release of the ap- . 
‘pellant.on bail, After hearing the appeal, he altercd the conviction to 
one of assault only and:sentenced the accused to pay a fine of Rs. 10, . 
he having already undergone one day’s imprisonment. In his judg- 
ment the Judge says: “I can find nothing sufficient to satisfy me that 
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“appellant assaulted Ma Paw with dntention to outrage her modesty, cyiminal Beediion 


“ or knowledge thereof, aud the fact of her having made no such alle- No. .947- of 
“gation to Mr. Moyle, to whom she first went as hrr Advocate, of . 1897. 
‘itself shows that such could not have been the case.” . Fuly 

- It is contended by Mr. Giles for complainant that the Sessions Judge ore 


wrongly permitted Mr. Moyle to make a statement as to thé facts of 
"the case at the hearing of the appeal, and that the Sessions Judge 
+ wrongly permitted himself to be influenced by such statement, inasmuch 
as it was not upon oath, and would have been inadmissible in evidence 
‘under the provisions of section 126 of the Evidence Act had it been 
offered upon oath. 

' This contention appears to me to be correct. If an Appellate Court 
‘considers further evidence desirable, it can take it, but the evidence 
must be taken in the manzer prescribed by law. Moreover, the 
“evidence must be admissible, and this statement, volunteered by Mr. 
Moyle, is inadmissible under section 126, Indian Evidence Act, That 
* section prohibits a pleader disclosing any communications made to him 
in the course and for the purpose of his employment as such pleader by 
‘his client, without the client’s express consent. {t has not been argued 
’ by Mr. Agabeg, and could not properly be argued, that this prohibi- 
' tion does not extend to such a statement as that made by Mr. Moyle, 
as it referred to what his client did not tell him. Such an argument 
- would bea mere quibble. Mr. Moyle’s statement implied that his client 
only informed him of a common assault. 

There are exceptions to section 126, but they do not apply. 

There can be no doubt that the Sessions Judge, in deciding the ap- 
peal, was wrongly influenced by Mr. Moyle’s staternent, which was 
absolutely inadmissible. , 

‘The only witness as to what actually happened is complainant her- 
self. The Magistrate says that she belongs to a respectable family, 
and he was favourably impressed by the modest manner in which she 
gave her evidence. As to an assault having taken place, she is corrob- 
‘ orated not only by the evidence for the presecution, but also by the 

“evidence for the defence and by the conduct of the accused in running - 

away. 

The headman of the village, who was examined as 4 witness for the 
accused, says that complainant told him that accused had attempted 
to rob her of her bangles, and that she did not charge him with an in- 
decent assault. Another witness for the defence, who was present 

“when complaint was made tothe headman, says that Ma Paw first 

» complained of an indecent assault, and then changed her ccmplaint and 
said accused had attempted to rob her. The complainant, in her de- 
position before the Magistrate, said she was ashamed to give particulars 
to the headman. ae 

It is proved beyond doubt that accused did assault complainant, and 
it is highly improbable that a respectable young girl would falsely 
chargé accused with assaulting her indecently. Mr. Agabeg argues 
‘that it is unlikely that accused would have committed such an offence 
in the presence of others. It is, however, clear that accused and com- 

plainant were behind the other people who were looking at the pre, 
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: Criminal Revision ‘The attention of the witnesses was drawn by the ‘cries of the com- 


~Novo47 of. plainants t. ae bce ae Psi 
1897. - Accused had ‘probably no deliberate intention of outraging the 
i uly modesty of Ma-Paw. He very likely acted under the impulse of the 
ane moment and hoped that she would submit to his act rather than attract 
‘attention. =e 
But he must have known that he was likely to outrage her modesty, 
and his assault was therefore punishable under section 354. Indian 
Penal Code. I cannot, in revision, alter the conviction to one under 
‘that section, but I consider it necessary to enhance the sentence under 
section 352. I set aside the sentence of fine and sentence the accused 
to two ‘months’ rigorous imprisonment. 
Civil Second Before E. Hosking, Esq. 
ala ey? _ MA HLA BU anp two orners v. MA TE anp Two orurrs. 
Fuly Mr. Sutherland—for appellants (plains | Messrs. Zddis and Connell—for responds 
—— Ejectment, Suit for—Limitation—Burden of proof—Limitation Act, Schedule IL 


; Articles 142, 144. : 
. In all suits it is necessary for plaintiff to prove primd facie that he has a title 


‘which has not been lost by lapse of time. , This rule necessarily. also applies to suits 


for ejectment, but the amount of onus lying on the plaintifis depends upon whether 
a suit-for ejectment falls under Article 142 or Article 144, Second Schedule, Limita- 


tion Act. In the class of suits falling under Article 14g the burden of proving that 


the suit is within time lies heavily ‘on plaintiff, while in the class of suits falling 
under Article 144 the real burden of proof that the suit is time-barred lies upon the 


. defendant. 


THIS is a suit for ejectment.. The land in dispute was purchased by 
plaintiff No. -1, Ma Te’s husband Maung Tun Zan, in 1883-84, accord- 
ing to plaintiff on his own account, while defendants allege that Maung 


Tun Zan purchased for his mother, defendant No, 1, Ma Hla Bu, with 


her money. Defendants claim to have been in possession since the 


“purchase. Plaintiffs admit that defendants have been in possession a - 
‘long time, but say their possession has been permissive. 


Both the lower Courts have found that Maung Tun Zan purchase 


the land: for himself, and not for his mother. 


‘The Lower Appellate Court regarded this as the sole question in th 


case,. This is not quite correct ; it is the principal question, but. not 


the only one, There is the further question, whethcr the suit is within 
the period of limitation. Both the Courts clearly erred in awarding 


rent when there was ‘no claim for rent in the plaint, 


- ‘In all suits it is necessary for plaintiff to prove primd facte that he 


has a title which has not been lost by lapse of time. This rule neces- 
sarily applies also to suits for ejectment, but the amount of onus lying 
on the plaintiff depends upon whether a suit for ejectment falls under 
Article 142 of the Second Schedule of the Limitation Act, or under 
Article 144. In the case of suits falling under Article 142, the burden 
of proving that the suit is within time lies heavily on plaintiff, while in 
the class of suits falling-under Article 144 the real burden. of proof 
that the suit is time-barred lies upon the defendant, 


< 


1897] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. © 361 





The Privy Council case cited by Mr. Sutherland, Mohtma Chunder | Civil Second 
v. Mohesh Chunder, 1. L. R., 16 Cal, 473, applies to suits under ApvOE Ne. 7 of 
Article 142. aay 
It has been decided by the Bombay High Ccurt that in suits falling ath. 
yonder Article 144 the plaintiff may rest content with proof of title in — 
the first instance and the ozs of proving that the claim is time-bar- 
red lies on defendant—Faké v. Babaji 1. 1.R.. 14 Bom., 458, and 
Hanmanta v. Mahadev 1. L. Ra, 18 Bom., 513. 
The Allahabad High Court cases cited by Mr. Sutherland—Parma- 
nand v. Sahib \. L. R., rt All, 438, and Fafar v. Mashug, 1. LR, 14 
All, 193—are authorities for holding that in all cases of cjectment 
plaintiff must give some evidence of title subsisting at the time of suit 
and consequently some evidence that the suit is brought within the 
period of limitation. : 
In the present. case, according to the pleadings of both parties, 
Article 144 applies. Article 142 only applies when plaintiff, after 
being in possession, has T:ecn_ dispossessed, or when plaintiff’s possess- 
ion has been. discontinued... Here. plaintiffs “plead that defendants’ 
possession was permissive, and, assuming the plea to be correct, plain- 
tiffs continued in constructive possession of the land in suit. On the 
otherhand, defedants assert that plaintiffs never had posscssion, and 
therefore defendants cannot say that Article 142 is applicab'e. There 
is prima facie evidence for plaintiffs that the land in suit was pur-. 
chased -by Maung Tun Zan for himself, that it has been for many 
years entered in his name as owner, and that defendants’ possession 
“was in the first instance permissive. These facts were found by the 
*Myodk, ‘and the Lower Appellate Court, though not dealing with them 
in detail, expressed its general concurrence in the judgment of the 
Myook. mae ; 
Have defendants proved, in rebuttal of primd facze case, that their 
possession had been adverse lor 12 years before the institution of this 
suit? The decision of this question really turns upon the answer to the 
question whether defendants have proved that the land in suit was 
purchased by Maung Tyn Zan for his mother. Both Courts have found 
against defendants on this point. 
I modify the decrees of the Lower Courts by setting aside the award 
of rent, and order each party to bear their own costs in this Court. 


Before E. Hosking, Esq. 


MA MIN Ev, MA KYAW TAHL anp rwo ovners. Civil Second 
Messrs. Eddis and Connel—f: r appellant | Mr. Leatatene—for first and second res- Appeal No, 66 of 
(plaintiff). 3 pondents (defendants), ak 
Buddhist Law-—Partition of property jointly acquired during one marriage eg 
between the children by that marriage and the children by other murriages— ae 


Manukye, X, 66, 67. 

The rule for the partition of property jointly acquired during one marriage 
between the children by that marriage and the children by other marriages is that 
the children by the marriage during which property is acquired take double the 
share taken by the children of any other marriage. : 

PLAINTIFF Ma Min E admits that in or before the year 1886 A.D. 
she reccived six acres of land in satisfaction of her share in the 

46 
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Civi l Second: , immoveable property. I agree with the Commissioner that ees can. 
: AA ee No. 66 of ‘make no further claim in this respect. 


ue woe be Kage Hee Commissioner has awarded plaintiff cneeeorale share of thie 
297de ° amoveable property. The question is whether this is correct-or to what. 
=... share, plaintiff is. entitled. The relationship of the pane is shown ee 


the following table :--— 
U Yauk (died 1895). - 





2 Married _ oe. 5 
l eh 

First wife. Second wife. Third wife. 

Mé. Min Tha (deceased). Mé Yauk (deceased). Mé Min deceased: 

Mé Yon (deceased), Me Min E (plaintiff). Mé shwe Ein 
ee vie (predeceased 
Mé Tu. her mother). 
, . | 
Mé Sein Khin Mé yale Thin, | 


(deceased), Me Paw Thin 
_ | Mé Paw Kyin 


PIERCE Set: 
Yoathedenwhis 
AM the property was jointly serie by U Yauk and his third wife Me 
Sein. pes 
-The Commissioner, following the ‘decisions reported in Selected’ 
Judgments, pages. 18, 177, and 222, has held that the grandchildren by 
the marriage during which the property was acquired are’ entitled to 
_seven-eighths ‘of. the property and the children of a former marriage: 
are entitled to one- -cighth.' The Commissiozer further. held. that 
when. there have been more’ than two marriages, ‘the children. of all. 
the. marriages during which no property was acquired aré jointly: 
entitled to only one-eighth. ‘He therefore awarded plaintiff one six- | 
teenth of the moveable property. ne 
The first two cases referred to relate to divisions of inheritance , 
between. a step- -child and \a step- parent. In such a case, where:there- . 
have only been.two marriages, there is good authority cited ‘by Mr. 
Jardine in Me Sov. Me Hmat Tha, Selected Judgments, p. 177, for =: 
holding that the step-child gets one-eighth only. But in. the third Case, 
Nea San Onv. Me Shwe Daing, "Selected Judgments, p..223, the 
division was between descendants after the debt of the parents... Mr... 
Jardine awarded the granddaughter of the first marriage one eighth 
and the son.of the fourth marriage, during which the” property. was: 


-acquired seven-eighths, and refers to the authorities cited ine. Sove. :~. 
Me Hmat.Tha. These authorities relate only to Jan during: 


the lifetime of a step-parent: : 4 
What. is the. rule for the partition of property . jointly: acquired ©) 
during one. marriage between the children by that marriage and the- 
children | by - other ” marriages ? I think the rule is that laid down in : 
paragraphs 66 and 67, Chapter X of the Manukyé Dhammathat.: The 
children..by the marriage during which property is acquired. take = 
double the share taken by the ‘children of any other. marriage—se- 
Ma Sein. Nyo-v. Ma Aywe, Judicial Commissioner, : Upper. Burmia’s::"- 
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“Civil Circular 41 of 1894. Consequently, the share of the children 
by the third-marriage would be one-half and the share of the children 
by each of the first two marriages one-quatter. 

Mr. Eddis contends that as the mother of defendants (respondents) 
predeceased her, parents, they are only-entitled to one-fourth of the 
share which their mother would have inherited if she had survived 
her parents. The authority for the contention is paragraph 15 of 
“Chapter X of the AMVanukye. The rules there laid down apply, in my 
“opinion, to descendants of the same parents. 

The Commissioner found the value of the moveable property. to be 
Rs. 831; plaintiff's one-fourth share of this will be Rs. 207-12. © 

I modify the decree of the Commissioner by. awarding plaintiff 
Rs, 207-12 with costs in proportion throughout. Plaintiff to bear. the 
-costs of defendants upon the part of the claim which is dismissec 


_—_—_—_—— 





Before E. Hosking, £sq. 
MAUNG THA YA 9. QUEEN-EMPRESS, 
Messrs. Chan Toon and Darwood—for | Assistant Government Advocate—for the 
appellant. ae Crown. 
Fact not directly discovered from confession, Inadmtssibility—of Indian Evidence 
Act, 2. 27, ; 
A fact discovered from information which an accused gives to the police must be 
directly discovered in consequence of such information to make evidence as to the 
* jnformation admissible under s. 27, Indian Evidence Act. 


Cratl Second - - 
Appeal N2 66 of 
“4 1897, 

- Fuby 


Criminal Apbeai 
No, 235 of 
1807. 

Ful 
25rd. 


IT is quite clear that the confession was extorted, and that accused . 


was in the same police custody when he repeated his confession. I set 
the confession aside as inadmissible. 
Some gold, gaid to be part of the stolen property, was found ncar 
the accused Maung Tha Ya’s house. Maung Tha Ya took the police 
to a place near his house, and looked for something he said he had 
hidden there; but found nothing. He said his brother Maung Kin, 
.a boy of 8 years, was present when he buried the things. Maung Kin 
was question*d and said that he had moved the gold and money to 
-another place, and he pointed them out. 
Mr. Giles argues that the information which accused gave to the 
’ police, which led to their questioning Maung Kin, and, with his said, 
to their finding the gold and silver, is admissible under section 27 of 
the Indian Evidence Act. 
x] hold that this evidence is inadmissible. The fact discovered 
“must in my opinion, be directly discovered in coasequence of the 
information given by an accused to make evidence as to the information 
.admissible under section 27. 

I know of no authority in support of Mr. Giles’ contention. 

On the other hand, in Regina v. Fora Hasji, 11 Bom. H.C, 
.242, Mr. Justice West says: “ It is not all statements connected 
“with the production or finding of the property which are admissible ; 
“those only which Icad immediately to the discovery of the property, 
“and so far as they do lead to such discovery, are properly admissible.” 

The principal witnesses for the prosecution made contradictory 
“statements before the committing Magistrate, 
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hecei is no'evidence upoa’ which the accused can’ be ieee and- 
Properly convicted, 

[reverse the con:iction and sentence and acquit the accused. 

‘I have expressed my opinion to the Government Advocate: that it 
is desirable ‘that a ‘strict. enquiry should be made into ‘the conduct of 


the pohce'in.. this-cas:.. Another criminal appeal is: “pending inthis 


Court (No. 255 of 1897) from the Sessions Court at’ Akyab in which. 


- there is: evidence of ill-treatment of accused p*rsons by na oligg. - 





Before Ee Hosking, Evy. iy 
- QUEEN-EMPRESS NGA PO SAING anp anoTHER, «@) 
- Solitary confinement—Punishment, Assessment of— 


Solitary confinement should ordinarily be reserved for habitual offenders and for 
the punishment of offenders who have acted in a cruel and brutal manner. 
. In assessing-the punishment in any particular case, the Court-should consider 


' what is the heaviest sentence provide by the Legislature for the punishment of the 


gravest offence of the kind, and the punishment awarde.] in the case under trial 
should be in proportion to the gravity of the offence as shown by the circumstances i 
ofthe case. 


For theft ‘of a: bullock valued at Rs. 80 the accused” against whom a 


there was no previous convictivu, and whois not classified by the 


Magistrate as an habitzal offender, has been sentenced to two years 
rigorous imprisonment with three months’ solitary confinement. ° 
“This is an instance of the indiscriminate way in which. sentences, 


of solitary confinement are passed. The sentence of two years’ rigor- 


ous imprisonment was in itself excessive, and it was quit: unnecessary 
to add to this severe sentence. solitary. confinement Some: Magis- . 
trates omit ‘to°make any use at” all-of the power of awarding solitary 
confinement, while others exercise the power injudiciotsly. He a 
1 do not wish to: ‘lay down any hard-and-fast rule, for in each case © 


a Magistrate is bound to exercise his own discretion’ as‘ to what 


punishment is ‘suitable, but ordinarily solitary confinement should’ rd 
reserved for habitual offenders and for the punishment’ of offender 


who have acted ina cruel and bru'‘al manne. In the present case: 
the offence of theft of a bullock was committed in. a. part-of the. 


province where cattle-lifting is prevalent, and it has na doubt been 
‘impressed’ upon Magistrates by this Court that in such cases the 
punishment ought’ to: be sévere ;-but it does not follow that, whatever . ; 


the extent of the theft, whether one bullock has been stolea or ten ohh 


have been stolen, and whether there has been a previous conviction _ 
‘or not, a first: class Magistrate should award the longest ‘substantive 
sentence of rigorous imprisonment in his power, and should add to the 


“rigour:of ‘the “imprisonment by ordering detentioa in solitary confine- 
_ment for three months. If such a. sentence is necessary upon a’ first ~ 


conviction of the theft of one bullock, it would ke necessary that all” 
more ‘extensive cattle-thefts,. even without previous convictions, 


” should be tried by the District Magistrate in the exercis: of his special-” 


powers, and’ even then, where there is no preVious conviction, the — 
District’ Magistrate caa only award, as a substantive’ sentence, ‘thrée 


years rigorous’ imprisonment and - three months’ solitary confinement. ‘ag 
If: the Legislature had intended that the cattle-thefts should be. pyehet At 





(1) See Nga Shwe Mya v. Queen Empress, page 507. 
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«with so much: more severity than thefts of other kinds of property, it Criminal Revision 
‘is reasonable ‘to suppose that the Legislature would have provided | No. 1218 of * 


‘special pun‘'shment for cattle-thefts. Tn assessing the punishment in 1897." 
any particular case, the Court should consider what is the heaviest aus 
sentence provided by the Legislature for the punishment of the nee 


> gravest: offence of the kind, and the punishment awarded in the 
: case under trial should be in proportion to the gravity of the offence 
- -as shown. by the special circumstances of the case. A man who alone 
- carries ‘off one bullock commits a much less serious offence than a 
‘man who; with other associates, carrics off a large number of cattle, 
‘and ‘his punishment should be proportionately less. At the same time 
- it must be remembered that the loss of a bullock by an agriculturist 
“may deprive, him of thé mvans of cultivating his lands, or using his 
cart, and calls for severe punish nent, especially in parts of the 
country where cattle-thafts are prevalent. Looking at the circum- 
Stances of the present case, I think that for a first coaviction one 
year’s rigorous imprisonment, without solitary con‘inement, will be a 
sufficiently severe and duterrent sentence, and reduce the sentence’ 
passed by the Mazistrate accordingly. 


[SPECIAL COURT] 





“Before W. F. Agnew, Esq. and E. Hosking, Esq. Criminal Refer= 
QUEEN-EMPRESS (Arretzant) v. BASTIN (ResPonpent). daar rof 
Government Advocate—for appellant. dona 


2jth. 


— 


* Procuring sale of liquor to obtain conviction—Spy or tnformer-—Accomplice-— 
| Evidence requiring corvoboration—Evidence Act, ss. I14, 133. 


_ Feld, that’a policeman oc other person procuring an illegal sile ot liquor to 
obtain a conviction is not an accomplice whose evidence, if uncorroborated, ought 
“mot to be accepted as sufficient for conviction. Ii Zhé G Vv. Queen-Empress, 
Selected Judgments, page 146, overruled. 

“]HE case was referred to the Special Court by the Juseta Com- 
missioner with the following order :— 

Bastin was tried for an off.nce against the ueie Act by selling 
beer without a license. It appeared to the Magistrate that the wit. 

nesses to the sale, suspecting accused of illicit sale te soldiers, insti- 
gated him to sell some beer to them, and, upon his doiyg so, prose- 
cuted him. The Magistrate was of opinion | that, under these circum. 
" -sta::ces, he could not “convict the accused and therefore acquitted him. 


The Junior Government. Advocate admits that the Magistrate's 
decision is in accordance with the rulings of Mr. Jardine in Mz 7Aé U 
“yw. Qucen-Empress, Sclected Judgments, page 146. 

He contends that: Mr. Jardine was wrong in treating a person who 
“instigates an offence against the Excise Law with the object of dctect- 
‘ing and stopping such offences as an accomplice whose evidence 
“needs corroboration. He argues that the practice is necessary for 
* the detection of such offences and is allowed in England, and asks to 
~ have an authoritative ruling of the Special Court on “the point, 

‘It must, I think, be conceded that, though such a person is techni* 
‘cally an: accomplice, -yet as he has no criminal intent, his evidence 
‘would not nzed corroboration. Mr. Jardine was of opinion that in the 
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case’of a police officer instigating an offence against the Excise Law, 
he-was acting in-contravention- of section 23-0f-the--Police--Act,-V..of 
1861, which says that the duty of the police is “to prevent the com- 
mission of offences,” This. does not seem to be a strong argument ; 
jit is rather looking at the letter of the law than at the spirit, for the 
real object of the: police is the prevention of excise offences, though . 
to gain that object the commission of an offence is instigated. 

. The real ground upon whizh such evidence needs very . careful 
scrutiny and necds to be accepted with very great caution is, I think, 
the ‘risk that, in thé hope of getting a reward, a false case may be 
trumped up. But this objection is not peculiar.to the instigation of. 
an‘excise offence ;j it is common to all excise prosecutions and is due 
to the policy of the Legislature in pranting rewards for convictions of 


- such offences. 


I incline to the opinion that there is no sufficient ground for re- 


“quiring corroboration of the evidence of a person -who bond fide insti- 


gates an illicit sale of liquor, but that it is essential that in all excise 


‘cases the Courts should scrutinize the evidence with the greatest care, 





remembering the risk of a false case being trumped up for the sake of 


ie 


As the question is one of much importance, | refer it to the Special 
Court..in the form of the hcad-note to Mr. Jardine’s judgment in the 
case cited above :— - Rae 

Is a policeman .or other person procuring an illegal seale of liquor 
in order: to obtain a conviction, an accomplice whose evidence, if uns 


‘ corroborated, ought not .to be accepted as sufficient for a conviction ? - 


« IT may note that Mr. Giles docs not ask for a reversal of the acquit- 


. tal in the -case: now before this Court as the Magistrate doubtless 


followed Mr. Jardine's ruling, though he does not cite it in his judg-- 
ment. " ¢ ee j z 

. The: judgment of thet Court was delivered by— 

‘ AGNEW, J.—The facs of this case are that aman named Bastin was 


‘tred. for an offence against.the Lxcise Act by selling beer without a 


licenses. It ‘appeared that the witnesses to the sale suspected hin of 
illicit sale to soldiers ‘and. instigated him to sell some beer to them, 
and,upon his-doing so, prosecuted h’m.. The Magistrate held that, 
under such circumstances, he could not convict the accused and there- 


fore acquitted him,, The Government appealed from the order of 


acquittal, and the learned) Judicial Commissioner has referred the 


‘following point for.the decision of this Court :— 


“Is a policeman cr other person procuring an illegal sale of liquor in order to 
obtain a conviction, an accomplice whose evidence, if uncorroborated, ought not to 
tbe accepted as sufficient fora conviction ? ” 

‘Ihe reference was necessary in consequence of the decision of Mr. 
Jardine in the case of Mi Thé Uv. Queen-Empress, Selected Judg- 


“ments, 146.: In that case the same question arose and was decided 


in the affirmative, The learned Judge heald that by force ef sections 
40 and 1:14 of the-Indian Penal Code the persons who instigated the 


-ilegal sale were.abettors, and, ‘being present at the time, must be - 


-deemed. to:be principal offenders, and therefore liable to the same 
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punishment as the prisoner. He also held that the duty of the police ¢, y 
being under section 23 of the Police Act, V of 1861, “to prevent the Reference No. 1 of 


commission of offences,” this obligation would be defeated if they 1897. 
actually conspired and instigated an offence, and further that, as under August 
section 114 of the Evidence Act an accomplice is unworthy of credit 274%. 


unless corroborated. in material particulars, and there was no such : 
corroboration, the conviction could not be supported. 


Technically speaking it is clear that the persons who induced the 
prisoner to sell the liquor weie accomplices, ‘‘Spies and informers” 
says Mr, Mayne (Criminal law of India, page 914) “who with a view 
. “of laying a trap for a suspected person, suggest to him the com- 
“mission of an offence and supply him with means for committing it, 
“are themselves abettors of the offence and accomplices.” But a 
very clear distinction hes been drawn between accomplices, in the 
ordinary sense of the word, and persons who act as spies or informers. 
_This was pointed out by Jardine, J. in Queen-Empress v. favecharam, 
19 Bom , 362, quoting Nex. v. Despard, 28 State Trials, 489, and Reg. 
v. Mullins, 3 C.C., 526. In the first case Lord Ellenborough, G. J., said 
that those persons do not partake of the criminal contamination of 
accomplices who enter into communication with the consp‘rators with 
-an orjginal purpese of discovering their secret designs and disclosing 
.them for the benefit of the public. In the second case Maule, J., 
said :— 

« An accomplice confesses himself a criminal and may have a mot-ve fer giving 
informaticn, as it may purchase immunity for his offence. A spv ¢n the other 
‘hand, may be an honest man; he may think that the ccu-se he pursues is bso- 
lately essential for the protection of his cwn interests and those cf scciety, ard if he 
dces so—if. he believes. that there is no other methed of counteracting the’denger- 
ous designs ¢f wicked men—I can see no imprcpriety in his taking upon himself 
the character of an informer. The Government ase no doubt justified in empl’ y- 
ing spies; and: do not see that a person so emp!oyed deserves to be blamed if he 
.. instigates oftences no further than by prelendi: g to concur with the perpetrators, 
Under such circumstances they are entirely distinguished in fact and in principle 
from sccomplices, and, although their evidence is entirely for the jury to judge of, 
I am bound to say that they are nct such perscns as it is the practice to say require 
correboraticn.” ‘ 

These authorities therefore make it plain that there is a wide 
difference between the case of aman who has become a party to an 
offence. and who, to save himself, sacrifices his co-offenders, and the 
case of a man who, knowing or suspecting that an offence is about to 
be committed, lays a trap for the person whom he suspects. In the 
- latter case the ordinary ru'e as to corroboration does not apply, be- 
- cause the informer or spy has not a criminal intention in what he does. 
- If the rule were held to apply, then many offences could hardly ever 
-- be detected ; for example, case of selling obscene matter, keeping 
: gambling-houses, and so forth. And as a matter cf ordinary practice, 
it is a common thing for traps to be laid for. persons suspected of 
-committing offences and for convictions to be had upon the evidence 
of the persons who lay the traps. 

With regard to section 114, Illustration (4) of the Evidence Act, it 
may be as well to point out that it does not provide that.an accomplice 
_-taust be corroborated ; it merely provides that the Court may presume 
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that an accomplice is unworthy of credit unless corroborated in 


Criminal © 
Réference No.1-of-material-particulars;-and- section 133-provides that an-accomplice shall 
1897 be a competent witness against an accused person; and that a.convic- 
sgt og tion is not ill-gal mrely because it proceeds upon the uncorroborated 
a testimony of an accomplice. An accomplice therefore is a competent 


witness, and a conviction may be had upon his evidence even though 
not corroborated. But in practice the rule is, when the accomplice is. 
really a criminal and not-a spy or informer; not to convict upon his 
evidence unless corroborated in material particulars. And the Ccurt 
ought to scrutinize the evidence of the person who has informed 
with great care, remembering that such person, in excise cases, has 
some pecuniary advantage to gain by securing a conviction. We 
answer the question in the negative. 


Before E. Hosking, Esq. 


_ Criminal’. © NGA THA NYAN ann NGA SHWE LON 2, QUEEN-EMPRESS. 
+ Appeal No, 259.°: - ‘ Mr. Grant—fer appellants. 
hae : _ Statement by mcensed—TetdenceEuttanie Act, $8. 3) 1334 GO ° 
Reference No. 53. - Statements made by an-accused person are not evidence w'thin the definition 





1897. given in section 3, Evidence Act, An accused person does not make his’ states 
_ August ments on oath or solemn affirmation and cannot, bo cross-examined hy his co-ac~ 
27th. * .eused. Section 133, Evidence Act, does not apply to such stearements, They can 
a only be taken into consideration under section 30, 1.L.R., 1 Mad., 1633 LL.R 


1§ Bom., 663 LL.R., 4 Cal. 483, referred to. 

THE confessions made by Nga Tha Nyan appear to have been made 
voluntarily, and, so far as he is concerned, they are sufficient to warrant 
his conviction. he % 

He is a lad of 16 -years of age and it may be true that he committed 
the murder at the instigation of Nga Shwe Lén, an older man, In. 
consideration of his ycuth and of the probability that he wes instigated 
to commit the murder, | commute the sentence of death sentence of © 
transportaticn for life. . 

The Additional Sessions Judge has dealt with: the statements made 
by Nga Tha Nyan implicating his co-aceused, Nga Shwe Lén, as if 
they were evidence given by an accomplice examined as a witness. . 
Statements made by. an accused person are not evidence within the 
definition of evidence given in section 3 of the Evidence Act. An 
accused person does not make these statements on oath or solemn. 
affirmation, and cannot be cross-examined by his co-accused. Section 
133 of the Evidence Act does not apply to such statements. They 
can only be taken into consideration under scction 30. Sir Henry 
Cunningham, in his notes on section 30, says: ‘The general view of 
“the Courts is in the highest degree unfavourable to any but a very 
‘limited and cautious use of the section, It must be regarded as a 
“dangerous exception to the general rule, and its wording shous that 
“the confession is merely an clement in the consideration of the evi- 

“dence.” ‘this view is fully borne out by the rulings of the High 
Courts: Regina vy. Hulagu, L.L.R., 1 Mad., 163; Empress v. Khardio 
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Bin Pandu,ULR., 15 Rom, 66; Lmpress v. Ashootosh Chucker- 
bulty, L.L.R, 4Cal., 483. 

Besidcs the statements -made by his co-accused, there is scarcely 
any evidence to connect Nga Shwe Lén with the murder. 

I confirm the conviction of Nga Tha Nyan, commuting the sentence 
of death toa sentence of transportation for life andI[ reverse the 
conviction of Nga Shwe Lén and the sentence passed upon him. 





Before E. Hosking, Esq. 
QUEEN-EMPRESS ». NGA TAW AUNG. 
Government Advocate—for the respondent. 
Illegal search—Conviction of offence—Excise Act, s. 45—Reward. 

There is no ground for holding that an accused cannot be convicted of an offence 
under section 45, Excise Act, 1896, merely because his house was entered and 
searched without legal autherity. Persons who make a search illegally render 
themselves liable to be sued for damages, but this illegal acticn docs not affect the 
question whether the person whese house was illegally scarched has committed 
an offence against the Excise law. It would be improper to grant a reward to 
persens who try to sccure a conviction by means of an illegal search. 

AN appeal was preferred by the Government Advocate, at the in- 
stance of the Local Government, against the following judgment of the 
1st class Magistrate of Okpo, Henzada district :— 

“ The accused was distilling liquor about midnight on 16th April 
1897. When the keadman went to arrest him, he broke the pots and 
there. remained only spilt liquor and pieces of the broken pots.» The 
police wanted to withdraw the charge against the accused as the 
seizure was made at night,and[ agreed. The District Superintendent 
of Police, however, sent the case up again. 

“Though the accused denied it, it is clear that illicit liquor was 
keing distilled in his house ; but because the seizure was made at night 
without a warrant, the accused canot be punished under section 45 
of the Excise Act. 

“The accused Nga Taw Aung is therefore acquitted.” 

The order of this Court was as follows,:— 

The Magistrate erred in holding that accused cculd not be conyict- 
ed of an offence under section 45 of the Excise Act, 1866, because his 
house was entcred and searched without legal authoritv. 

Persons who make a search illegally render themselves Hable to be 
sued for damages, but their illegal action does not affect the question 
whether the pefson whose house is illegally searched has committed 
an offence against the Excise law. It may, however, properly be made 
a ground for not granting a: reward upon a conviction : it would, indeed, 
be improper to grant a reward under sach circumstances, 

There can be no doubt that the accused committed the cffence of 
illegally manufacturing spirit punishable under section 45 of the Ex. 
cise Act, 1896, and 1 accordingly convict him of such offence, and 
direct that he be rigorously imprisoned for 14 days. 
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a: Before E. Hosking, Esq. 
PALLANEAPPA CHETTY ‘(by his Attorney U-THe Dus) (ArPerranr) 
MAUNG PO THEIN (Resronpent). Pe 
Messrs, Eddis.and Connell—for appellant. | Mr. Wilkins—for respondent. 


Sale of land by Revenue Officer of arrears of revenue—Irregularities in proce- 
. duve—Furisdiction of Civil Courts—Land and Revenue Act, ss. ‘47, 55, 56. 
A sale. of land held for the recovery of arrears of revenue by a duly.authorizedi. 
officer, although without notification of such sale or enquiry as to. the defaulting . 
hclder’s interest in the lend is a sale held under section 47, Bu:ma Land ‘and Reve- 


- nue Act, 1876, and the validity of such sale can be questioned under sections 55 


and 56 of that Act by the Revenue authorities alone. 
. Tuts action was instituted to set aside a revenue sale of land for 


- recovery of arrears of revenue. The suit was instituted more than a. 


year after certificate of sale had been granted to the purchaser. 


The Myodék found that the sale had not been confirmed before the 
certificate was granted, and he therefore held that the suit was not: 
time-barred ; he also found that there had been no. proclamation of the 
sale 30 days before it was held, and that therefore the sale was invalid. 
Accordingly he decreed in plaintiff’s favour. popes 

The Appellate Court held that the jurisdiction of the Civil Court is: 
barred by the Land and Revenue Act, and, reversing the Myodék’s de- _ 
cree, he dismissed the claim. ~ Pere 


The sale in question was held by the Subdivisional. Officer, who _. 
granted a certificate of sale which was registered on the 6th May 1895. 
The Myodk states in his judgment that he was unable to find any re-. 
cord of the sale-proceeding, and the circle thugyi deposed that Nga 
No, in whose name the land was assessed, could not be found at: the . 


- time of the sale.. The proceedings appear to have been taken against ~ 


the plan given in the certificate, 

The sale appears to have been held under section 47 of the Land | 
and Revenue Act, and there is no doubt that it was held by a duly 
authorized cfficer to recover arrears of revenue. A sale held under 
section 47 does not need to be confirmed: the period of limitation 
therefore runs from the date of the sale. ; ; 

Mr. Eddis contends that there had been an entire absence of the 


Nga No’s son Nga Thet, but what was sold was the land according to. 


* procedure prescribed by law, and that therefore.there was no sale’ 


under section 47 of the Land and. Revenue Act. He has referred to.’ 
decisions of the Calcutta High Court reported in I.L.R.,-3 Cal. 771, °° 
and J.L.R., 14 Cal., £, but these decisions haye ceased to ‘be author-. 

ities since the ruling of their lordships of the Privy Council in Gobind 
Lal Roy v. Ramajnam, \.L.R., 2 Cal., 70. Lord Macnaghten, in the 

course of the Judgment, says: ‘In the opinion of their Lordships a 
“sale is a sale made under the Act, XI of 1859, within the meaning of - 
“that Act, when itis a sale for arrears of Government Revenue, held by - 
“ the Collector of other officer authorized to hold sales under the Act,.” 


“ although it may be contrary to the provisions *of the. Act either by  - 


‘reason of some irregularity in publishing or conducting: the sale, or 
“ in Consequence of some express provision for exemption having been 
“ directly contravened.” Following this ruling, 1 hold that, assuming» 
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there was no notification of the sale and no enquiry as to the default- 
ing holder’s interest in the land, the sale having been held for the re- 
covery of arrears of revenue by a duly authorized officer, was a sale 
held under section 47 of the Burma Land and Revenue Act, 1876, and 
that, nnder sections §5 and 56 of the Land and Revenue Act, the 
validity of the sale can only be questioned by the Revenue author- 
ities. 

The Civil Court has no jurisdiction to entertain the suit and the suit 
as time-harred as it was not instituted within one year from the date 
‘of the sale. 

The appeal is dismissed with all costs upon appellant. 





| Before E. Hosking, Esq. 


MAUNG SHWE BAN (Secretary to the Ma-ubin Municipality) (Comrrananr) 


v. U MAUNG (Accusep). 
Delegation of powers by President of Municipality —“ Executive authority” 
Burma Municipalities Act,s. 75.. 

The delegation by a President of a Municipality of his powers to the Vice-Presi- 
edent remains iu force enly during the continuance in office of such President and 
‘such Vice-President. j : 

Semble.=-The words “ Executive authority” with reference ‘to section 75 of the 
‘Burma Municipalities Act to do not cover a'l that a Municipal Committee may do 
sunder (that section. 

‘The determination of matters referred t+ in su-srction (1),including the question 
of compensation and decisi ns under sub-section (2), are not matters of executive 
authority. 

Tie following reference was made by the District Magistrate of 
Théngwa to the Judicial Commissioner, Lower Burma :— 

This “éase has been called for on the application of Nga Maung, 
who was convicted under section 13', Municipal Act, and fined Rs. 30 
on three charges: (1) building a kitchen “without permission frorn 
the Committee”; (2) failing to leave a space about the building to 
secure {ree circulation of air, &c., as directed by the Committee; (3) 
failing to comply with the “request” of the Committee in not pulling 
down the same as directed by the Committee. 

It is urged on behalf of the applicant (.) that building without per- 
mmission is not an offence under the Act; (2) that the Co:nmittce never 


directed space to be left for the purposes stated by the Magistrate ; - 


(3) that the. notice to pull down the house was not issued by the Com- 


mittee, and therefore was not binding on the applicant; and (4) that - 


the Mavistrate’s order to pull down the kitchen within one month, or 
pay a fine of Rs 2a day for cach day in which the building is found 
thereon, was without jurisdiction, 

‘To take the last point first, it is contended that scction 131, under 
which the order was passed, does not apply to the case because the 
rules under section 75 of the Act (77de Municipal and Local Depart- 
ment Notification No. 162, dated (he 3rd November 1896) are stated 
‘to be mide under section 75 and section 105 (i), and no penalty has 
been attached tothe rules as permitted by section 107. This argument 
J} consider unreasonable. ‘The mention of section 1o6 (i) appears to 
me unnecessary, but at the sume time to hold that it makes section 131 
inapplicable would be absurd. Section 131 is quite plain, and there 
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Criminal. Revision is nothing to show that it/does not apply to notices issued ‘under séc- 


No, 





and. 


1139 Of 
oe 97. wt 
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-tion.75.and in accordance with the rules made under that section. | 


‘Tl have obtained from the Municipal Secretary copies of the order 
of the President’ delegating .his powers to the Vice-President under 


"Rule 30 of thé rules under section 27 (vide Municipal and; Local .De- 


partment. Notification No. 128, dated the roth December 1890) .and 
‘ have filed them with these proceedings. A rule (29A) was added to 
these rules by Notification, Municipal and local Department, No..323, 
dated the 29th June 1893, empowering the President to “ exercise the. 
executive authority” of the Committee with respect to section 75 among 
other sections of the Act. ae 
The case then stands thus— . « 7 
On the 4th February the applicant gave notice, in accordance with 
séction 75 of his intention to build a hous. His plan was incomplete 
and inaccurate, and in fact he wanted to build two houses and had 
already built one without notice. He was, however, permitted by a 


notice (No: 20); copy-of-which_t-have—filed—with these-proceedings, to. 


build ‘according to his notice, provided he left 10 feet between the 
‘house and all other houses. He then put in a notice of his intention 
to build the second house (which he had built alceddy), and a similar 
permission was given to him Notice No. 21 (filed in‘the case) for. 
the second house. Both these notices were issued on the 18th Febru-, 
ary signed by the Secretary, and they were issued under the orders. 
of the Vice-President. Copies of the appellant’s notices of intention 
to build or filed with these proceedings, Subsequently applicant 
built a cook-house (not included in his previous notices and plans) 
between the two houses, completely blocking up the. space between 
them. He did this without giving notice under section.75. -The 
Secretary then issued, on the 3rd May, a notice under section 75 (3), 
directing applicant to pull down the kitchen in three days... This 
‘ notice was also issued by order of the Vice-President. The applicant 
disobeyed this notice and a prosecution was ivstituted against him 
with the sanction of the Vice-President, ending in the conviction now 
in question. n 
Assuming the notices to have been issued under proper authority, 
there is no doubt that accused, by erecting the kitchen without having 
given notice, by closing up the space which he had.been, ordered to 
leave open, and by disobeying the notice requiring the demolition of 
the kitchen, committed three offences punishable under section 131 as 
stated by the Magistrate, . nudiag HA 
The Magistrate’s wording is somewhat inaccurate, but. substan- 
tially his finding is correct. The applicant’s Advocate is. perhaps un- 
aware of the delegations of the Committee’s powers to the President 


and: of the President’s to the Vice-President as noted. above, - But I 
submit the case to the High Court because 1am somewhat doubtful: 
as tothe ground covered by the words “executive authority” of the 
“Committee, and whether the delegation by the President to the Vice-': 
President on. the two. occasions, and in the words used in the Presi-- 
dent’s:order, of which I have filed copies, are sufficient to-cover and ™ 


’ 
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validate the action of the Vice-President in issuing the notices in 
‘question in this case. On the first point, if the words “ executive 
authority’ cover all that. a Municipal Committee may do under 
section 75 and practically substitute the President for the Municipal 
Committee in regard to this section, then so far there was no ille- 


gality. On the second, the first order (of Mr. Pennell’s) is addressed 


Criminal Revision 
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1897. 
, September 
and. 


— ee 


to the then Vice-President by name, and the order of Captain Max- 


well to the Vice-President of his time, then as now the Civil Surgeon, 
does not expressly delegate all the President’s powers to the Vice- 


President, though it may have been intended and may be understood 


-in this sense. Te carrying out of the provisions of section 75 by the 
Municipal Committee is a difficult part of Municipal administration. 
They contain numerous pit-falls into which Municipal Committees are 
apt to fall. On the other hand, the proceedings purporting to be 
taken under this section are frequently called in question or resisted 
and come into Court. 
dealing with notices of intention to build is tiresome, and, «xcept in 
exceptional cases, ill-suited for a large Committee to deal with. 
Members generally prefer to leave them to the l’resident or Vice- 
President or Secretary, Again, they are exceedingly important from 
a sanitary point of view. For these reasons, I consider the case one 


worthy of a ruling. 
The order of this Court was as follows :— 


_ The District Magistrate raises two questions: 
‘words “executive authority’? of the Municipal Committee, with 


reference to’s°ction 75 of the Municipal Act, cover all that a Munici- 
pal Committee may do under that section, and, second, whether the 
‘delegation. by the President to the Vice-President on the ‘two occa- 
sions, an! in the words used in the President’s orders, are sufficient 
to cover and validate the action of the Vise-Presidznt in issuing the 
notices in question. 
I will first deal with the second question. 
The order passed by Mr. Pennell as President on the 28th April 
1894, so far as it is material, is as follows:— 
“Mr. Sharpe, Vice-President, Ma-ubin Municipal Committee, is hereby invested 
with all the powers of the President so far as I can delegate them to him.” 
' That was a good delegation of the Presd-nt’s executive authority 
‘so long as Mr. Sharpe continued to be Vice-President ‘and Mr. 
Pennell continued to be President, but the delegation would not pass 
to Mr. Sharpe’s successor, nor would it continue after. Mr. Pennel 
ceased to be President. 
* The order pass:d by Captain Maxweli as President on the 28th May 
1895 is as follows :— ae 


ores Civrt Surctow:—You are Vice-President of the Municipality, and as such 
responsible for the proper adminis ration of the affairs or th: Municipality as 


From a third point of view the business of 


First, whether the . 


“much as lam. Kindly supervise the Secretary and deal with all papers, only 


referring to me in cx«se of doubt.” 
That was a vague and indefinite delegation of the President’s 
‘powers. It should have been addressed to the Vice-President, ani 
“should have definitely stated which of the President’s powers were 


374 PRINTED JUDGMENTS, COURT OF THE JUDICIAL —  [SEPT. 


: Criminal Revision delegated. The meaning to be attached to the eas “in case of 


esac of “doubt” is very uncertain. It is not necessary for me to decide __ 

Siplecber - whether the order of deleSation had any validity, for it ceased to have 
and. effect when Captain Maxwell resigned the Presidentship of the 
a Municipality on his transfer to Bassein in March last. Moreover, 


the present Vice-President, who passed the orders which gave rise to 
the prosecution of U Maung, was only appointed to Ma-ubin on the 
29th January last. 


U Maung does not appear to have committed any offence with 
regard to the two buildings of which he gave notice and ‘which he 
was permitted to erect. They were put up ro feet apart. 


U Maung then, without giving the notice required by section 75 — 
and the rule mane under it, built a kitchen between the two build- 
ings, 


The Magistrate held that, in doing so, he committed an offence, and 
the District Magistrate agrend | with the Township Magistrate that the 


act was punishable under section 13 
erroneous. Section 131. dors not oe any pun'shment for omitting 
to give notice of the in'ention to build or for omittiig to obtain pers. 
mission to build = Punishment might have been provided under section 
107 when the rule was made, but this was not done. 


The only penalty to which the accused made himself directly fiat 
was the penalty of having the building demolished. Wn these grounds, 
_apart from the: question “of delegation of authority, the first two-con~ 

yictions. were bad. 


The third conviction -was for disobeving the notice requiring the 
building to be demolished. The notice was issued on the 3rd May 
Jast by. ordec of Doctor Kiddle as Vice-President. The Vice-Presi- 
dent had: then no. authority to make such an order, the Pres‘dent for | 
the time being not having delegated any of his powers to the Vice+ 
President. 


“The “Fon nship Magistrate, besidcs fining the accused, ordered him 
to pull down the kitchen, within a month, and declared that he would 
be fined Ks. 2 foreach day the kitchen remained after the expiration 

of the month, unless he obtained the sanction of the Municipal Com-: 
mittee. 


The Magistrije had no power to order the demolition of the 
kitchen, nor hai he power to declare that. the accused would be fined 
Rs. 2 a day. An order cannot legally be passed d claring what 
punishment will be awarded in certain contingencies. If the accused 
continued to fail to ob y any legal order given by the Municipal 
Committee to demolish the kitchen, he would be liable to be prose- 
cuted and lined, but he cou'd only be prosecuted and punished for an 
offence already commitied. He would then before conviction, have ‘ 
an opportuntity of giving any explanation he might have for not 
having complied with the order. Many things, unforesen at the 

_ Aime of passing the order, might have happened to reader TEBSSnIe 
compliance with the order, . 


This “appears: to me to be 
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_ As all the convictions are bad for the reason which I have stated, Crimival Revisiom: 
it is not-essential in this case that I should answer the first question No. 1139 of 
propounded by the District Magistrate. I think, however, it is well | s, ica 
. to express. the opinion that the words “executive authority” of the pies &. 
Municipal Act do not cover all that a Municipal Committee may do se 
under that section. . 


1 incline to the opinion that determining whether a building is 
likely to’ be injurious to the inhabitants of the neighbourhood, or 
determining any of the other matters referred to in sub-section (1), 
including the question of compensation, or deciding under sub-section 
(2) that a building should be altered or demolished, are net matters of 
executive authority. ; 


For the reasons before given I set aside the convictions, the 
‘sentence, and the order passed by the Township Magistrate. 


Before E. Hosking, Esq. : Civil Second 
MAUNG LU NYO anv rwo orners (ApPuLLants) ». KAUNG HLA PYU Appeal 
eh . (Responpent), No. 121 of 
‘ 897- 
Messrs. Chan .Toon and Darwood—for | Mc. Barton—for respondent, ae 
‘appellants. : oe 
. Order passed m execution between parties to suit—Decree—Appeal—Execution of — 


'. decree—Varying of decree—Civil Procedure Code, s. 244. 


All orders passed in execution between the parties to the suit in which the decree 
was passed, or their representatives, fall under section 244, though they may be 
passed under any.of the succeeding sections dealing with the execution of decrees, 
‘and, if such orders are nct specified in section 588, they are decrees and are 
appealable. 

A Court executing a decree has no power to vary the decree, however harsh it 

May seem. . 
. THIS appeal was aresented on the 16th June last from an order 
passed by the District Judge of Kyaukpyu on the 2oth February 1897 
in an appeal from an order of the Myc6ék of Cheduba in execution of 
a decree in Suit No. 24 of 18¢6 of his Court. 

The. appellant states on affidavit that no notice was given to him of 
the appeal to the District Judge, and that he did not hear of the order 
passed by the District Judge, till the 12th May. The record’of the — 
proceedings in the Lower Appellate Court shows tnat no written 

‘notices were served upon the respondents to that appeal. The Dis- 
- trict Judge states in his diary that he visited the spot in dispute on 
the 2¢th January last and heard the parties. An order was passed 
onthe 20th February, but there is nothing to show that the parties 
-owere informed of the date when the order would be passed or were 
subsequently informed of the order. It is uncertain whether the 
. District. Judge satisfied himself that all the parties to the suit, includ- 
. ing the present appellant, were present, or that the respondents to 
that appeal knew that an appeal had been presented and was then 
. being entertained by the District Judge. Assuming that the present 
- appellant was present and knew of the appeal, there is still nothing 


Curl Second 
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‘to show that he was Informed of the date‘on- which an- order would-be 


« 


passed. 
- The presént appellant and the other respondents to the appeal in 
the Lower Appellate Court were entitled to have written notices of 
the Appeal served upon them, giving them reasonable time to consider 
their defence to the appeal. ‘The procedure adopted by the District 
Judge was very irregular and likely to be prejudicial to the respondents 
to the appeal before him. 
Under the circumstances I think there are sufficient’ grounds for 
admitting this appeal, though it is presented aftcr time. 
The Myo6k thought that his order under section 260, Civil Proce- 
dure Code, was not appealable, because an order under that section 


‘is not mentioned in section 588. The Myoék has overlooked the 


definition of “decree” in section 2, which makes an order determining 


—an y- -q west i oWamen ti one ed OK refer. red £0. insect i On. 2 AAs. as but_ not. Speci: 


fied in section 588, a decree, and therefore appealable under section 
540. All orders passed in execution between the parties to the suit 
in. which the decree was passed, or their representatives fall under 
Section 244, though they may be passed under any of the succeeding 
sections dealing with the execution of decrees, and if such orders are 
not specified in section 588 they are decrees and are appcalable. 
The decree of which execution is sought directed that a cart-track, 
293 feet by 10 feet, within specified boundaries, should be opened. In 
order to comply with this decree the Myook considered it necessary 
to order the removal of a house built by the original defendant, Kaung 


“Hla Pyu, the present respondent. 


_ The District Judge in his judgment says : ~ 

_“* The appellant, Kaung Hla Pyu, has given a road so fect wide to the’south of 
his land. Ut gces along the north of Shwe Dok Ke’s fence ard to the south of 
Mi Thwin Shwe’s land on to the fields. ‘This will sufficiently comply with the - 
order in the case.” 

By “the order in:the cese” the District Judge cvidently means. 
the orig inal decree, which was confirmed on appeal. A Court execut- 
ing a decree has no power to vary the decree, however harsh it may 
seem. The decree in question specified Mya Hnin's house as the 
southern. beundary of the land through which the track was to pzss. 
The District Judge gives Shwe Dok Ke’s fence as the southern bound- 
ary and Mj Thwin Shwe’s land as the northern boundary. Mya Hnin’s 
house is marked on the plan in the original suit by the lettcr G, and 
this I understand to be on the land which the District Judge describes 
as Mi Thwin Shwe’s land. [f this is.so, the District Judge’s order 
does not give effect to the decretal order. From another part of the 
District Judge’s judgment. it would appcar that there is room for a 
track to the north of the house which has been built by Kaung 
Hla Pya and to the south of Tun Hla U's varden, which is given as 
the northern boundary in the manner prescribed by the decree. 

I set aside the order of the District Judge and direct him to rehear 
the appeal, and to pass a fresh order with duc regard to this judgment. 

Costs to follow final decision. . : 
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Before E. Hosking, Esq. 


QUEEN-EMPRESS (Arrettanr) v. SIP LAW (Resronpent). Criminal Afpeat 
Government Advocate—for the Crown. | Mr. Fordan—for respondent. No. 324 0, 
.Sanction to prosecute for false charge—Police investigation—~Magisterial inquiry 1897. 
—Indian Penal Code. s.211 Criminal Procedure Code, ss. 215, 438, §329 September 
 §39--Valid sanctions—Fresh sanction—Limitation, : soth, 


A complaint was made toa second-class Magistrate, who dismissed it after 
-ordering a police investigation, and the District Magistrate, without any magisterial 
inquiry, granted sanction for the prosecution of thecomplainant. The accused was 

‘committed to Sesstons, and the Additional Sessions Judge, holding that there had 

been no valid sanction for the prosecution, without hearing’ evidence or considering 

:the merits of the case, acquitted the accused of the offence with which he stood 
. :charged. ; 

‘ Held—that as there ought to bea magisterial inquiry before sanction to prosecut, 

is granted in respect of a false complaint made to a Magistrate, the sanction o 


the District Magistrate was not valid. 

Held, also,—that in the absence of legal sanction the Magistrate was not com 
petent to commit, and wasztherefore not a competent Magistrate within the meaning 
of section 215, Indian Penal Code, and that the Sessions Court should itself have 
quashed the commitment, but should not have acquitted the accused. 

field, also,—that the period of limitation prescribed by section 195 of the Code 
of Criminal Procedure applies only toa sanction legally given under that section. 

THE complaint which has given rise to these proceedings under sec- 
-stion.211;-Indian Penal Code, was made to the second-class Magistrate 

of Hlaing on the 16th January last, and has been marked by the com- 
mitting Magistrate as Exhibit A. The complaint was dismissed as 
false after a police investigation, and the District Magistrate granted 
-sanction“for the prosecution without any magisterial enquiry. 

The Additional Sessions Judge, holding that there had been no 
valid sanction for the prosecution, took the opinion of the assessors 
.as to the invalidity of the sanction, and then, without hearing evidence 
or considering the merits of the case, acquitted the accused of the 
offence: with which he stood charged. 

It is obvious that if the Sessions Court was not competent to try 
the case, it was not competent to acquit the accused. 

“It does not, however, appear to be the intention of the Legislature 
that the opinion of asstssors should be taken on a gnestion of law. 
If the Additional Sessions Judge lo»xked upon the question of the 
“validity of the sanction as a question of fact, 1 am of opinion that he 
was mistaken in so doing. Had the charge against the accused relat- 
ed to a falsc complaint made by him to the Police, no sanction would 
have been necessary under section 195, Criminal Procedure Code. 
It is only when the offence is committed in, or in relation to, any 
| proceeding in a Court that sanction is required. Here, though the 
‘ charge framed by the committing Magistrate is not explicit, yet it is 
clear from the grounds of committal that the charge related to the - 
complaint made to the second-class Magistrate. 

Lagree with the Additional Sessions Judge that there was no valid 
‘sanction for the prosecution, as there cught to be a magisterial enquiry 
before sanction is granted in respect of a false complaint made toa 
Magistrate. I-understand the Government Advocate to concede this 

48 
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point, but he contends (1) that, under the provisions of sections 532 


_and 537, Crimibal Procedure Code, the Sessions Court was competent ~ 
to proceed with the trial, and‘(2) that, assuming .a legal. sanction’ to 
_- have beén requisite, the Court should have quashed the order for 
commitment and should not have acquitted the accused. Section 537 
"is not applicable, as it only deals with reversal of a finding, sentence, — 


or order under Chapter XXVII, Criminal Procedure Code, or on : 
appeal or revision. 

1 also hold that section 532 is inapplicable. The provision’ with 
which the section closes, that the Court shall direct a fresli enquiry by 
a competent Magistrate, refers, I think, to.an enquiry preliminary to 
commitment, and not to an enquiry preliminary to the grant of sanc-.. 
tion. 
Section 215 enacts: tine a commitment once made under section 
213 or section 214 by a competent Magistrate, can be quashed. by 
the High Court only, and only on a point of law. 

If the commitment in the present case was made by a competent 
Magistrate within the meaning of this section, then the proper course 
for the Sessions Court to follow was to refer the case to this Court 
under section 438. 

In the absence, however, of a legal sanction, the , “Magistrate was 
not competent to-commit, and was therefore not a competent Magis-.. 


‘trate within the meaning ‘of section 215. Consequently, the Sessions 


Court should itself have quashed the commitment, but certainly should. 

not have acquitted the accused. aH 
Mr. Jordan contends that a sanction having ‘been given by, the : 

District Magistrate more than six months ago, no fresh ‘sanction can > 


now be given. He’cites as his authority Darbart Mandar. v. Fagoo 


Lal, LLR. » 22 Cal. 573. Inthat case a valld sanction had been 
granted, but no action was taken under it till after the expiration of 
six months, and the: Court held that no fresh sanction ought to be. 
given. 
* In'the present case no valid sanction has been given, and dicielart 
the period of limitation prescribed by section 195 has never begun to 
run. ‘The period of limitation only: anit to a sanction given under 


"section 195, that is to say, to a sanction legally given under that.sec- 


Waiasl Refer- , 
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tion, : 
I reverse the order of acquittal, and in lieu thereof quash the order, 
of commitment. The prosecution to be at libesty to apply for fresh 
Sanction. 





{SPECIAL COURT.] 


ee W.F. Agnew, Esq., and E. Hosking, Esq. 

QUEEN- EMPRESS v. NGA THA KAING, e 

Assistant Government Advocate —for the Crown. ; 

Previous conviction of offence before village headman —Punishment—Confinement * 

—Imprisonment—Indian Penal Code, s s. 75 Whipping Act, s. homer Bs 
Burma Village Act, 5.7. 

‘When a person y has been convicted of theft and punished under the Lower Bur. 

ma Villages Act bya village heanman, and _is subsequently convicted, under the 


Indian’ Penal Code of theft committed after the first conviction, he is not liable ‘to ° 
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enhanced punishment under section 75, Indian Penal Code, or to whipping in ad- Criminal Refer~’ 
dition to imprisonment under section 3 of the Whipping Act, but the previous ence No. 2 of 


conviction should be taken into consideration in awarding punishment. . 1897. 

Queen-Empress v. Maung Gyi, Selected Judgments, 549, overruled, and ruling in September 

Queen-Empress v. Kya Gaing, Printed Judgments, 315, upheld. : 2and. 
THE following reference. was made to the Special Court by the 7 


Judicial Commissioner, Lower Burma :— ; ; 

Nga Tha Kaing was convicted by a second-class Magistrate under 
section 372, 75, Indian Penal Coie, of theft of paddy, witha previous 
conviction of thelt by a village headman, and was sentenced on the 
3oth June 197 to three months’ rigorous imprisonment and 25 stripes. 

My learned predecessor Mr. Fulton, in. Queen-Empress v. Nea 
Maung Gy? (Selected Judgments, page 549,) ruled that a person duly 
convicted of theft bya village headman, ison a subsequent convic- 
tion of certain offences by a competent Court, liable to enhanced 
punishment under section 75 of the Indian Penal Code, 

In Qucen-Eempress v. Nga Kya Garng and another (Printed Jude- 
‘ments, page 315,) I have given reasons for dissenting from this ruline, 
I have held that a previous conviction of theft by a village headman 
does not render the person convicted liable to enhanced punishment 
either under section 75, Indian Penal Code, or under the provisions. 
of the Whipping Act, 1864, upon a conviction of a subsequent thelt 
by a competent Court under the Indian Penal Code. 

In consequence of my decision tke Se:sious Judge of the Pegu 
Div-sion.has referred this case to me, but he questions the soundness. 

_of my decision and requests that the Government Advocate should be 
heard. , 

The learned Junior Government Advocate contends that a cony‘c- 
tion by a village headman is a conviction under the Indian Penal 
Code, and conseyuentry, in the casc'of theft, renders the convicted. 

_ person ‘liable, upon conviction of a subsequent theft, to enhanced 
punishment. Isa person who is convicted by a village headman of 
an offence, convicted under-the Indian Penal Code or is he convicted 
under the Lower Burma Villages Act, 1889? 


There can, | think, be‘no doubt, that such person is punished under 
the latter Act and not under the Fenal.Code. The Lower Burma 
Villages Act provides fer “ confinement” of a convicted person as x 
punishment, This is a form of punishment not provided by the 
Penal Code. Consequently, when a person is sentenced to confine« 
ment, he cannot be said to be punished under the Penal Code 

Assuming that a person may be convicted under the Penal Code 
and punisted under the Lower Burma Villages Act, did the Legis-: 
lature intend that a person so convicted and punished should be liable 
upon a second conviction, to enhanced punishment? The question 
reaily is, What was the intention of the Legislature in providing en- 
hanced punishment? Did not the Legislature contemplate both con« 
viction and punishment under the Penal Code, though the words us d 
may be capable of meaning conviction only under the Penal Code? T he 
matter is one of importance, and | will therefore refer to the Special 
Court the main question, Whether a previous conviction of theft by a 
village headman renders an accused person, upon conviction of a sie 
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Ctimtnal Rifts séquadt.. theft. bya. compétent Criminal . Court, liable. to. enhanced. 
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‘punishment under section 75 of the Indian Penal Code and under. the 
provisions of the Whipping Act. 

The judgment of the Court was delivered by-— 

AGNEW, J.—The facts out of which this reference arises are that 


- one Nga Tha Kaing was convicted by a second class Magistrate un- 


der sections 379, 75, Indian Penal Code, of theft, with a previous con- 
viction for theft by a village headman, under section 7 of the“ Lower 


: Burma’a Villages’ Act (Ili “of 1889),” and sentenced: to three months’ 


rigorous imprisonment and 25 stripes. 
In the case of Queen-Empress v. Nga Maung Gh (Selected Judg-. 
ments, 549) Fulton, J. C., held that a person convicted of theft. under: 
section 7 of the Lower Bevtne Villages Act is, in case of conviction 
for a subsequent offence punishable “with imprisonment for a term of. 
three years or upwards under Chapter XII or XVII of the Indian . 


- Penal Code, liable to be dealt with under section 75 of the Code. In 


a subsequent case ese aes Nga Kya Kaing (Printed Judg- 
ments, 1897, p- 315)] my. learned colleague dissented from this view 
and held, under-similar circumstances, that the prisoner was not liable 
to: enhanced punishment. under section 75, or to whipping in addition 
to imprisonment under section 3 of the Whipping Act. 


The same point has arisen in the present case, and. the following _ - 


question has been referred for the decision of the Special Court: — 
“Whether a previous. conviction of theft by a village headman renders an ace - 
cused ‘person, upon conviction of a subsequert theft by a competent Criminal Court,. 
liable to enhanced punishment under section 75 of the Indian Penal’ Code, and. 
under the provisions of the Whipping. Act. 
“Section 7 of the Lower Burma Villages Act empowers the headman. 


of a village to try persons accused of, among other offences, theft 


when the value of the property. stolen does not exceed Rs, 5, and if 
the accused-is convicted, to sentence him to a fine not exceeding 
twice the value of the property stolen, or to confinement for a term 
not exceeding 24 hours in such place as the Deputy. Commissioner 
may appoint, or to both. If the headman is specially empowered, 
then, in cases where the valire of the property does not exceed Rs.. 
50, the fine may. extend ‘to Rs. 50 and the confinement to 15 days. 
My learned colleague considers that the conviction is under the’ 
Indian Penal Code, the puvishment under the Lower Burma Villages 
Act, and that, as a -person is not liable to enhanced punishment under 
section 759 Indian Penal Code, or to whipping under the Whipping. 
Act, ‘unless conviction and punishment are under the Indian Penal 
Code, the sentence of whipping ig illegal. There can be no doubt 
that the conviction is under the Indian Penal Code. I was at first. 
-inclined to'think that the punishment was also under it, But, if this 


. Isso; then ‘under séction 64 of the Code a headman can award im-. : 


ptisonment in default of payment of fine, which, under’section 65,. - 
cannot exceed cne-fourth of the maximum term of imprisoument 
fixed ‘for the ‘offence; and ‘as his. powers are iiot limited as the: | 
powers -of Magistrates are under ‘section 33 of the ‘Criminal ‘Pro-.. 
cedure Code, he can iaflict'a Jongér. term of ‘imprisonment ‘than ‘can be: - 
inflicted. -by'a Magistrate ‘of the ‘second-class. et isto say, in ‘the: « 
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‘case of theft he cculd inflict nine menths’ imprisonrrent, while the Criminal Refer~ 
' second-class Magistrate could only inflict six months, that beng the ence Wo. 2 of’. 
Iimd of the term cf imprisonment he can pass. Thi- could not have * 1897. 
been the intention of the Le ilature. 1 think, there’ore, that the September . 
‘question referred n:ust be answered in the negative. elit 
HosxinG, J.—I concur in answering the ques ion referred in the 
negative, : 
‘fhe learned Junior Government Advo-ate, in arguing the care, 
tacitly admitted that, unless a village he dman puxishes under. the 
Indian Penal Code, a conviction by him would not render the accused 
person liable to enhanced punishment upon a conv ction. He, how- 
ever, contended that the hradman punishes under the Indian Penal 
Code, ard that theft, for instance, 1s only punishable u der the said 
Code. It appears to me quite clear that, when a village headman sen- 
-tences an accused per:on, he does so under section 7 of the Lower 
Burma Villages Act and not under the Penal Coe. As I vo'nted cut 
in my order referci! g the question to this Court, sec’ion 7 empowers 
the headman to sei.tence io confinemen’, wich is not one of the 
punishments prescribed by the !enal Co e. Had the Legis] -ture 
mer: ly intended to limit the powers of the heauman in award ng 
punishment uncer the Penal Coce, it is reasonabl to hold tkat the. 
’ Legislature would have spoken of imprsenm nt an:l net of confine- 
ment. It wo:ld also have ;-rescribed the limit cf imprisonment to be | 
“impesed in defvult of payment of hue. Mr. Giles woul. dis:o-e of the 
difficulties ;resented by the provisions of section 7 of the Vilages Act 
to the construction which |e would put upon tiem, on the ground 
that the section was badly crafted. In «ther words, a co. struction 
unfavourable to an:accused person is to be forced upon a penal enact- 
ment. That is « vidently an erroneous mo:.e.0' consti ucti on. 
The final order of the Judicial Commissione: wa: as fullows:— 


The sentence of whipping in addition to imprisonment was illegal. 
But, altt ough the pre vious conviction by the headman dd no render 
the accused lialle to ; unishment cither under section 75 of the Indian 
Penal Coce or to woij ping in addition to imprisonment under the 
Whipping Act, still the previous coasiction w. uld righ ly be taken into 

‘ considesasion in awarding ; unishment © This bei g so, the accused | 
might --roj erly hive been sentinced t at lea-t six morths’ rigorous 
imprisonment, The sentence of whipping must have bec n undergone, 
but asa matter of form I set t aside zs il'egal, an‘, . on-idering that 
the accused has now been sufficiently punished, I rémit the unexpired 
term of the sentence of imprisonment. 





Before E. Hosking, Esq. . Criminal Revisios 
f es : hie a 7 No. 1361 of 
QUEEN EMPRESS «. SHWE GYAW AUNG. 3897 
Security for good behavicur—Confirmation order-of sessions Judge—Operative September 
” order—Appeal to District Mugistrate—Criminal Procedure Code, 8.123, 23rd. 
“ When a duly empowered Magistrate passes an order requiring an accused'to 
‘give sectrity for his.good tehavicur for a period ‘exceeding «ne ‘year, he cannct’ 
“direct that the accused be detained in rigorous irmptisonment for Such period, ’but , 
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Criminal: Revision upon failure of the accused to give the required security, should merely direct his 
No. 1361 of: detenticn in prison pending the orders of the Sessions Judge. The order of the 


18976" ‘Sessicns Judge becomes the operative order, and no appeal lies to the District. 
' Septémber’. . Magistrate against the-orders of the Sessions Judge passed upon areference made 

agras: by such Magistrate.' °° | an me 

Sanaa THE Subdivisional Magistrate passed an order requiring the accused 


to give security for the good behaviour for two years, and directed 
that, in default of his giving such security, he should be detained in 
rigorous imprisonment for two years. He also issued a warrant of 
imprisonment in accordance with this order, and then submitted the 
case to the Session Judge for confirmation. The Subdivisional  . 
Magistrate’s order was in effect confirmed by the Sessions Judge on" 
the'5th July 1897. ; 

The District Magistrate then entertained an appeal from the order 
of the Subdivisional Magistrate, and upon the merits rejected it upon 
the sth August. ; 
| The Subdivisional Magistrate was not empowered to direct that. the 
accused should: be detained in rigorous imprisonment for two years, 
Upon the accused failing to give the required security, he should have 
issued a warrant under the second paragraph of section 123, Criminal 
Procedure Code, directing that the accused should be detained in 

_ prison pending the erders of the Sessions Court, The order passed » 

_ by the. Sessions. Court becomes the operative order, and no appeal 
lies: to the District Magistrate (¢/. Chand Khan, LL.R, 9 Cal. 878). ° 
It was manifestly not the intention of the Legislature that an appeal - 

- should vittually lie from an order passed by the Sessions Judge to the 
District Magistrate... © 

The amount of security required is, in my opinion, unduly high, and 
is reduced to a personal bond of Rs. 100, with two sureties each in the’ 

. sum of -Rs:. 106, Se oes a 





Criminal. Revision’ Before E. Hosking, Esq. 





Lees” QUEEN-EMPRESS 0. NGA CHO, 
» September « Messrs. Eddis and:Conzell—for accused. 
. ‘aged. , Information to Police or Magistrate—Intentional omission—Legally bound— 


Reasonable excuse—Indian Penal Code, s. 202. 


The accused was roused from sleep by a neighbour, who told him that his (the. 
neighbeur’s) wife had been «murdered, As a matter of fact, it was the accusted’s 
informant who had cemmitted the murder. The accused, who advised him to go 
and rey ort the fact to the police, neither went himself to the police nor sent any of 
his men to give information of the murder. -He was tried and convicted of an 
offence under section 202, Indian Penal Code, fer not having given information to. 

. amagistrate or the police, when legally bcund to doso, of the cflence of murder 
which he knew to have been committed.’ 4 ; 

Held, that a person is not bound te give information of a murder of which he is. . 
aware if he has reasonable excuse for not mzking a report, as in the present case, 
where the accused had no reason to belicve that his informant had himself com-: 
mitted the murder, where there. was cleaily no attempt at concealment of the fact 

- of the murder,.and the probability, as it would present itself to the mind of the ac 
cused,.was that.the husband of the murdered woman, alter giving the alarm to his, 
neighbours, would ge on the police-station... 
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-At about 3 A.M. on the 25th August last one Munusawmy aiher, 


‘who lives near accused Nga Cho, came and told him that some one 


had that night murdered his (Munusawmy’ s) wife. Accused told him 
__to go and report to the police. Accused sent some men to Munu- 
“sawmy’s house, and they came back and said that they had seen the’ 
dead body of the murdered woman, Accused neither went himself to 
the police nor sent one of his men, but at 6 the same morning Munu- 
sawmy informed the police of the murder. 
The accused has been convicted of an offence under section 202, 
Indian Penal Code, for not giving information to a Magistrate or the 
' police, when legally bound to do so, of the offence of murder which he 


knew to have been committed. 


Criminal Revista 


The Sessions Judge, who has referred the case to this Court, is of . 


opinion that accused undoubtedly committed the offence of which he 
has been convicted, as he did not make it certain that the murder was 
at once reported to the police. The Sessions Judge, however, thoaglit 
the accused had been sufficiently punished by five days’ rigorous im- 
_.ptisonment and suspended the execution of the rest of the sentence 
pending the order of this Court. A person is not bound to give in- 
formation of a murder of which he is aware if he has reasonable excuse 


for. not making a report. 
murder committed, but was roused from sleep by a neighbour, who 


toid him that his wife had been murdered. The accused advised him. 


to go and report to the police, and probably, atthe time, he thought 
2 the accused, would do-so. If that were thé case, it was unnecessary. 
. for the accused himself to make a report or to send one of his men. 


Now the accused did not himself see the - 


The Sessions Judge says, in his refecence, that Munusawmy was 


himself the murderer. There is, however, nothing to show that accused 
had any reason to believe that Munusawmy had himself committed the 
murder when he came and told him of the murder as having been 
committed bysome one else. There wasclearly no attempt at conceal- 
ment of the fact of murder, and the probability, as it would present 
itself to the mind of the accused at the moment, was that the husband 

of. the murdered womin, after giving the alarm to his neighbours, 
would go on to the police-station. 

The Sessions Judge has rightly pointed out to the Magistrate that 
he should have examined the accused. 

I reverse the conviction and sentence. 


Before E. Hosking, Esq. 
QUEEN-EMPRESS zw. CHOKALINGAM Anp SABAPATHY. 
Slaug ghtering of animals not. intended for sale -Munic:pal slaughter-house rules 
—Lower Burma Municipalities Act,s 79. 


. ’ Slaughter- -houses are established by a municipal'ty for the s'aughter of animals 
for sale, There is no penalty for slaughtering an animal not intended for sale at 


a place other than the slaughtef-hcus2. 
‘The following reference was made by the Sessions Judge of Moul- 
_ mein to the Judicial Commissioner, Lower Burma :-— 
. The accused persons, Sabapathy, and Chockalingam, were summarily 
tried by the First class Magistrate. of That6o, and were convicted, the 


Criminal Revisi 
Nos. 1434 and 14 
of 1897. 
September 
27th. 
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’ Criminal Revision former for causing to be slaughtered, and the latter for acfually slaugh- 
No, i434 and 1433 tering a goat wthout taking it to the muni ipal slaughterhoure and . 


sitf 2897. 


eptember - 


vo a7th, 


—— 


-paying the fee ther--chage-ble, and were -fined-respectively Rs. 30 and 


Rs. ro for breac« of Ru‘es 17 and +8 of the Ihatén Municipality 


A plea’ef.“ guilty” was recorded in each case, but the remark of 


the Magistrate that the accused also pleaded that the meat was not 


Sor sale makes :t clear tat they could not have pleaed “ guilty” in 
the true sense of that term, and that they meant only to admit that the 
animal was not iakea tothe slaughtec-house, and tnat, cons«quently, | 
no fee was paid for the slaughter, and I am of opiuion, therefore, that 
the case was not proprrly enquircd into, 

The Magistrate also found that the accused, in thus slaughtering 
and causing to te slaughtered. the goat, disobeyed the not ce of the 


. Presilent of the That6n Municipality issued under these rules. ‘This 


notice clearly speaks of animals, the flesh of which is intended to be solt, 
and there is nothing to show that the goat in question was slaughtered 


_ for that purpos:, vor do F find anything in the rules of the Municipa- 


lity prohibiting the slau hter of animals. intended for home consump- 
tion elsewhere than io the public slaughter-house. 


oo Ifthe ru’es can be construed as prohibiting the slaughter of animals 


-anywhere than in the public slaughter-house, then ths municipal notice 
above referred to was mis!rading, and the accused should not have 


_ been punished for an act which was not in contravention of the inter- 
- pretation by the Muuicipality of its own rules. - ake 


|For the above reasons lam of opinion that the convictions should 


‘be set aside, as the accused are not shown to have committed any 


offence against the municipal rules, or that a retrial should be ordered 


Es 


with a view to a full enquiry ‘being had. 
The order of this Court was as follows. :— 


The accused have been wrongly convicted. If the municipal slaugh- 
ter-house rules purport to render a person liable to punishment for 
slaughtering an animal outside the slaughter-honse premises, they 
areto that extent invalid. “Under clauss (e) of section 106 of the 
Lower Burma Municipal Act, 1884, rulvs may be made for the inspec- 
tion and proper regulation of s'anghter-houses, and under section 107 
a breach of the rules may be made punishable. The rules are intended 
by the Act to be enly for.the intern df regulation of slaugbter-houses. 

Slaughter-houses are established by.a Municipality under the pro- . 
visions of section 79 of the said Act, and are for the slaughter of 
animals Jor side, Whena place. for the sluzhter of suck animais 
has been fixed, a person s]_ughtering an animal for sile at any o her 
place is liable to he fined R». -o under clause (4) of section 79. ‘ The 
notice issued by the  Vresicent of the Thattn Municipality to. the 


effect that anv one slaush'ering a goat without complying with the 


slanghter-house rul's would be liable to have the meat. confiscated 
to be fined Rs, 50, was ultra vives. through it ends with the statement: 
that the notice was “ acco:ding to law.” There is no provision in 
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the Municipal Act for the confiscation of the meat of an animal not Criminal Revision’ 
slaughtered at the slaughter-house and in comuliance with the slaugh- - Nos. 1434 and 
ter-house rules. There is no penalty for slaughtering an animal ° 1435 x Week 
not intended for sale ata place other than thé slaughter-house, and _ oP = _ 

the slaughter of an animal intended for sale at another placé only © 
renders the person who slaughters it liable to a fine of Rs. 20. 


T set aside the convictions and sentences. 


Before E. Hosking, Esq, Criminal Revision 
QUEEN-EMPRESS #. AH HEIN alias LU GALE, and 29 orners. oe of 
Imprisonment in default to fine—Indian Penal Code, s. 65—Public Gambling Act, , 
s. ¢--General Clauses Act, 1897, s. 25—Wukalatnama—Court Fees ‘Act, Sche- j sa hs eer 
dutle II, Art. 10. ; petals 


Section 65 of the Indian Penal Code having been made applicable to fines im* 
posed under the Public Gambling Act, 1867, by section 25 of the General Clauses 
Act, 1897, an accused convicted under section 4 of the Public Gambling Act can- 
not be sentenced more than one week’s imprisonment in default of ‘payment of 
ae mukhtarnama or wakalatuama, when presented for the conduct of ay one 
case to any of the Courts or officers mentioned in clause (a), Article 10 of Schedule 
II of the Court. Fees Act,-requires only a fee of eight annas whether the same be 
executed ty one persen or by several persons. 

TuIS case has been referred to me by the District Magistrate, be- 

cause the Magistrate who tried it has passed sentences of imprison- 
ment in default of payment of fines in contravention of the prévisions 
of section 65, Indian Penal Code. The case has also been called for 
by me, at the instance of the Rangoon Bar Library Association, to 
consider the order passed by the Magistrate as to the-amount of court 
fees requisite for a. wakalatnama jointly given by 23 accused persons 
to a pleader to conduct their defence at the trial, 
’ As the maximum term of imprisonment under section 4 of the 
Public Gambling Act is one month, the accused could not, under sec- 
tion 65 of the’ Indian Penal Code, be sentenced to more than one 
week’s imprisonment in default of payment of fine. Section 65 has 
becn made applicable to fines imposed under the Public Gambling 
Act, 1867, by section 25 of the General Clauses Act, 1897. 

1 accordingiy reduce the term of imprisonment:in default of pay- 
ment of fine from one month to one week in the case of each of the 
accused who were fined. 

The Process Record shows that Mr. Horne, Advocate, filed a 
wakalatnama executed by 23 accused persons, bearing an cight-anna 
court-fee stamp, and that he also deposited in Court Rs. 11. 

The record is defective in. not showing why the deposit was made 
or what was done with it. ; 

The facts, however, appear from a petition presented to Mr. Adams 
as Collector of Stamps and from his reply. Certified copics of the 
petition and reply have becn sent to me by the Rangoon Bar Library 
Asso ‘iavion. 

Thev show that Mr. Adams, as Magistrate, required payment of a 
court fee of eight annas for each of the 23 accused persons who jointly 
executed the wakalatnama. Article 10 of Schedule II of the Court 
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Feet Act, requires a fee of eight annas for each mukhtarnama or waka-- 
latnama presented for the conduct of any one case to.any of the Courts 


or.officers mentioned in clause (a). The makhtarnima or wakalatnama 
. may: be.executed. by. one person or by several persons, but if it is only 


for the conduct of one.case, it only requires a fee of eight annas. 

I: therefore direct the Magistrate to repay to Mr. Horie; for’ his 
clients, the sum of Rs. 11 deposited by him. - 

I note thatthe accused, although convicted, were niet examined | by 
the Magistrate as required by section 342. ; 

The examination ofan accused person in all cases before condic : 
diam is compulsory, whether the trial be a summary,;-or session, or in 
a summons or warrant case, except in summons Cases in which the 
accused admits his guilt, or in seSsions cases in which he pleads © 
guilty, but in these cases the record should show that the accused 
understood the nature of the offence with which he was charged. 


Before E. Hosking, Esq. 
QUEEN-EMPRESS 2. NGA VE anp two or HERS, ; 
Government Advocate—for appellant. 
Mr. £.-A. Villa—for respondents. 


Enquiry or trial by Magistrate of offence other than that rabovted by the pillows 


"A Magistrate having taken cognizance af a case upon a police report is bound 


to enqitire into any offence which the evidence discloses and to: try the accused’ for 


such offence provided that such offence is triable by him. 


THE. following judgment -was passed by the Headquarters Magis: 
trate of Hanthawaddy :-—~ 


The three appellants were sent before the 2nd class Magistraté of 


Twante along with ro other men charged by the police w ith: rioting 


under section. 147 of the Indian Penal Code, which was a cognizable j 


offence. The Magistrate found that the offence of ‘rioting was not 


proved and he discharged all of the acctised persons except the three 
appellants, whom he convicted under section 504 of the Indian Penal! 
Code, which was a non-cognizable offence. The Magistrate might 


‘have taken cognizance of this offence (a) upon receiving a complaint 


of facts constituting it; (2) upon a police report of such facts, (c) ‘upon 


information received from any person other than a police officer or 


upon his own knowledge or suspicion that such.an offence had been | 
committed. - 
In. the present case these was. no complaint, there has been no 
police report of any insult calculated to provoke a breach of the peace.” 
and there was no information réceived from any person other than 


_@ police officer of such an’ offence, and the Magistrate’s own knowl’ 


edge, that an offence under section 504 of the eres Penal Code had” 


; been committed was derived during the hearing of the case in which’ 
_ the police charged the accused persons under section 147 of the Indian | 
Penal Code. The offence under section 504 of the Indian Penal Code 


formed no part of the offence under section 147 of the Code, nor was 
it included in the graver offence. : : 
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_If the Magistrate acted under the authority of section 191, clause Gyiminal Appeal 
(e) of the Code of Criminal Procedure, the accused persons (appellants) | . Wo. 285 of 


were entitled to require that the case should be transferred to another ~~ ‘189%. 
Magistrate for trial, and it would appear that objection was raised to oe 
the trial by the same Magistrate on the ground that the charge should ste 


- not have becn alteced without a new trial being held. 

Apart from this [ note that the Magistrate had not been empower- 
ed to take cognizance of offences under section 191 (c) of the Code of 
Criminal Procedure and therefore the whole of his proceedings are 
illegal, 

‘The convictions and sentences passed on the appellants Nga Ye. 
and Nga Hla, sons of Nga Chaik, and Nga Chaik, son of Nga Po Lu, 
are hereby set aside and it is ordered that they be set at liberty. 

The judgment of this Court was as follows :— 


The view taken by the Lower Appellate Court is erroneous. The 
Magistrate having taken cognizance of the case upon a police report 
was bound to enquire into any offerice which the evidence disclosed, 
and to try the accused for such offence provided it was triable by a 
2nd class Magistrate. : 

J reverse the order of acquittal and remand the case to the Head- 
quarters Magistrate that he may dispose of the appeal upon its merits. 


Before E. Hosking, Esq. 


-EBRAHIM SULIMAN ». ESUFF SULIMAN anv anoruer. sii Soe Cd 
Mr. Lentaigne for appellant. | Mr. Bagley—ior respondents. 2 Ser. 2 s 
Suit for damages for malicious prosecution—Burden of proof. November -.: 

ee ~ 26, 


In a suit for damages for malicious prosecution the plaintiff must, in the first in- 
stance, make out a primd facie case that the defendant had no reasonable.or pro» 
bable cause for the prosecution and acted maliciously, The acquittal of the plain- 
tiff by the criminal court is not alone sufficient proof of this. . 

EsuFF and Maung Po Kha instituted this suit to recovcr damages 
from’ Ebrahim for maliciously prosecuting them for defamation. 
Ebrahim had prosecuted Esuff, who is his brother, and Po Kha, a 
friend of Esuff’s for defaming him by saying publicly in the mosque 
at Nyaunglébin that some goat’s. flesh which had been distributed by 
Ebrahim was like pork.’ The prosecution failed, the two accused 
being acquitted. 

The Subdivisional Judge who tried the suit found that plaintiffs 
had failed to prove that the prosecution was malicious and without 
cause, and dismissed their claim. ; 

On appeal the Civil Appellate Judge of Pegu, throwing the burden 
of proof from the beginning on defandant, held that he had failed to 
prove that he had reasonable and probable cause for the prosecution, 
and reversing the decree of the Court of First Instance awarded plain-.. 
tiffs Rs. 250 each as damages. 

The Lower Appellate Court has misunderstood the rule as to bur- 
den of proof in such a case laid down in Rat Fung Bhadurv. Rai 
Gurdor Sahnoy (Calcutta'Weekly Notes, Volume [, p._ 537) to which 


alii 
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- Cioil and Appeat he’ refers. -The’ rule i is that in a suit for damages for malicious prose- ‘a 
“No. a3 of. cution.the: plaintiff must, in the first instance, make outa primd facie . 
18976" case thatthe cefendant had, no reasonable or probable cause for the 
sie ol dane prosecution, and’ acted maliciously, The acquittal of the plaintiff by 
Se the'criminal court’is not alone sufficient. proof of this. . oe the. case 
cited the Judges say— . ; 

“So far as‘any primd facie case relating to the absence of reasonable and pro: 

~babie cause was concerned, it is sufficiently made out on behalf, of the plaintiff. 

“Tt rested with defendant to show the reasonable and probable cause upon which: 
his defence was based, so as to preclude the plaintiff from recovering’ damages i in 
this action.’ 

Upon consideration of the evidence for both parties 1 come to the 

. Conclusion that ‘defendant had reasonable and probable: cause for the 
prosecution, Thé two brothers, Esuff and Ebrahim, are at bitter: 
‘enmity. Iseé no reason-to doubt the evidence that Esuff tried to 
petsuade other Mahomedans to return or, in other words, to reject 
Lbrahim’s gift of mutton by giving him mutton in exchange, and it is 
not at. all unlikely that Esuff used the words attributed to him by 
' Ebrahim. - Maung Mo, a witness for plaintiffs admits that such words 
"were spoken, but! te puts them into the mouth of Mahomed, a’ brother 
of Ebrahim and Esuff. Mahomed has given evidence’ for. Ebrahim, - 
and is apparently on friendly terms with both. I do not believe that 
‘the words were spoken by him. 

The Magistrate who tried the defamation case must be presumed to 
have held that a prim facie case had been made out before he charged 
the: two accused... The Judge who heard the evidence:.in: this: suit - 

evidently inclined to the be oti that. there was good cause for ‘the 
prosecution. : 

Several of the persons who are. said to find been preset” when the. 
defamatery words were spoken .themsel\es charged .Ebrahim. with 
defamation on account of abusive language used by his wife. . These, 
men were not likely to assist Ebrahim in prosecuting his brother, who 

“is an influential man at the mosque where, Ebrahim rae the. defama- 
tory words were uttered. 

Mr, Bagley argues: chat the words said to have “Been used were 
merely” vituperative and not actually defamatory. The proceedings. 
in the lower Courts stow that the words were admitted to be.defama- 
tory. Neither of the Judges thought it necessary to set out the words 
in his judgment. Esuff in his deposition said that, if such words had 
been spoken with reference to him, he would have instituted criminal 
proceedings. 

I reverse the decree of the Lower Appellate Court. and restore the 
decree of the Court of First Instance with all costs on respondents... . . 


a ae Before E. Hosting g, Esq. . 
“Criminal Revision “RE KRISHNASAWMY NAIDOO » ) QUEEN EMPRESS. 
ae ee of Mr. Hamlyn—for applicant. 
Woes has Sanction to penioate e—Private prosecution. Com phiant Preliminary enquiry 
20. ae: : i Criminal Proceduré Code, 'ss. 195, 476. 
er The sanction to’ prosecute a person for the offence of making ‘a: false éhae ze is: 
granted under section 195, Criminal Procedure Code, to some person who applies 
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for it and the prosecut’on is then a private prosecution. When a District Magis- 
trate acts on his own’ moitien he proceeds under section 476, Criminal Procedure 
Code, and his wri:ten order toa Magistrate to try the case will amcunt to a com- 
pliint. 

The preliminary enquiry held under section 476 is not judicial. 

I CALLED for the record of the proceedings against Krishnasawm y 
Naidoo, charged with an offence under section 211, Indian -Penal 


Criminal Revision 
No. 5169 of 
1897. 
November 
a6th. 


—— 


Code, upona motion made by Mr. Hamlyn on behalf of the accused, - 


~ supported by an affidavit made by the accused. The motion and 
affidavit very much misrepresented what had occurred, and the 
accused has made himself liable to another criminal prosecution for 
‘making a false affidavit, more particularly in stating that he had no 
information as to the ground upon which the warrant was issued, 
except that it was issued generally under section 211, Indian Penal 
Code. 

The affidavit is to the effect that accused surrendered himself on 
the z1th October, the day the warrant was issued, and that he had 
been unable to find out why he was arrested up to the 19th Novem- 
ber, when he petitioned this court. 

The facts are that a warrant was issued on the r1th October, and 
accused could not be found and did not surrender himself till the 4th 
‘November, when'the District Magistrate was about to take further 
’ steps: to enforce his attendance. The charge was then explained to 
the-accused and his counsel, Mr. Agabeg, who occompanied him, The 
‘District Magistrate recorded in his diary of that date :— . 
Meo Agabeg and Krishnasawmy are informed that before proceeding to trial of 
the latter under section 211 T propose to hold an enquiry into the charge brought 
‘by Krishnasawmy against Segappy on the 24th July last having in her possession 
certain property stoien in the Pay mchaung robbery. Krishnasawmy will be 
given a full-opportunity of proving that he had reasonable ground for the charge 
contained in his petition of the 24th July to me. ” 

‘The District Magistrate fixed the 11th November for the enquiry 
and on that date postponed the enquiry to the 22nd instant at the 
request of Mr. Hamlyn who had been retained by the accused and 
said he had only just been instructed in the case. 

The District Magistrate now asks me to rule whether any magis- 
terial enquiry is necessary in this case before sanction is granted for 
a.prosecution under section 211, Indian Penal Code. 

’ Nga Sau Hla and another were charged by Krishnasawmy’s wife 
-with having committed a robbery. The evidence -as to identification 
being unsatisfactory they were discharged on the 22nd July 1897. 

On the 24th July Krishnasawmy, in connection with that case, 
“applied to the District Magistrate of Hanthawaddy to issue a search 
warrant for some of the stulen property which would be found in the 
‘house of one Segappy; he also apparently asked for the arrest of 
Segappy, .but the jetiiion is not very clear, and contains no alle- 
. gation that Segappy knew the property was stolen property. The 
petition was not a complaint withia the meaning of section 4 of the 
Criminal Procedure Code. The District Magistrate issued a search 
warrant and some property was found, but on an investigation by the 
police, it was suspected that the property had been put where it was 
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se ae "found by TGiehoasawmy to fabricate evidence, with intent to injure 
‘oe 1567 9 


1899. 
November 
26th! 
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one. Kundasawmy.. Upon’ Teading the police report. the -District 
“Magistrate of his own motion issued a warrant for the arrest of 
~~ Krishnasawmy for an offence” -under section 211, Indian Penal Code. 

By presenting thé petition.for a search warrant the accused no 
doubt instituted criminal proceedings against Segappy, -but he did not 
charge her with any offence, and for a conviction under section aut it 
would be: necessary to prove that he intended to cause Segappy injury. 

‘If any offence inrespect -of the said petition has been committed ° 
ay accused, it probably falls under section 182, Indian Penal, Code, as 
amended by Act Ill of 1895... 

: Asthe District Magistrate is proceeding against Krishnasawmy of. 
hig own motion, no formal : sanction is required under section 195, 
Criminal Procedure Code.«. Sanction is granted under that section to - 
‘some: person who‘applies for it, and the prosecution is then a private 
‘prosecution. . The District.. Magistrate acting on his own motion 
proceeds under section 476, Criminal Procedure Code, and his written 
order to a Magistrate to try the case will amount to a complaint. 

- Section -476 provides that-the. court shall make any preliminary 
enquiry” that: may be-necessary.':-It has been held that the ~enquiry: 
under: this section is not judicial. The District Magistrate should 
allow the, accused an. opportunity of showing that he acted in good _ 
faith:in applying for the search warrant, and should make any further 
enquiry ‘which..may-seem to him desirable, - 

. The application: to set aside. the warrant. is rejected, The appli- 
cation for transfer of the .casé cannot. be entertained as the proper 
procedure « -was:not: followed: .’ It is,, moreover, unsustainable. The’ 
record is returned to the: District Magistrate, Hanthawaddy,:: that he 
may pee with the: case, : me 





ators E, ‘Hosking, Esq. . 
QUEEN: -EMPRESS v. PU ME ann six oTHers. pee 
Discretionary power of the Police to arrest for a cognicable offences ge 
. The power of the police to arrest for.a cognizable offence is discretionary. 
“THe -case was. referred. by: the District Magistrate. of Amherst i in 


aa ‘the following terms :— 


I think this case,. ‘and. a slinitee case against Tha Kaw. Re and two 


~ others, should go up to the Judical Commissioner for orders in revision. ° 
In this case the’. Magistrate convicted all the accused. (one to six) 


of an offence under. section 19 (¢) of the Indian Arms Act and accused 
No. 7, Didi, under section 21. of the same Act, _ 

‘The: police of. Gela’ arrested the six accused for having in their 
possession guns without a license. On arrest they said they were the... 


men of a man“employed. by the Forest Department named Didi,. a 


man who has held licenses before and is, presumably, well known to le 
“police of that part of the district. The statement of the men turned ~, 
- out to be true, and it was further proved that when the ‘police made =: 
_ the seizure of the: guns and arrested the accused (oné to six), their... 
“master, Didi, rely be heldia license covering ine guns valaaaa) 
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3 Didi, however, had omitted to sign the entries made on the reverse Criminal Revision 
'. side of the license Form C {page 70, Arms Manual), and for this he No, 1621 of 


avas. arrested, tried, and convicted of an offence under section 21 of | r ak 
the Act. The fines inflicted were nominal as they should have been eae 
under the circumstances as against the accused one to six, who are peckats 


described as. ignorant Karens, and as against Didi, who really held a 
license. but had omitted to sign the necessary column in the form on 
. the reverse of his license. In my opinion, however, although the 
police acted within their powers in disarming person found going 
armed who could produce no license, but as the men arrested at once 
_said they were men working under Digs who, as a forest contractor, 
has before held a license and not been found committing a breach of 
it, andit being very probable that Didi, a Karen himself, was not 
unknown tothe police as a forest contractor and license-holder, the 
_ action of the police was made unnecessarily harsh, as the accused were 
arrested and dragged all the way to Kawkareik and kept gi ihc g 


- in custody until 1st October, when bail was accepted. 


One of the accused, I may remark, by name E Le, was a Tawgaung, 
who gave.the police an additional clue as to the rest of the accused. 
This man, E Le, was also kept in custody, 

- Didi was also arrested on a warrant issued by the Magistrate ; also 
an unnecessarily severe measure. 

My object in reporting this and the second case attached is to 
_ ascertain whether, in the opinion of the Judicial Commissioner, the 
conviction of Didi’s men was aright one. When arrested they were 
really going armed under alicense and this became known before 

trial as the licenses were produced. Didi himself being the licensee, 
ought to kave signed the form on the reverse of the license, ana his 
omission to do so made him liable to conviction by reason of the 
breach of one of the conditions, but did his omission render his men 
Hable for what was his (Didi’s) omission, and regarding which they 
-could not, in my opinion, be called in any sense parties thereto or 
abettors? 

If not, their conviction was illegal. 

These cases are important as a future guide to the police and 
magistracy, and in the present instance additionally so because the 
Conservator of Forest has pointed out that work which could have 
been carried out has, owing to these cases, had to be postponed to the. 
. loss of the Forest Department and therefore to the State. 
As these remarks apply to Criminal Regular 88 of 1897, submitted 
_alon& with this, I have not made separate ones for that case. 

- ‘The order of the Court was as follows :— 

- The accused were all rightly convicted of technical offences. ; The 

_ holder of the jicenses had not only omitted tosign but he had also 

omitted to enter thenamesof the persons he authorized to catry the 
guns. These persons went armed without licenses, and the “license- 

: holder, in arming his followers without endorsing their names on the 

licenses and signing the endorsements, committed offences under 
section 21. : 


. The accused one to six should have been tried separately, “The license- 
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pn net tnnennenhterenaraaenratacnnteet 


Criminal Revision. holder committed six separate offences and should not have been tried 


“No (628.0f 
ve 1897. tt 
December 

Bi  Sthy. 


Criminal Reutsion 


“uo. 1494 of 
as 1897." ‘ 
December’ 

2 Othe oy 


ee 


on. one charge and at one trial for all the offences. ; 

“to The police, und-r the circumstances, showed great want of discre- - 
tion in arresting the accused Nos. one tosix. The seventh accused. was 
arrested on a warrant issued by the Magistrate, but the warrant 
directed that he should be released on bail. The power of the-police » 
to arrest for a cognizable offence is discretionary. In the present 
case the police should only have reported the offénce to a Magistrate. 





Before E. Hosking, Esq. 
. TAY VA v1 MAUNG BA HLAING. 
Mr. Buyjorjee—for appellant. | . Mr. fordan--for respondent, 


Transfer of casé—Procedure of District Magistrate A eae pS mee an 
offence, Permission to—Criminal Procedure Code, s. 528, paragraph 3 (s. 13, Act 

. LL of 1884) 945. - 
A District Magistrate should not order the transfer of a case without having the 
record before him and without giving the complainant an opportunity of being 


- ‘heard. When ordering a transfer he must record reasons for making. the transfer, 


Permission to compound an offence under section 324. Indian Penal Code, is not 


“ to be granted as a matter of course. The Court to which application is made has 


to exercise its judicial discretion whether to grant permission or not: careful cons 
sideration is‘especially needful in. Burma, where such offences are of frequent 


Occurrence, 


Tue District Magistrate ordered the transfer of this case on the 
application of the accused without calling for the record and without 
giving notice to the complainant. The District. Magistrate, moreover, 
omitted to record reasons for making the transfer, as required by the 
grd_ paragraph of section 528, Criminal Procedure Code, added by 


“.. section 13 of Act III of 1884.0 - 


The -case was called for by this Court on the application of the. 
complainant, and on being returned to the District Magistrate, that he 
might record his reasons for making the transfer, he reports that he 

’ made the transfer under a misapprehension as to the facts, the record 
not being before him, and that, had he known the true facts, he would 
not have made the transfer. 

The District Magistrate should not have ordered the transfer w ith- 
out having the record before him, and without giving the complainant. 
an opportunity’ of being heard. The parties have now applied to this 
Court for permission to compound the offence, The only Court. 
which has power under section 345, Criminal Procedure Code, to 
grant permission to compound an offence under section 324, Indian 
Penal Code, is the Court before which a prosecution for such offence. 
is pending, The case being merely before this Court to revise 
the order of transfer, the prosecution for the offence in question is 
not pending before this Court. I set aside the Ltistrict Magistrate's | 
order of transfer and direct’ the Subdivisional Magistrate of Iusein to™ 
proceed with the disp sal of the case. 

The parties will be at liberty to move the Subdivisional Magistrate 
to permit themto compound the offence. I will express no opinion 
as to whether he should grant permission, but] would point out that 
permission is not to be granted under _ section 345,, Criminal [ro- 
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cedure Code, as a matter of course; the Court to which such appli- Criminal Revisten 


cation is made has to exercise its judicial direction whether to grant Vo soot of 
permission or net, and with regard fo an offence under section 324, Don ow 
Indian Penal Code, careful consideration is especially needful in roth. 
Burma, where such offences are of frequent occurrence. and in the jae) 
present case the fact that the accused is a police officer adds to the 
need of a judicious exercise of direction. 
Before EB. Hosking, Esq. - Criminal Reatston 

CHARLES NEPEAN 2. MA KYAW. suet of 
Mr. Burn—for applicant, December 
Maintenance Order fore-Change in the circumstances of person recetving— toth. 


Warrant for levy of amount of accumulated arrears. 
The fact that a child for whose maintenance an order has been passed has grown 
older constitutes a change in the circumstances of the person receiving mainten- 


ance, 
It is only when there is wilful neglect to comply with an order directing payment 


of maintenance that 2 magistrate can issue a warrant to levy the amcunt due. 

THE following order was passed by the Subdivisional Magistrate of 
Pyuntaza :— 

The petitioner, Ma Kyaw, lives in this subdivision. The respon- 
dent at present is living in the town of Rangoon. The petitioner has 
a daughter by the respondent. On the 17th November 1885 she 
obtained an order from this Court for the maintenance of her child at 
Rs to permonth. She admits the receipt of Rs. 450, maintenance 
allowance, from the respondent up to the date of her.-application 
(26th October 1897) and applies forthe enforcement of the order for 
the arrears of Rs. 990, mamten ince for 7 years and 11 months. © The 
Advocate for the respondent files two copies of the orders of the 
Subdivisional Magistrate of this Court. Theyare marked B and C, 
and the. Advocate urges that as the petitioner has failed to send the 
girl to school, no maintenance should be paid. On the 5th August 
1899 Mr. George, Subdivisional Magistrate, passed an order in 
respect of the case of the petitioner. The gist of the erder was that, in 
the event of the mother (petitioner) refusing to send the child to 
school, the maintenance shall be rescinded. On the 16th April 1891 
Maung Aung Zain, Subdivisional Magistrate of this Court, passed an 
order in the said case to the effect that as petitioner refused to send 
her child to school, he only allowed Rs. 30 for three months.and 
declared that she afterwards should get nothing. The re-pondent’s 
Advocate further files a written statement saying that as the respondent 
is now living in Rangoon, this Court has no jurisdiction and that this 
Court should follow the orders of Mr, George and Maung Aung Zan. 
Following the ruling quoted below, this Court has jurisdiction to 
enforce the order passed under section 488, The ruling says— 

“ When the defendant is beyond his jurisdiction, the magistrate may, in his 
discretion, exercise his jurisdiction or refer the application to the Magistrate having 
jurisdiction at the pliuce in which the defendant is to be feund—Karri Papayamma, 
Indian Law Reports, 4, Madras, 230; (S. C.), Weir, 1190,” 

In the order of Mr. Lang, Subdivisional Magistrate, there is no con- 
dition that the petitioner should send her child to school. Mr, George 


50 
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, ae Revision four years after modified the order of Mr. Lang and fixed: a condition 
: 1359 %%  --that the petitioner: must send the child to.school. I presume Mr. 


1897.2 |: : 
~ Decembsr. ‘George passed his-order under section 489,-Criminal Procedure. Code,... 
otk, _—‘ but no mention has been made in his order that the circumstances of 
ae ‘the respondent have been changed. I therefore think that I should 


not take any notice of the order be Mr. George, who, in my opinion, has 

not followed the provisions of the law. . Neither, I think, is the order 

of the late Subdivisional Magistrate, Maung Aung Zan, legal. For the 
_ reasons given I find that this Court is. bound to. act under the . order of 

Mr. Lang, whose order is proper and legal under the provisions of the 

law. 
Wairant of distress to issue for the levy of Rs. 990, arrears of main- | 
tenance due to the petitioner by the respondent. 

The order of this court was as follows :— 

Mr. George’s order of the 5th August 1889, stopping the grant ‘éf 
maintenance after a certain date if Ma Kyaw failed to send the 
child to school, must be held to have been passed under section 489, 
Criminal Procedure Code, and could only be revised by this Court. 
The fact that the child for whose maintenance the order had. been 
passed had grown older, constituted a change in the circumstances ‘of 
thé person receiving maintenance—Ramayee, I. L. R., 14. Mad. 
398. It was not necessary that there should be a change in the 
circumstances of the person who was ordered to pay maintenance. 

Mr. George’s order stopping maintenance was enforced by a. 
subsequent order passed by his successor in the office of the Subdi 
visional. Magistrate on the.16th April r89r. 

It is unnecessary for me at present to decide whether Mr. George’ s 
order was a proper order to make; the order was binding on the » 
parties until it was set aside by this Court. 

Assuming the orders passed by Mr. George and his successor in 
office to have been illegal it cannot be said that after. these orders . 
had been passed, Charles Nepean acted wilfully in neglecting: to 
comply with the original orders for the payment of maintenance. It is 
only when there-is wil/u/ neglect to comply with an order directing . 
payment of maintenance that a magistrate can issue a warrant to levy 
the amount due.’ 

It is, moreover, obvious that it was never the intention of the legis~: 
lature that -arrears of maintenance should be.allowed to accumulate 
for over seven years, and that payment of the accumulated arrears. 
should then be enforced in a summary manner. 

The Magistrate has acted illegally and with great want of discre- 
tion in issuing the warrant in question, and his order i is set aside. 


Before #. Hosking, Esq. 


Criminal Revision 


diet ried ¢ _ QUEEN-EMPRESS ». ANTONY. ea 

December Singing in the streets at night, Powers of police to regulate—Police Act, s SS 30, 32, 

ee Oth, : Neither section 30 nor section 31 of the Police Act empowers the Police, to issue 
Es a general order prohibiting singing in the streets at hight. 


THE following proceedings were held A ell ae i class ‘Magic: 
trate of sie ; 


1897.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 395 





* Accused present and undefended. _ Criminal Revision 
The following particulars of the offence arestated and explained to No 2602 of 


‘ i bane 1897. 
the accused : Decemter 


Causing nuisance by singing on the road on the night of 27th in- 16th 
stant, an offence punishable under section 32 of the Police Act. — 
Accused admits that he has committed the offence of which he is 
accused, saying that through ignorance of law and proclamation he 
has sung on the road. He says that he is getting Rs. 10 per month. 
Accused admits that he has committed the offence. Evidently: 
he is in ignorance of law and proclamation issued by the District 
Superintendent of Police, Tavoy. Accused is to pay a: fine of Re. 1, 
under section 32 of the Police Act. A copy of the proclamation is 
filed with the records,” 
The order of this Court was as follows :— 


The District Superintendent of Police issued a lithographed 
proclamation in Burmese to the effect that he had reccived complaints 
that Burmese were in the habit of going along the roads at nights 
playing concertinas and other musical instruments and so disturbing 
the general.public ; also that Burmese and Kalas were in the habit of 
similarly going along roads singing songs and so - disturbing others. 
He thereforé warned the public that if they were found going about 
at nights on the roads playing concertinas and other musical instru- 
ments, or singing songs, they would be arrested and prosecuted under 
sections 30 and 31 of the Police Act. 

The proclamation was ultra vires. Section 30 of the Police Act, 
1801, as amended by Act 8 of 1895, only authorises the police to 
regulate the extent to which music may be used in the streets on the 
occasion of festivals and ceremonies. Neither section 30 nor section 
31 empowers the police to issue a general order prohibiting any sing- 
‘wg in the strects at night. 

In the present case the accused was singing in the street a little. 
after 7 in the evening: this in itself was no offence. ; 

The conviction and sentence are set aside, and it is ordered that 
the fine be refunded. 





Before L. Hosking, Esq. Gieil Rofovench 
[SPECIAL COURT.) - pers of 
Before W.F. Agnew, Esq., and L. Hosking, Esq. Bane 


V.K.K.C. KOTIYAN aan ae AUNG YIN alias .O YINAN, 22nd, 





APPELLANT, RESPONDENT. 


Messrs. Van Someren and Bagley , | ' * Messrs. Lows and Giles 
—for appellant. —for respondent, 


Promissory note—Negotiable tnstrument—Pleading of own fraud, 


Held—under the circumstances reported, that a blank printed forms of an “ on 
demand ” promissory note in the ‘Tamil characters on the face of ‘which certain 
Chinese characters had beep inscribed should be read as if such characters filled 
up the blanks in the printed form ; that if the executor was acting honestly it must 
have been his intention to makea promissory note, but that if such was not his 
intention, then he acted fraudulently and is barred from pleading his own fraud, 


Civil Reference 
No. 10 of 
* 1897. 
*: December 
22nd” 


= 
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THE case was referred to the Special Court by the Judicial Com- 
missioner with the following order :— 


_1_xefer to. the Special Court the question whether the. document 


‘sued upon is a negotiable instrument. I incline to the opinion ‘that. 
‘the document: is: a negotiable instrument, “I think the Chinese part 


~ should be read as filling up the blanks in the printed Tamil form. 


It was certainly the intention of the Chetty that a promissory note 
should be executed, and unless the defendant was acting dishonestly 
it must, I think, have been his intention to make a promissory note, 
or he would not have used a promis:ory note form. In making this 
‘eference I assume that the defendant sig gned the document sued 
upon. 

Translation of the document. 















































o Siva the Universe. - Prome. 
pt ae | Se As 
s+ |} Prome 
- | On demand 
a Fe 189 year month date 
bo, 125 YOR tree TON HH tere mere date 
ei ne ; ss om 
er Rs. 5,000. 
' =e . ae 
ow ; I (or we) the undersigned-——-—- —-—_—— 
Selec jeceisicne in ss tet are ERLE SES SNR, 
wee >owe S. A..Ramen Chetiiar Avergal Rs. an 
res s #'which sum_I (cr we) on demand promise to pay to the said S. A. 
mers ~ = Ramen Chettiar Averga! or to his order with intere-t at-Rs. per 
= Ocent. per month, both principal and interest.~—-So consenting we. 
“& (w)_ hereunto set our hands, 


In Chinese. 

The 30th day of Hwa month (2nd noon), Peng Sing Year, criresponding with 
the 12th of April :8,6. Borrowed and received from Ramen Chetty the sum of 
Rupees five thcusend (Rs. 5,000) only bearing interest at Rs. 15 per (Rs. I £100) 
one thousand per month, me 

: (Sd.) ONG BOON. IN: 
Endorsement. : 


The 17th day of the month of April 1897. 


The amount of this on demand, together with the interest due thereon, should 
be paid to V. K. R. S. Kuttayan Chetty or to his order. : 


~(§d). S. A. RAMEN CHETTY. 
‘The following judgments were delivered by*the Judges of is 
Special Ccoart :— 
AGNEW, J. entirely agree with the view ben by: the Judicial : 
Commissioner i in this case. There can be no doubt that the Chetty — 


. imagined that the Chinaman was making a promissory note and that ©» 


the Chinaman comm.tted a fraud upon the Chetty in making the 
document in the form, he did. I think therefore upon the ‘short 
ground that a man canno: be allowed to take advantage on his own 
fraud the question referred must be answered in the affir mative. 


HoskinG, J.—I would only add to the remarks | made when refer- 
ring the case that the Chinaman when making-the instrument in 
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question must have intended that the Chetty should believe that he Civil Reference: 
was making a promissory note and if he was acting honestly, then it No. 10 of 
must also have been his own intention to makea promissory note, 1897. 


- but if that was not his intention, then he acted fraudulently and is si a 
barred from pleading his own fraud. = 
Befove £. Hosking, Esq. Criminal Revisios 
QUEEN-EMPRESS v. NGA CHEIK TO (1). ia of : 
Villaze headman or rural policeman—Protection from prosecution of, for certai: ue 
offences—-Lower Burma Village Act, ss. 8, 19, 23. i Let contaes oe 


A village headman or reral policeman is protected from a prosecution under 
any Act for an offence for which he might be departmentally punished by the 
‘Deputy Commissioner, under section 8 of the Lower burma Villages Act, unless 
the prosecution has been sanctioned by the Deputy Commissioner. 

Tue following reference was made by the District Magistrate of 
Théngwa to the Judicial Commissioner, Lower Burma. 

. The accused is a village headman. ‘The rules given at page 69 of 
the Village Manual have been prescribed by the Deputy Commis- 
sioner. ‘The accused sounded his gorg apparently by way of practis- 
ing his villagers {under Rule 16) or because he thought he heard a 
gunshot. 
-. The complainant Nga Pan, one of the villagers, did not respond to 
the summons. Some four or five days afterwards accused sent for 
- Nga Pan and on his arrival sentenced him to 24 hours’ imprisonment 
under section 9 of the Village Act for neglecting to comply with his 
requisition to assist him in the execution of his public duty of resist- 
ing an unlawful attack upon the village. 

Nga Pan complained to the first ciass Magistrate, Danubyu, charg- 
ing accused under section 342, Indian Penal Code, and the Mag'strate 
admitted the compla-nt and tried the headman, convicting him and 
‘fining him Rs. 10 or, in default, one month’s imprisonment on the 
ground that the fine was imposed without proper enquiry as to 
whether Nga Pan heard the gong or was at home, and also apparently 
because there was no attack on the village in fact. I think the con- 
viction was wrong, because it is plain from the circumstances and the 
accused’s defence that he acted in good faith in the exercise of his 
legal powers under the Village Act. 

Further, even if the headman should be held to have abused his 
‘powers he would be punishable under section 8, and section 19 debars 
- a Magistrate from taking cognizance of a complaint of such abuse of 
‘power. Under these circunistances, | do not think that the Magistrate 
should have taken cognizance of the complaint. 

The Magistrate ordered accused also to pay Rs. 14-6-0, which was 
illegal. The costs which he could order him to pay under section 30, 
Court Fees Act, amounted to Ks. 5-12-0 only, namely,— 





Rs. a. P. 

Summons on accused ee : «:-t 0 @ 
Process-fees for summonses On witnesses... 4 4 0 
Tctal o, 5 4.0 





* (1) Followed in Nga Shwe Yi v. Crown, I. L. B. Res 336. 


Criminal Revision 
No. 1646. of 
1897. 
December 
29. 


oo 
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— 


The case is of some importance because headmen on the one hand 
are generally.men of small. education, who are apt to make-mistakes. 
in the exercise of their powers and occasionally also abuse their 
-powers, while, on the other hand, false charges of illegality are of fre- 
quent occurrence and the authority of headmen in the interest of 
public order must be maintained. . 

The accused in this case is a pensioned circle thugyi, an old officer 

of Government of many years’ service, and I forward the case to the 
High Court in order that it may, if it see fit, set aside the conviction 
and sentence. ; 
, The-order of this Court was as follows:—The conviction, sentence, 
and order are bad for want of sanction for the prosecution under section 
‘19 of the Lower Burma Village Act ; the order for payment of costs is 
also erroneous for the reason poitited out by the District Magistrate. 
They are therefore set aside, and it is ordered that the fine and costs 
be refunded to the accused. 

Section 19 docs not refer to a prosecution under section 8, but to a 





"prosecution for an offence punishable under any other Act. Section 


Civil Second 
~ Appeal 
No. 147 of 
1897. 
November 
296 


8 empowers a Deputy Commissioner to punish a village headman or 
a rural policeman departmentally and not magisterially. 

Section 19 protects a village headman or a rural policeman from a 
prosecution under any Act for-an offence for wlich he might be 
departmentally punished by the Deputy Commissioner under section 
8, unless the prosecution has been sanctioned by the Deputy Com- 
missioner.. 

- The rule laid down in section 5, Criminal Procedure Code, as to 
enquiries into and trials of offences under the Indian Penal Code is 
modified by section 23 of the Lower Burma Village Act, which declares 


that fhe said Act shall take effect notwithstanding anything in any. 


enactment for the time being in force. 

“. IT cannot say that 1 agree with.the District Magistraté that the ac- 
cused acted in good faith, and had the prosecution been sanctioned ‘| 
should probably not have interfered in revision with the convictior. 
and sentence. 

The complainant is an old man, 59 ycars of age, and has beena 
member of a Town Committee since 1885. He lived over a mile 
away from the vi'lage-thugyi’s house, and there. seems*to be ground 
for his complaint that the thugyi, knowing him to be a respectable 
character, humiliated him by putting him in the stocks,, without 
enquiry, in order to assert his power. ‘Ihe District Magistrate is 
unable to say why the thugyi sounded his gong. ‘Ihe complainant 
appears to me to have been wrongly punished by the thugyi. 


; Before E, Hosking, Esq. 
K. N. K, V. VENYATHEN CHETTY ». A. K. KUPPUSAWMY PILLAY, 
Mr. Cowasjee—for appellant. ‘ee VanSomeren and Bagley— 
: . for respondent. 
Where a plaintiff institutes a suit to recover certain land, alleging that he is the 
owner, and admits haying executed a decd of sale of the land in question to a 
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ae eat — 
third person, but alleges that the transaction was really a mortgage and that he 
had paid off the debt:— 
Held—that it is incumbent on plaintiff, in orderto prove his title, to establish 
‘his allegations as to’ the transaction being a mortgage and asto repayment of the 


loan; and 
' Where a Court omits to examine a° witness present on behalf of the plaintiff on 
the ground thatthe witness had not been entered in the list of witnesses and had 
not been present at the last hearing: 

Held—that'a Judge is bound to examine any witness produced by the plaintiff 


before he closed his case. 
Wher? the defendant also claims the land in suit-under an oral sale from another 


who holds ‘a general power-of-attorney executed by three persons, one of whom at 
the time of such execution wasa minor, and the Court found the power to be 


invalid on that account: ; . 

Held—that a minor may be a member of a partnership and may take part in 
carrying on the business. Morecver, a contract entered into bya minoris not 
void, but only voidable at his option. 5 

Where it was afso contended that, assuming that the sale ofthe land was toa 
firm doing business in the name of the person to whom the deed of sale was exe- 
cuted, it was not proved that the land in question had passed into the ownership 
of the persons who executed the power-of-attorney. 

Held—that, as between the present parties, it was not necessary that the de- 
fendant who was in possession should give strict proof of his title to the land. 

THIS action was instituted by Kuppusawmy to recover possession 
of certain land from Venyathen Chetty and others, and Rs. 1,000 as 
compénsation for wrongful dispossession, plaintiff alleging that he is 
the owner of the said land. 

Venyathen replied that the land had been sold to him by one Ram- 

' chandra, who had purchased it from plaintiff; that he had not jointly 
taken possession, but had had the land cultivated by his tenants, the 
other defendants. 
The issues framed were {1) Whether Kuppusawmy had proved his 
title to the land? (2) If so, to what compensation is he entitled ? 

-Plaintiff admitted that he had executed a deed of sale of the land 
in question and other property to Hari Sivalal for Rs. 2,500 om the 
~ r1th‘April 1891, but he alleged that the transaction was really a 
mortgage and that he paid off the debt in 1891 and 1892. It was 
incumbent on plaintiff, in order to prove his title, to establish his alle- 
gations as to the transaction being a mortgage and as to repayment 
of the loan. Unfortunately, neither of the Lower Courts thought it 
necessary to decide these points, and the Court of First Instance 
omitted to examine three of the witnesses present on behalf ofiplaintiff. 
For not examining the first witness, Maung Kan Gyi, the Judge gives 
thé quite untenable reason that the witness had not been entered in 
the list of witnesses, and had not been present at the last’ hearing. 

The Judge was bound to examine any witness produced by plaintiff 
before he closed his case. He records. no reason for not examining 
the other two witnesses. 

The two Lower Courts awarded the claim on the ground that plain- 
tiff had a possessory title, while they held that defendant Venyather 
lad proved not title. . The Myodk awarded 500 baskets of paddy as 
damages, while the Appellate Court. awarded 1,000 baskets or their 

‘market value. The award‘of the’market value was clearly .wrong, as 
plaintiff claimed 1,500 baskets.or Rs. 1000; 7) 
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Defendant Venyathen claims the land under an oral sale from 


Ramchandra, who holds a gen*ral power-of-attorney from three per-: 


sons residing in Surat, who authorize him to carry on their business in 
Rangoon in the name of Bhagatji Harkisandas Sivalal. This power 


‘is dated the 22nd November 1892. Qne of the persons who executed 


this power-of-attorney was at the time a minor, and the Lower Courts 
held the power invalid on that account. In this they were wrong. 
A minor may be a member of a partnership and may take part in 
carrying on the business (see Chapter XITof the Indian Ccutract 
Act, 1872). Moreover, a contract entered into by a minor is not 
void, but only voidahle at his option (Sasht Bhusan v. Fadu Nath, 
I, L. R. rt, Cal, 552; Hanmant v. Fayarao,\.L.R. 13, Bom., 50; and 
Mahomed Arif v. Saraswati, 18, Cal., 259). 

It appears fromthe evidence of Ramchandra that Harkisandas 
Sivalal died a few months before the power-of attorney was executed. 





Harkisandas Sivalal personally, and that, assuming the sale was toa 
firm doing business in his name, it is not proved in either case that 
the land in question had passed into the ownership of the persons 
who executed the power-of-attorney. 

The evidence sufficiently proves that the sale was to a firm carried 
on in the name of Bhagatji Harkisandas Sivalal, There is the evi- 
dence of Ramchandra, corroborated by the recital in the power-of- 
attorney which was executed so long ago as 1892. 

‘No doubt there is not conclusive evidence to prove that on the 
death of Harkisandas the land in question became the property of the 
firm now carried on under the same style, but looking at the circum- 
stances, it may reasonably be presumed that this was the case. As 
between the present parties it is not necessary that the defendant 
who is in possession, should give strict proof of his title to the land. - 


The firm of Bhagatji Harkisandas Sivalal presumably held such 


interest in the land as was conveyed under the deed of sale, and the .. 


manager of the firm admits having sold the Jand to defendant Venya- 


then. “That is all that is essential in the present suit. It is not. even © 


alleged that any other person has a right to the property. 

I must remand the case that the Court of First Instance may ex- 
amine the witness who were before present, but not examined, and 
that both Courts ay record findings on the following issues:— 


1) Was the transaction between plaintiff and Bhagatji Hare - 
Pp gat) 


kisandas Sivalal of the 11th April 1891, which by the 


written instrument purports to have been a sale, really 


a mortgage ? 
(2) Ifso did the plaintiff in 1891 and 1892 pay off the mortgage 
debt as he alleges ? 
(3). Had Venyathen notice that the transaction wasa. mort- 
gage, if sttch was the caxe? ane 
Upon the last issue either party may give further evidence. 
The case to be returned within two months. 
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The two Low-r Courts do not agree int: eir findings upon the first 
and third issues et down. It seems doubt: al whether the Civil Myo6k 


took nto consid: ration the evidence recor ed at the -original hearing: 


of th: suit. 

I agree with the Lower Appellate Court :hat the transaction was a 
mortgage and -not a sale; and that appeliant-defendant Venyathen 
knew the real nature of the transaction. I also agree with the Extra 
. Assistant Comm ssioner that it is not prove | that-the whole debt was 
paid off in r891 and 1892. 

Upon these findings -plaintiff is not entitled to sicceed.in the pre- 
sent suit... He may bring a suit for redemption, - 

Looking at the false-defence set up as'to the’ nature of the -transac- 
tion, I think that each party should bear.their own costs throughout. 
I reverse the decrees of the Lower Courts and dismiss the suit.. Each 
party to bear their. own costs throughout. -° 

tatimmmah’ 2 3 


Before E. Hosking, Esg. 
MA BWIN ov, MAUNG BON anp orners.: 


Mr. Lentasgue—for appellant. © | Mr. sfanng Thin—for respondent. 
Decree upon a title not contained in, and tn :onsistent with, pleadings— 
3 Estoppel. 

Wh2re a'plaintif: in his’ plaint based’ his title te the land in suit upon a title 
exisiting at the death of a third person, who healeged was his tenant, and the 
Court ‘found that t 1is was not true,.but that the t! ird person alleged to be plain- 
tiff’s tenant was ir possession as Owner, yet that -he administrator of such per- 
son’s : state had sol:i the land to plaintiff, and therefore granted a decree in plaine 
tiff’s favour ¢ ‘ 

Hel t-that' the cise which the Court made was quite inconsistent ‘with the plamt 
and tke plaintiff could not have been allowed to amend: the plaint so as: to make a 
case entirely opposed to the case first made. ion : 

Tus action-was instituted by Maung Bon to recover possession of 
certain paddy-land- which was sold-at an execution sale as part of the 
estate of one Nga:Shwe Waing, deceased..: 

Maung Bon alleged-in the -plaint ‘that h¢-had-:let the land to Nga. 
Shwe: Waing in: 1255 .B.E. at a rental of 150 baskets-ef paddy, and 
that-Nga Shwe Waing had no right: whatever to the land: - 

The defendants replied that the land claimed was the property of 
Nga Shwe Waing. Upon these pleadings alone, so far as the “record 
shows, the Myodk framed the following issue :—-To whom does-the 
land in question: belong ? 

The plaintiff by the examination of his witnesses endeavoured to 
prove that he let the land to.Nga Shwe Waing, and that, after his 
deat, he reccived rent from the administrator of the estate of the 
dece:sed. he Jast witness for plaintiff the thugyi, when cross- 
examined by defendants, said that plaintiif had- sold the land to Nga 
Shwe Waing for Rs. 200 on credit, and that, as he had not paid for it, 
the administrator of his property resold it to plaintiff.. For. defend- 
ants: there was evidence that when Nga Shwe Waing died the land in 
question belonged to him. 

5t 
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‘Civil Second _ Upon ‘this evidence both the Lower Courts decreed in favour of 

Appeal. plaintiff, finding that the land had been resold to him by the adminis- 

| No. oe) of trator of Nga Shwe Waing’s property. The plaintiff applied to the 

Pia ‘Deputy - ‘Commissioner for leave to appeal upon the following and 
13th other grounds :— 

—  "  "(4) The Court having found the disputed transaction to- bea 

‘sale and not a lease, should have allowed ae appeal, 

and have dismissed the plaintiff's claim. 

(2) The Court erred in law in giving the plaintiff. a decrée 
upon a-title not contained in the pleadings, and incon- 
sistent with the pleadings. 

- (3) The Court should have held that the plaintiff was: esteonad 
by his pleadings from setting up acase that the trans- 
action consisted of a sale and repurchase, 

These were all good grounds for granting leave to appeal, but the 
Deputy Commissioner ic the application, giving the following 
reasons :— 


es x) ‘He had found as a fact that the sale was cancelled by a 
sent of both parties. — 


-(2) He had given a decree upon facts pleaded by the respond- | 
ent (plaintiff). 


{3) He saw no reason - introducing any question of estoppel 
into the case, 


' These were not good reasons for refusing ‘leave to appeal. ‘The 





Deputy Commissioner quite failed to understand and appreciate the. . 


grounds upon which he was asked to grant leave. © 


‘The Lower Courts granted a decree in plaintiff's favour: upon a case 
“which -he had not made, and which he could not make in this suit. . 
The plaintiff based his suit on the ground that Nga Shwe Waing, at 
the time of his death, was in possession of the land ‘claimed as. his 
tenant, The Courts found this was not true, but that Nga. Shwe 
Waing -was in possession as owner, and that the administrator of his 
estate. ‘sold the land to plaintiff. The case which the Courts made: 
was quite inconsistent with the plaint, and the plaintiff could not have 
-béen allowed to amend the plaint so as to make a case’ entirely: 
opposed.to the case first made. I do not say that the amendment 
would altef the character of the suit; the plaintiff sues to establish 
* his title to the land at the time of the Court sale, and as Mr.-Maung 
Thin argues, | the issue framed is wide enough to cover the. case now’ 
made, but it is quite clear that this case had not been made before » 
the issue was framed, nor did the plaintiff attempt to make such a 
case by the evidence he adduced. 
’ Plaintiff in the plaint based his title to the land upona title exist- - 
ing at the death of Nga Shwe Waing, who he alleged was his tenant, 
and.this case was proved to be false. This was the only case which : 
the defendants were called upon to meet. 
_ Tréverse-the decrees of the Lower Courts and dismiss the se 
with all costs upon plaintiff. 
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Before I. Hosking, Esq. 
MAUNG NYAIK anp ANOTHER v7 MAUNG THA NYO anp AnoruHer. 


Mr. Wilkins—for appellants. ‘| Mr. Burn—for respondents. 
Statement in judgment of agreement come to between parties to a suit—Omission, 
to separately record statement made by each party as to such agreement-— 
Correctness of statement made tn judgment, 
Where a Court states in its judgment that the parties had come to an agrecment, 
but omits to separately record the statement made by each party as to this agree: 


ment : ; 
Held—that, although a separate record would have been more regular, an Api 


pellate Court may not disregard such statement of the agreement in the judgment 


if the same be free from ambiguity. : 
Held also—that ifan appellant disputes the correctness of a statement made iin 


the judgment of a Court of First Instance asto what occurred in Court in connectic n 
with the case, he should support his contention by an. affidavit as to what he ais- 
serts really occurred. \ 
THE Myo6ék in his judgment decided certain points in plaintiff's 
favour and then stated an agreement to which the parties had come 
and decreed accordingly. It is uncertain whether this agreement. was 
contingent upon the Myook’s decision on the points referred to, or 
whether the. agreement was a eo Taree of the whole case independ.- 
ently of such decision. The Myoék should have separately recorded 
the statement made by each party as to this agreement, 
His omission to do so did not, however, warrant the Lower Appellate 


Court.in disregarding the statement of the agreement in the judg- - 


ment. Were such record free from ambiguity, it would be sufficient, 
though a separate record would have been more regular. Moreover,, 
if an appellant disputes the correctness of a statement made in the 
judgment in the Court of First Instance as to what occurred in Court 
in connection with the case, he should support his contention by an 
affidavit as to what he asserts really occurred. The appeal’ to the 
Lower Appellate Court was not supported by any affidavit. Under the 
circumstances, 1 remand the caseto the Lower Appellate Court to 
take evidence and to record a finding as‘to the nature of the agree- 


ment between the partics, whether the agreement was contingent on . 
any decision by the Myo6k on any point in issue, and, if so, on what - 


points, or whether it was wes capers of any such decision. 
The case to be returned within two months from this date. 





Before L. Hosking, Esq. 
MAUNG PO SEIN 2. MA PWA ann Six oTHeERs, 
Messrs. Ziddis & Connell—~for appellant. | Mr. Palit—for respondent. 
Buddhist law—Lettetpwa and Hanpazon property—Property acquired after 
riage, Interest of husband or wife in—Power of husband to alienate doce 
which he has inherited afler marriage. 

In considering what power the husband has of alienating property which heh 
inherited after marriage, the Court should be guided by the al plicable o“ 
partition upon divorce when ncither party is in fault. 

‘The rule as to equal division upon divorce only applies to property conjointly 
acquired after marriage. ; 
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“PLAINTIFFS sought for a declaration of title to the share of on: Ko 
“Shwe Gén (deceased) in certain ancestral property known ai the » 
oo Shwedan- grant, which sh:re, he alleged, the said Ko Shwe Gor had 


before. his: decease transfered by deed of gift to Mauag Po Leik and 
Ma >hwe Myit (co-heir~ t : such property), who had since transferred 


» the samé to the plaintiff at er having given to Ma Pwa, the widow, of |”. 


Ko Shwe Gon, Rs. 170 as the equivalent of her interest in such share. 


when it was alienated by her deceased husband. Defendants. denied 


‘that the deed of gift had been. executed as alleged by Ko Shwe Gon; 
, that Ma-Pwa consented to such gift;. that she had received the Rs. 


170 alleged-to have been paid to her; and that Maung Po Leik and. 


Ma Shwe Myit had any right to alienate the land. 


‘) The points for decision in this case.are— 


(1) Whether the deed of gift was executed by Shwe Gon, 
(2) Whether Ma Pwa consented to the gift. 
(3) Whether the gift is valid to any, and what extent. 


’ Upon the first point I find in the affirmative. There is primd 





facie évidence for plaintiff that the deed of gift was executed by 
Shwe Gon.* In the written statement there was no express denial 


“that Shwe Gén made the gift, No attempt was made to prove that _ 
his signatures were forgeries.’ There is no reason to question in this . 


suit the transfer by the dnees of their rights under the gift to.the | 


-present plaintiff. ; 
-.. As to the ‘second issue am-of opinion that plaintiff has failed to 
prove that. Ma Pwa conseated to the gift. Both tle. Lower Courts 


agree in finding that the alleged. payment of Rs. :70 to Ma Pwa 


has not been proved. Cn the original pleadings in-the cas: the 
-Myodék, when framing the issues, understood it to be admitted that Ma». 
.Pwa had: ‘not consented to the gift. .Afterwards the ‘plaint was: 

amended by adding a statement. that Rs..170 had been given to Ma 
-Pwa on account, of her interest in the land. Failure to prove. this 
“payment involves: failure o prove that Ma Pwa consented to:the 
_gift. . The. mere. fact tha. Ma Pwa has not come forward ‘to give 


evidence. herself ‘is not a .ufficient ground for holdinz: that she con- 
sented to the-gift. The laid in question was inherited by Shwe Gén 


from his. parents‘ after his marriage. ditvis therefor: JetZetpwa pro-: 


perty, that is, property acquired after marriage, but not zxapazén, 
or, strictly speaking, joint property—S..J..p:.113. chee es 


It is, 1 think, settled law that the wife.or -husband has an interest © 


in property 


acquired by the other by. inheritance after marriage, when 
they aré living together and helping each other. poate 


The case referred to by Mr. Connell (Maung Shoe Negon v Ma = 


Min Dwe, S. J., p. 110) relates to: partition after the death of the 


husband: The rules apply:ng to such. partition and the rules applying _ : 


- to partition -upon divorce ire-different. In consider‘ng what power 


the husband ‘has.of aliena ing. property which he has inherited after 


to a partition upon divorce when neither party is in fault... - 


“marriagé; I think. the Court should:be guided’by the.rules-applicable 
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The rule applicable to the present case seems to me to be that laid. 
down at page 344 of the Manugyé Dhammathat (Richardson’s trans- . 
lation) :— , 


“ There are two kinds of property acquired during marriage, which are these,—__ 


Property or debts. acquired by either party from their parents, and property ac: 
quired or debts incurred by them mutually and conjointly. Of these, if the hus-: 
band have inherited property or debts from his parents, it is more immediately: 
his; let him have two shares of the property, or bear two shares of the debts ; if 
* it be on the wife's side, let her in the same manner receive and pay.” i 
Applying that rule to the present case, the gift made by Shwe Gon 
without his wife Ma Pwa's consent will be valid as to a two-thirds 
share in the land given, and will. be void as to the remaining third 
share, to which Ma -Pwa is entitled. 
. The case.of Ma Ngwe Bwinv. Maung Lun Maung, P.J., p. 295, is 
not an authority for holding that the shares of the husband and wife 
-should be equal. The equal division between the parties to that 
suit had been decided in a previous suit, and the grounds for making} 
such .division are not stated. The rule as to equal division upo 
divorce, I think, only applies to property conjointly acquired after 
marriage. 
Varying the decrees of the Lower Courts, I declare.that, plantiff is 
entitled to own a two-thirds share in the land which is the subject of 
this suit, and that Ma Pwa is entitled to the remaining third uae 
I order each party to bear half the costs throughout. 





Before E. Hosking, Esq. 
QUEEN-EMPRESS v. RAJIA. 
: Liquor, Foint possession of —LExcise Act, s. 51. 
Section 51 of the Excise Act must be held to prohibit the joint possession by 
several persons of more spirit or fermented liquor than may be sold retail to one 
person. .°° : \ 
-The accused has been convicted of being in possession of a ja'r 
containing 11 quarts of toddy and has been sentenced to a finé of Rs. 
‘to under section 51, Excise Act. It would, however, appear frem the: 
evidence that the accused was not in sole possession of the toddy, but: 
- that he and several other men were jointly in possession of it. The: 
- question:then arises whether their joint possession was an. offence. 
...- Section 51 enacts that no person shall have in his possession any; 
quantity of spirit. or fermented liquor larger than that specified in 
section 3, subsection (1), clause (x), in respect of suck spirit or liquor, 
subject to certain exceptions. * 
According:to the General Clauses Act, works in the singular include 
the plural, and vice versa, unless there is something repugnant in the 
subject.or context. 
If in. section 51, Excise Act, the words “no person” are to be reacl 
in the plural'as well as in the singular, then the section. must be 
_-understood. to prohibit several persons having in their joint posses- 
., Sion more than the quantity, allowed.by section 3, subsection (1), clause 
--(#).- That-section :refers:to the: quantity of spirit or liquor which me] 

be sold retail, and I think there’can be no doubt that a joint retai! 
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‘Crimival Revision Sale to several persons must be limited to the same quantity asa 
0. 1651 of. retail sale to one person. If the words “no person” in section §1-are 





i 1897, to be understood in the singular only, it would be very difficult to work 
299% the Excise Law. I come to the conclusion that section 51 must be 
ie, held to prohibit the joint possession by several persons of more spirit 
* ia or liquor than may be sold retail to one person. 


The conviction of the accused in the present case was therefore 
‘ correct, but looking at the nature of the liquor and the circumstances 
a lighter fine would have been sufficient. 





. Before E. Hosking, Esq 
QULEEN-EMPRESS v. NGA HAT, 


Criminal Reviston : aa : j 
Search for opium—Person requisitioned by police officer to attend—Failure to at- 


No. a4 of ' : 

1898. tend as witness of search—Indian Penal Code, s- 187. 
Fanuar; __A person required to attend a search failing to do so without reasonable excuse 
an 26. a is liable to conviction and punishment under section 187, Indian Penal Code, 





—Phe following rcference was made by the Sessions Judge of Tenas- 
serim to the Judicial Commissioner, Lower Burma :— 
- This case was taken up on application of the accused Nga Hat, 
‘ who-was. convicted by the -Subdivisional Magistrate, Mergui,. under 
‘section 187, Indian- Penal Code, for failure to attend.a search for 
opium when called upon to do so by a police officer. 7 
-. "CAs it was not clear that the accused was bound by law to attend 
the search, I asked the District Magistrate, who confirmed the con- 
viction on appeal, to state by what provision of law the accused was 
- bound to give the assistance ‘required, and the District . Magistrate is 
. unable. to quote any provision of law, ; 
- * Nor am I aware of such provision, and the conviction and sentence 
:-appear to.be illegal. It is. undesirable, especially in a: place like 
-Mergui, that persons: should be freed from the duty of attending 
_ searches, and it is very possible that I have overlooked some provision 
‘of law which justifies this conviction. It appears to be my duty, 
however, to submit the case to the Judicial Commissioner, Lower 
Burma, for orders.” 
- The order of this Court was as follows :— 

I am unablé to find any ruling on the point referred by the Sessions 
Judge of the Tenasserim Division, Section 16 of the Opium Act pro- 
.vides that all searches under section: 14 or section 15 shall be made | 

in accordance with the provisions of the Code of Criminal Procedure. 
-. The provisions of the said Code as to the attendance of witnesses at 
searches are Contained in section 103 and are as follows :— 

“Before making a search under. this chapter, the officer or other person about ° 
to'make it shall call upon two or more respectable inhabitants of the locality in. 
which the place'to be searched is situate to attend and witness the search. 

_. “The search shall be made in their presence, and a list of all things seized in 
the course of such searsh, and of the places in which they are respectively found, 
shall be prepared by such officer or other person and signed by such witnesses ; 
but no person «witnessing. a search under this scction shall be required to attend 
the Court as a witness of the search unless specially summoned by it. ‘The occu- 
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pant of the place searched, or some person in his behalf, shall in every instance be Criminal Reviston 


_ permitted to attend during the search, and a copy of the list prepared under this 
section, signed by the said witnesses, shall be delivered to such occupant or person 
at his request”. 

This section does not expressly enact that the persons called upon 
to witness a search shall be bound to do so, but the provisions of the 
section imply that they are so bound, otherwise effect could not be 

_ given to the said provisions. It appears to me to have clearly been 

the intention of the Legislature that a person called upon to witness 

a search should be bound to attend the search. Consequently a per- 

son required to attend a search, failing to do so without reasonable ex- 

cuse, is liable to conviction and punishment under section 187, Indian 

Penal Code.. 

Before E. Hosking, Esq. 
QUEEN-EMPRESS v. JOHAR ENALT. 
Intentional omission to give information—Factories Act, XV of 1881, s- 1§ (1), as 
amended by Act XI of 1891. 

The intentional omission to give any information required by the form of notice 
prescribed by Government under the Factories Act, XV of 1881, as amended by 
Act XV of 1891, renders the person bound to send the notice liable to punishment. 
The following reference was made by the Sessions Judge of Moul- 
mein to the Judicial Commissioner, Lower Burma :— 


“ This is an application for revision of the order passed by the As- 
sistant Magistrate in a case under section 15 (7) of the Factories Act 
of 1881, sentencing the petitioner to pay a fine of Rs. 10 on the ground 
that no offence under that Act was committed. The petitioner was 
found guilty of an offence under the above section in the following 
termsi:— 

The Court finds that Johar Enalt, son of Ramdass, is guilty of the offence 


specified in the charge, namely, that he has committed the offence of neglecting to 
send a notice, and has thereby committed an offence punishable under section 15 


(1) of the Factories Act, XV of 1881, and the Court directs that the said Johar 


Enalt do pay a fine of Rs. to only. ‘ 
* The fine was duly paid. 
“ Whenever an accident occurs in a factory (as defined in the above 
‘Act), it is incumbent upon the occupier of a factory or his agent to 
~ send a notice in the form given under Judicial Department Notification 
No. 528, of 28th November 1891 (Form G), on the day the accident 
occurs, when death has resulted or when there is no reasonable hope 
that the injured person will be able to return to work within 48 hours, 
and in other cases immediately on the expiry of 48 hours’ notice, The 
above notification was issued in exercise of the power conferred 
by section 13 of Act XV of 1881 upon the Local Government, and the 
latter part of the section says ‘shall send such notice of the accideat 
‘to such authorities in such form and within snch time as the Local 
‘Government may from time to time by rule direct.’ 
“ Clause (i), section 15 (1), of Act XI of 1891 (An Act to amend the 
‘Indian Factories'Act of 1881) describes one of the breaches ofan order 
or rule made under the Act as ‘neglect to send any notice or furnish 
any return.’ , ¥ 
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Criminal: Revision,»'As already pointed out, a notice of an accident is rendered compul- 
No: 60 of. sory under the orders contained in Judicial Department Notification 
EP =~ No, 528 of 28th November 1891; and such notice must contain fx// 

27. 2 particulars. 
—w i * “The -eviderice of the Inspector of Factories shows the real ground 
‘ofthe prosecution which ended in conviction, namely, that the notice 
was“unintelligible.” 

“The' notice is‘filed: and the columns 4:and 9 ‘are certainly ‘not 
‘filled’ in-English'-in either an: intelligible or. complete -manner.:: As 
regards column. 4 the--particulars given were sufficient from which ‘to’ 

\. gathér “what had, occurred. *.The entry. in column’ 9 conveys’ no 
*. such’intelligence as’ required’ by the heading of column’ 9: ‘Steps: 
‘taken -for the proper treatment of the sufferer.’ The words ‘taken’ 
by his wife can scarcely be said to be a compliance with what 
. is intended to be for the information of the authorities as to what 
- has been done for the. sufferer, and the question is whether such 
“an omission as made in this instance in columns 4 and’ g can be re- 
-- garded as a neglect to send a notice as required. ' The order in’ the’ 
~ notification referred to requires full particulars of accidents to be 
.: givens h-The- reason: is, I think, obvious, and that ‘is to ‘enable: the.. 
authorities: to know whether the occurrence resulted-from causes over 
which-those under whom the person whose death has been.caused. or 
. who'has suffered injury.worked, could or could not -have:control'ed ; 
: whereas, in the other case, the column is merely to show what s‘eps 
: have “been. taken. and do not lay down what steps are to be taken, 
:' It seems to me, then, that if a notice of an accident is sent, and gives 
_; such ‘ particulars as enables the Inspector to gather from it the cause, 
: and the notice complies with the orders as to the time within which it 
is fo be gent, that no conviction can be upheld under section 15 (7), (i) 
‘of the Atct for absence of completeness in other respects. — - 
) ©The’ pointis, however, in ‘my opinion, an important one; ahd: I'refer 
‘it to.the Judicial Commissioner for a ruling, as.it'is a point likely to 
'come.up in-the future. - 
_ The final order on this application can stand over. pending the re- ~ 
. Sult of reference. 
*;. “The. points for, reference. are (1) whether the omission to state 

:in an intelligivle. manner. the particulars of an accident; and (2) the » 

‘omission to state fully the steps taken forthe proper. treatment of the | 

sufferer,; amount to: neglect so. as to render .a. person Jiable under. 

- section; 5 (7). (i) of the amended Indian Factories. Act, XI of 1891.” 

-The.order of this Court was as follows :— 

--. The: intentional omission to give any information . required by the -- 

. form of notice prescribed by Government would render the person 

' bound: to send the notice liable to punishment under section-15 (y) of 

the: Factories. Act, XV of 1881, as amended by Act XI of 1891, Inthe. 
present-case Ido not think there. was any intention to-omit: to give 
such information as was required. | 

. ‘The entry. in-column 4 was as’ follows :— fae 

At the ting: where all‘:my elephants working at’ the mill compound ‘suddenly * : 
one elephant became angry and-against to fight each other. But as-the elephant. 
ol ages the mat sitting running by a tree his right thigh jamped to the tree got... 
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This does not strike me as unintelligible. The English is not tea a ral Heaps 





good, but the nature and cause of the accident are indicated with suffs"* | No. 60 of « 
cient clearness. A man’s thizh had been injured by the elephant h¥ eo 
was riding running, against a tree while fighting with another elephant rs 
Another column shows the injury to have been slight. The ninth® — 


column shows the injured man was being treated by his wife. 

No évidence was adduced at the trial to show that the facts we 
other than as stated in the notice. 

In my opinion the accused should not have been prosecuted. I s 
aside the conviction and sentence and direct that the fine be refunde 


Before E. Hosking, Esq. oe: 
K.M. A. C. T. MOOTAPPA CHETTY ». K. M. S. SATAPPA CHETTY**  Cintl Second 
Messrs, Bagram and Sivaya—for | Mr. Fagan—for respondent. ippeal No. 77 of 
appellant. 1897. 
Suit to establish right to attached property—Foinder of party—Cause’ of action: Boe, 
~Crutl Procedure Code, ss. 283, 34, ¢3scc & 21, R 463, 0) RRS! ae 
In a suit brought by A under scction 283, Civil Procedure Code, simply:fo | Seg 
establish a:right to certain property alleged to have been wrongfully attached by B, 10% a—p . 
where C in part satisfaction of a decree against:B drew out part of the money. 2 2 4 
which had been deposited in Court by A on account of the attached property,— 
Held,—that the Court had no power to join C as a defendant under section 32, 
Civil Procedure Code, because it was nat the attachment, but the withdrawal of 
part of the. money dep«sited which con:tituted the caus? of action against C; the 
cause of action was separate and arose after the suit was instituted, an | moreover, 
as agzinst C, plaintiff would be bound to suc for recovery of the money drawn out by 
C, or his claim would be subsequently barred by section 43, on Procedure Code. 
MurTApPA CHETTY unsuccessfully applied to have’ an* aitachment 
placed upon 1,200 baskets of paddy as the property of one Ramu 
Raven raised, claiming the paddy as his own. 
Mutappa Chetty then deposited in Court Rs. goo on account of the 
attached paddy, and afterwards, under section 283, Civil Procedure 
Code, sued the attaching creditor and the said Ramu Raven fora decree 
declaring the paddy in question to be his property. Subsequently one 
Satappa (hetty drew out of Court part of the money deposited by 
Mutappa Chetty in part satisfaction of a decree against the said Ramu 
Raven, Mutappa Chetty then applied to have Satappa Chetty made al 
party to his suit for a declaratory decree. The application was grant-|: 
ed and finally a decree was passed in Muttapa's favour against tle - 
attaching creditor and Satappa-Chetty, On appeal the Lower Appel+ 
late Court reversed the decree against Satapp« on the grounds that ha 
had not been properly joined, that he had no interest in the suit, that 
the plaint had not been amended, that he had received no copy of the’. 
plaint, and had had no opportunity of defending himself. : 
The diary shows that Satappa not only had ample opportunity of 
defending the suit, but that he fully availed himself cf his opportunity, - 
being assisted in his defence hy two advocaies The omission to 
amend the plaint was merely an irregularity, l 
Satappa appears to have been allowed to take part of the Rs. go¢ 
deposited by Mutappa as if he were entitled to come in under sectio 


52 


Ato: PRINTED JUDGMENTS, COURT OF THE JUDICIAL [JANY. 





init Second» | 295, Civil Procedure Code, but whether he could come in under that 
ppeal Na, 72: of section or‘not is‘not-material in the present suit. Plaintiff does not now 


foe Bae se & -sue-to-recover-the:money-;-his- Puesent- eause-of action-is- the--wrongful- 
1898. ' attachment'‘of 1,200 baskets of paddy. Mr..Fagan says his client - 
“January « ; Satappa is not interested inthe 1 ,200 baskets of paddy|—that hé never 
oogrst. ’ \ attached them. -It is true'that Satappa did not attach the 1,200 baskets, 


“but he admits having taken part of Rs. goo deposited by Mutappa. if 3 

‘ the 1,200 baskets of “paddy belonged to Mutappa, then the Rs. goo also- 
belong to him and cannot be taken as the property of the judgment- 
debtor. Ramu Raven. Satappa is undoubtedly interested in’ the _ 
question whether the paddy is Mutappa’s or is Ramu Raven’s. . The ' 
only question which presents any difficulty is whether. Satappa’ s 
interest in the question at issue having come into existence subsequently 
to the attachment, he can rightly be joined in a suit brought simply 
under section 283, Civil Procedure Code. 

On this point I find in favour of Satappa. The cause of action in the 
present suit under section 283, Civil Procedure Code, is only the attach- 
ment. The cause of action against Satappa is separate and appears to. 
have arisen after the suit was instituted. Moreover as against Satappa 
plaintiff would be bound to sue for recovery of the money.or his claim 
would be subsequently barred by section 43, Civil Procedure-Code. It. 
was not the attachment, but it was the withdrawal or part of the money 
deposited which constituted the cause of action against Satappa.. - 

‘Under these circumstances Iam of opinion that the Court had no | 
a to join: Satappa as a defendant under section 32, Civil Procedure : 

ode. 

The appeal i is dismipased with costs. 


| Cuil Second Before E. Hosking, sq. 
Appeal No. 195 of MAUNG PYAW »v. MAUNG PO OK... 
. K Mr. Bagram—for appellant. | Mr. Maung Pyaw—for respondent. 
"Res judicata—Suit for declaratory decree as to attached property without prayer 


— 


F a 98. for consequential relief—Institution of fresh suit to set aside sale and recover. :: 
| Fe ee possession—Civil Procedure © ode, Ss. “ON Rie Relief. Act, -s. da Ciel 
2nd - 5 Procedure Code, s. 43. 


one In a suit brought under section 283, Civil Procedure Cede, dis plaintiffs besides 
asking fora deciaratory decree may also pray for any consequential relief to which _ 
he is entitled. H e, however, notwithstanding the provisions of section 42, Specific : 
Relief Act, is not bound to ask for other relief than the declaratory decree, ‘and*: 
if he omits -to'ask for any. other relief, he will not be barred” ‘by section..43,: Civil 
Procedure Codc, from instituting a fresh suit, LR» 

Maunc Po Ox had. 34s baskets of paddy attached in execution of a’: 
decree against Nga Po Thet. ae 

Maung Pyaw brought a suit in 1896 against Maung Po Ok eaten 
section 283, Civil Procedure Code, ts have. his right declared: to the: said 
paddy, and obtained a decree.” 

‘Maing Pyaw afterwar ds rought the present ‘suit against Maung Po: 
Ok and Nga Po. Thet.to, recover the said 345 baskets .of paddy or. 
Rs. 276as their value, Nga Po Thet beiig made a,party as the purchaser 
‘of the paddy at the court sale. The “Myook ceaeee in } Favenrs of 
Maung” Pyaw against both defendants. Pes er 
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Maung Po Ok alone appealed, and the Lower Appellate Court has, Ctotil Second 

reversed the decree of the Myodék and dismissed Maung Pyaw's claim 4Ppeal No. 195 of 

on the ground that it is ves judicata and is barred by section 43, Civil sai 

Procedure Code, as Maung Po Ok should have claimed the relief he 1898. 

now asks for in the former suit. : de February 
’The record of the former suit is not before this Court; but from a 2nd, 

copy of the judgment in that suit, filed with the memorandum of appeal, roy 

it appears that before the first suit was instituted the paddy had dot 

only been attached, but had also been sold by the Court. That suit, 

however, was only for a declaratory decree under section 283, Civil 


Procedure Code. 

In such a suit what is the cause of action? 

The cause of action is the order which has been passcd in the 
execution proccedings rejecting plaintiff’s claim to the property under 
attachment. 

In a suit brought under section 283, Civil Procedure Code, the plaintiff 
besides asking for a declaratory decrce may also pray for any conse- 
quential relict to which he is entitled--Sadudin Raghu v. Rambin 
Govind, |. L.R., 16 Bom., 608. Plaintiff, however, notwithstanding the 
provision of section 42, Specific Relicf Act, is not bound to ask for 
other relief than the declaratory decree, and, if he omits to ask for any 
other relief, he will not p¢ barred by section 43, Civil Procedure Code, 
from instituting a fresh suit. 

In Ambuv. Katlilamma, 1.L.R., 14 Mad., 23, Mr. Justice Muttusami 


Ayyar says :— 

“It is argued for the appellant that the setting aside the sale and the recovery of 
Possession are remedies consequent upon the declaration that the summary order is 
invalid, But it must be observed that section 283 gives a special right to sue for a 
declaration of title by reason of the special attribute with which the order on the 
claim petition is invested, unless it is invalidated, ‘Lhe right is one which the plain- . 
tiff is at liberty to exercise without reference to the court sale and the transfer of pos- 

, Session under such sale may or may not at once follow the order * * * After 
the claimant’s ttle has been declared, he must no doubt suc at once both to set 
aside the sale and to recover possession, but until such declaration is made the sale 
and transfer cf possession are in the nature of successive wrongful acts originating 
from the invalid order rather than of remedies which he is bound to claim in 4 
declaratory suit which is specially allowed on a stamp of Rs, 10.’ 

The suit before the Madras High Court related to immoveabl 
property, but the reasoning of the Icarncd Judge is equally applicable 
where moveable property is concerned. 4 

I reverse the decree of the Lower Appellate Court and restore the 
Myo6k’s decrce with costs in the two Appellate Courts upon respond+ 

i 


ent. : 





Before E. Hosking, Esq. 
MOORGAPPA CHETSTY v. MAUNG SHWE KO anb anoture. 
< y F ns SO dea , | Vo. 43i of 1897. 
Mr. /egan—for applicant. Messrs. Zien Win and Hla Baw—for °° 9 
z respondents, ae Eas 
Compensation for improper attachment—Application for, When it must be madces Vebvan 
—Civil Procedure Code, s. 491. th "ys 

A Judge has no jurisdiction to entertain a claim for compensation made to Aim = 

under section 491 of the Civil Procedure Code after the decree in the suit in, Ahicin 


Civil Reviston 
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‘Grow sevston: the attachment was made has been passed. The application for compensation must 


No, 421 of 1897 be made before judgment is given in the suit in which the attachment has been 
CNet tbeemei thee wade. he award. of compensation can-neither-be made before the decree.no¢-after-". : 
1898.. . the decree. oe. ; e nen. ae 
7 ee eos 
brakid “<3, “APPELLANT-DEFENDANT sued respondent-plaintiffs for Rs. 1,097 due 


a. on'a-promissory note, and obtained an order of attachment before judg-. 
mo ment upon'425. baskets of paddy and five buffalces. He failed in his ~ 
suit'and the respondent-plaintifis subsequently instituted the present 
suit for compensation for the improper attachment which had. resulted’ 
in the:damage of the 425 baskets of paddy and the death of one of the 
buffaloes. ‘he Judge decreed the claim for’compensation, : oaks 
The Judge had no jurisdiction to entertain the application made ‘to: 
him after the decree in the suit‘in which the attachment was made had 
been passed under section 491, Civil Procedure Code. ‘lhe application. 
for compensation must be made before judgment is given in the suit in - 
which the attachment has been made. Tue section provides for the 
award of cumpensation in the decree in such suit. ‘The award of com- 
pensation can neither be made before the decree nor after the decree. 





~The order of the Judge is reversed and the claim under section 491, 
Civil Procedure Code, is.dismissed with costs. an si Bi 


ze SF iene i Before E. Hosking, Esq. Lt Pe ee 
Abgial Nocgre of Ts M. NARAINASAWMY IYER ». AGA, RAJABALLI KHORSANEE | 


~ 1897, ~ - Messrs: Hamlyn and Burjorjee—- Messrs. Lowis and Giles—for respcndent.. 
aa, . for aprellant. Ce oe 
% Febravy. . Signature to a negotiable instrument obtained by fraud... . 
As gtk, ‘Proof that a-signature to a negotiable instrument has been obtained fraudulently ~ 


—— -. and without negligence on the part of the person putting his signature is a good 
. defence to-a suit by-a holder in-due course. In such a case the person signing never. 
intended to make a.negotiable instrument and did not in fact do so, as he was not 


-aware that he was signing such. a centract. " a 
Tus action was instituted by. Narainasawmy lyer to recever 
Rs, 1,355-8-0, principal and interest upon a promissory note purporting: 
to have been. made ‘by Aga Rajaballi on the roth May 1896 in favour | 
of one Shaikh Ismail, who endorsed it to plaintiff on the toth April 18g8.. - 
- The defence of Rajaballi was that he had been fraudulently induced 
by.Shaikh Ismail to: put his signature to the document sued upon, in the 
belief that, it was a receipt for Rs. 1,040 paid to.him by Shaikh Ismail 
in satisfaction of a.promissory note made by Shaikh Ismail:on the and. 
December 1595, and he put, plaintiff to proof of the endorsement to 
him for valuable consideration. ihe eed tah ce 
The Subdivisional Judge who tried the case found that it was not._ 
proved that Rajaballi’s signature to the promissory note sued upon was 
obtained by fraud, and he awarded the claim. ‘The Judge did not en- 
tirely discredit Rajaballi’s statement that Shaikh Ismail had paid him. 
Rs. 1,040 on a promissory note of the. 2nd December 1895,-which de- 
fendant produced, bat he. was not satisfied that the promissory note | 
- gued upon was the receipt which Shaikh Ismail gave to Rajaballi. On... 
-appeal the District Judge found that Rajaballi’s signature to..the note 
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sued upon was obtained by fraud, and that plaintiff is not a holder in’ 

due course ; and therefore under section 58 of the Negotiable Instru- 

~ ments Act, 1881, he dismissed plaintiff’s claim, reversing the decree of 

the Court of First Instance. i 

‘The questions which arise in'the case are— : 

{t) Was Rajaballi's signature to the document sued upon obtain- 

ed by fraud ? 

{2) Did Rajaballi in signing the said document act without negli- 

gence? 

(3) Ifthe second issue be answered in the negative, is plaintiff 
Narainasawmy a holder in due course? 


I find upon each of the first two issues affirmatively. These findings 
‘render a finding upon the third issue unnecessary. Proof that a signa- 
‘ture to a negotiable instrument has been obtained fraudulently and 
without negligence on the part of the person putting his signature is a 
good defence to a suit by a holder in due course. In such a case the 

person signing never intended to make a negotiable instrument, and 
did not in fact do so, as he was not aware that he was signing such a 
contract— Foster v. MacKinnon, 4 L. R., C. P., 704. ; 

‘I agree with the District Judge that the decision of the question o 
fraud turns mainly upon the gehuineness or otherwise of the promis- 
‘sory note of the 2nd December 1895. Both parties are at a disadvant- 
- age in this case in not being able to call as a witness Shaikh Ismail, 
who became insolvent and absconded soon after endorsing the promis- 
sory note sued upon to plaintiff: 

The theory of tha Subdivisional Judge that the promissory note of the 
and December may be genuine and that Shaikh Ismail may have paid 
Rs. 1,040 due upon it, and may then have lent Rajaballi the same 
amount upon the promissory note sued upon is so improbable as to be 
untenable. 

Plaintiff in hie deposition admits that the signature of Shaikh Ismail 
_‘to the promissory note of the 2nd December is like his signature. 

Defendant's witness, Syed Mahomed, says that he was one of the 
witnesses to his promissory note of the 2nd December. He is the 
brother-in-law of Rajaballi, but he was not cross-examined. 

Plaintiff first demanded payment by a lawyer’s letter of the 18th May 

1897, and defendant replied on the 27th May through his lawyers. In 
that reply Rajaballi made the same defence as he now makes. 

Mr. Giles on behalf of defendant argues, with reasou, that if Raja- 

balli was making a dishonest and untrue defence, he would be more 
likely to deny having signed the promissory note sued upon than to set 
up his present defence. 

Defendant admits that he has been sued in the Small Cause Court 

upon a promissory note for Rs. 300 made in favour of Shaikh Ismail, 
and that he has paid the amount. Neither party has thought it neces- 
sary to adduce-evidence as to the date of that transaction, \ 
.. -Upon consideration of the evidence J come to the same conclusion 
as the District Judge that Rajaballi not knowing English was induced 
to sign the promissory note in the belief that it was merely a receipt 
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te , for Rs. 1,040. I do not attach any weight to Gungaraham’s inability. 
1897. BF to identify the document; he had not attested it and was. not likely. toe. 


aaa be able to identify it. 

1898." The Lower Courts have not decided the question whether Rajaballi 

February was negligent in signing the promissory note. He could read English 
tee ; figures but could not read English writing. 

' Was he negligent in believing the statement of Shaikh Ismail that 


the document was a receipt ? 
They had had dealings with each other requiring trust, and, at that 
time, Rajaballi had no reason for distrusting Shaikh‘ Ismail... The pos- 
sibility of such a fraud being perpetrated would probably not have 
occurred to him. 
| On the question whether plaintiff is a holder in due course I will 
jexpress no opinion. I may, however, remark that, if plaintiff was 
jcorrectly informed that demand for payment had been made, that he 
~ could not bea holder in due course, for such a holder must have become 
possessed of the. negotiable instrument before the amount became _ 





payable, Rajaballi denies that any demand was made, and no evidence 

has been given to prove a demand, Were it necessary to decide whether | 
plaintiff is a holder'in due course, I should, besides the question of 
consideration, have to consider what construction is to be put upon the 

words ‘sufficient cause to believe” in section 9 of the Negotiable 

Instruments Act. 

“.. The appeal is dismissed with costs. 





Before E. Hosking, Esq. 
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Apbedt No 289% 4, §, S, CHELLAPPA CHETTY v, MAUNG MYAING. 
= 1808. x ;, Messrs. Lowis and Giles—for appellant. | Mr. Agabeg—for respondent. 
Seireaey | \dnjunction onder—Disregard of, by creditor of persons served with such order 
iy —Civil Procedure Code, s. 492. 


thei oon, 24 
si » °.. An injunction was issued at the instance of ¢ Maung Myaing to one Ma Bu Si | 
- under section 492, Civil Procedure, restraini. ¢ her from disposing of 800 baskets of 
~ paddy. Ma Bu Si, however, disregarded the injunction and allowed one of her . 
_ crediturs poolaaye Chetty to take 250 baskets of such paddy. Maung Myaing | 
“sued Chellappa Chetty for the value of the 250 baskets of paddy. - 
? Held,—that Chellappa Chetty was not liab to compensate Maung Myaing even 
ff he had had notice of the injunction. 
“faln December 189§ in a suit brought by Maung Myaing against one: 
“Ma Bu Si, at the plaintiffs instance, the Court issued an injunction to 
~Ma-Bu Si under section 492 of the Civil Procedure Code, restraining © 
‘her.from disposing of 800 baskets of paddy. 
' “After being served with this injunction, Ma Bu Si allowed a creditor 
‘Chellappa Chetty to take 250 of the said baskets of paddy in part 
‘satisfaction of a debt... 
~: Maung Myding now sues Chellappa Chetty for the value of the 250. 
baskets of paddy taken by him, and the two Lower Courts haveawarded __. 
the:claim, holding that it was illegal for Chellappa Chetty to take the — 
paddy-after the service of the injunction upon Ma Bu Si. ‘The Judges - 
donot refer to any authority, but probably thought that section 276, 
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Criminal Procedure Code, was applicable. Section 276 only applies , peal No ato oft 
to attachments and does not apply to a temporary injunction under 1897. 
section 492. | eee 
In the Delhi and London Banky. Ram Narain (1. L.R.,9 All, 497), 1898. 
the Allahabad High Court held that the effect of a temporary injunc- F sores 
uion granted under section 492, Civil Procedure Code, is not to make aan 
a subsequent mortgage of the property in question illegal and void 
within the meaning of section 23 of the Contract Act, 1872. 
’ Mr. Agabeg contends that, if Chellappa Chetty had notice of the in- 
junction, he would be liable, and that it may be inferred from the 
evidence that he had notice. I do not think such an inference can 
properly be drawn from the evidence, nor do I think he would be liable 
to compensate Maung Myaing if he had notice. He might in sucha 
case be liable to punishment for abetting disobedience to the injunc- 
tion. 
I reverse the decrees of the Lower Courts and dismiss the claim: 
with costs. 
Before E. Hosking, Esq. . ee 
(1) MAUNG AUNG GE anv (2) MA SHWE U (Aprztiawts) ee e 
p : Vv. —— 
-(@)’MA HLA WIN, (2) MA HLA BYU, (3) MA HLA THU, anv (4) rite 
MAUNG THA E (REsPoxDENT). pri 
Mr. Agabeg—for appellants | - Messrs. Lowis and Giles—for respondents. — 


Foint family—Marriage of member of —Separate property—Limitation. 

It is doubtful whether a Burmese Buddhist family is ever a joint family within 
the meaning of Article 127 of the second schedule of the Limitation Act, 1877. 

However that may be, a member of the family who: marries certainly ceases to. 
be a member of a joint family. 

Property acquired by a married son or daughter does not become part of the! 
joint family property ; it is the separate property of the married member. 

THE four plaintiffs and defendant No. 2, Ma Shwe U, are sisters 

and defendant No. 1, Maung Aung Ge is the husband of Ma Shwe U. 

Plaintiffs allege in the plaint that their parents died about 13 years 
ago and they claim a share in certain property in the possession of 
defendants, which they say is undivided ancestral property. 

Both the ‘Lower Courts have held that Article 127 of the second 
Schedule of the Limitation Act, 1877, is applicable to this suit, 

- There are several reasons why that article cannot be applied. 

The article is only applicuble where all the parties have been 
members of a- joint family. Defendant Maung Aung Ge was never a 
member of the joint family of the plaintiffs. 

In order that the article may apply it must be shown that the parties 

' to the suit were members of a joint family at the time when plaintiffs 
became aware that they were excluded from sharing in the property, 
Lhakur v. Partab, 1. L. R., 6 All, 442. 

I think it is doubtful whether a Burmese Buddhist family is eyer a 

joint family within the meaning of Article 127." However that may 
be; a member of the family who marries certainly ceases to be a mem- 


416 PRINTED JUDGMENTS, COURT OF THE JUDICIAL ({FEBY. 








Civil Second *- -ber of a joint family. Property acquired by a married son or daughter 
Appeal No, 320 of dées not become part of the joint family property ; it is the separate 


— 


Civil Second - 


hd 
1898. 
February © 
mth: 





’ property of the married member. 


Further, in the present suit, part of the property, some garden land, 
was the separate property of the mother of plaintiffs and defendant 
Ma-‘Shwe U. 

The article which seems to be applicable is No. 123, and the period 
of 12 years’ limitation runs from the death of plaintiff's mother. 
Though the plaintiffs say in the plaint that their parents died about 
13 years ago they have tried to prove that their mother died ‘within 12 


. years before the suit. 


- Mr. Giles has endeavoured to show by the deed of sale (Ex, B), 
which is inadmissible as evidence of a sale, that plaintiff's mother was 
alive when it was executed. The Court trans'ation, however, makes 
it quite clear that the mother was dead when the document was execut- 
ed. The deed of sale bears date 10th waxing of Kasén 1247 B.E. _ 





~ corresponding with 23rd April 1885; but according to the endorse- 
“ ment the stamp paper was sold on the 28th April 1886. Assuming 


1247 to be a-mistake for 1248, the corresponding English date would 
be 12th May 1886. This suit was instituted on the 2oth May 1897. 
- Defendant Ma Shwe U says that her mother died 14 years ago and 


. More than a year before the deed of sale was executed. Two other 
_ witnesses for defendants say the mother died 14 years ago. This evi- 
- dence is corroborated by the admission in the plaint that both parents 
- had been dead 13 years. Ma Shwe U moreover appears to have given 
‘a truthful account of the mortgage of the property. by her eldest sister 
for Rs. 200 for the funeral expenses of her mother; and as to the pro- 
“ perty being redeemed. by herself and her husband Maung Aung Ge, 
‘plaintiffs deny all knowledge of this mortgage, but the evidence of 


their aunt Nan. Aung Shwe, who evidently tries to support their case, . 
indirectly supports Ma Shwe U’s statement as to the mortgage. The 
“Myodk who tried the suit says in his judgment that there appears to 
be. some truth in the story of the mortgage for Rs. 200. Ma Shwe U 
says she redeemed the land two months after her mother’s death. The 


_plaint scems to be purposely silent as to when the property got into 


the possession of the defendants. 
I am of opinfon that defendant had been in adverse possession for 
12 years before the suit was instituted, so that even under Article 142 


“or 144 the claim to the immoveable property would be time-barred. 


I reverse the decrees of the Lower Courts and dismiss the claim 
with all costs upon plaintiffs, 


ed 


Before E. Hosking, Esq. 
-QUEEN-EMPRESS v. NGA NE U (1). 


The Government Advoente—for appellant. 


ae it ae Arms—Arms Act, s. 4. 


1898. 


February .- 
84th. 


ona 


Except so ‘Yar as the definition in section 4 of the Arms Act expressly includes 
other weapcns, the word “arms” must be understord to mean weapons of offence 
suitable for use in warfare. ‘Ihe Act empowers the Government to exclude any 


Ruxe.—(1) Commented on in Crown 7 Nga mat Kyan, tL, B.R. 271. See 
also Queen-Empress v. Nga Po Thin, infra, page 487. 
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‘description of arms from the operation of the Act, but it does not empower Gov- 
ernment to define what is an “arm” within the meaning of the Act. 

If anything is not in the opinion of a Court an “arm” within the meaning of 
the Act, it is immaterial whether Government have or have not excluded it from 


the operation of the Act. 
Das of the kind described in Government of India Home Department Notifi- 


cation No. 827, dated the 15th June 1893, as excluded from the operation. of the 
Arms Act are not arms within the meaning of the Act, and it was therefore unneces- 


‘sary to exclude them from the operaticn of the Aot. 
THERE can, I think, be no reasonable doubt that the accused: was 


“found cariying the weapon which has been produced in evidence. 

The two Lower Courts have agreed in describing the weapon as a 

‘dagger. I doubt whether it is strictly speaking a dagger, but I accept 
their implied opinion that the weapon was designed for stabbing, 
though its shape and appearance show that it was also intended for 
use as knife. ; 

In Queen-Empress y. Nga Tun Baw, P.J., p. 320, I held that a 
weapon should only be dealt with asa dagger within the meaning of 
section 4 of the Arms Act, when it is strictly speaking a dagger. 

The Government Advocate argucs that the definition of arms in the 
said section is not exhaustive and exclusive. This is no doubt correct, 
and I] overlooked the nature of the definition when diciding the case 
referred to, and therefore did not consider whether the dantyaung 
then in question, though not strictly speaking a dagger, was yet an 
arm w:thin the meaning of the Act. It is therefore necessary to decide 
whether thé: weapon now-in question, though not specified in section 
4, is an arm within the meaning of the Arms Act. ; 

The preamble to the Act states that it is expedient to consolidate 
and amend the law relating to arms, ammunition, and military stores. 
The word ‘arms’ is usually understood in-a military sense, and the 
preamble to the Act tends to show that it was the intention of the 
Legislature to use the word in this sense in the Arms Act. 

The definition of arms in scction 4, however, includes weapons 
which are not or nced not necessarily be military weapons. It appears 
to me that, except so far as the definition expressly’ includes other 
weapons, the word ‘arms’ must be understood to mcan weapons of 
offence, suitable for use in warfare. 

The test as to whether a particular thing not expressly mentioned 
in section 4 as included in the term ‘arms’ is an arm within the mean- 
ing of the Arms Act is not the object for which the thing is being car- 
ried, but it-is the nature of the thing whether it is a weapon of offence 

suitable for warfare. i 

If a man carries a stick or a stone in order to causc hurt to some one, 
he goes armed with.the stick or stone, but the stick or stone does not 
become an farm’ within the meaning of the Arms- Act, nor does he 
‘go armed’ within the meaning of the Act. - 

The Government of India have, under section 27, the power of ex- 

i Aacnemie, cluding any description of arms from the operation 
India, Home De- oF the Act, and purporting to act in exercise of this 
pariment Notifica- power, they have excluded, for Burma, das intended 
tion No, 827,dated exclusively for domestic, agricultural, or industrial 
rgth June 1893. - purposcs,* I do not, however, find that the Act, 
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empowers Government to define what is arm within the meaning of _ 
the Act.. If anything is not, in the opinion of the Court, an. arm within 

the-meaning of-the-Arms. Act, it-is immaterial, whether. Government. 
have or have not excluded it from the operation of the Act. _ as 

The first question in every case will be, is the weapon before the 
Court an arm within the meaning of the Arms Act? us 

; Das.of the kind described in the Government of India Notification 
as excluded from the operation of the Arms Act are not, in my ‘opinion, — 
arms-within the meaning of the Act, and it was therefore | “unnecessary k 
to exclude them from the operation of the Act. 

‘In.the present case I hold upon the opinions of the two Lower Courts, 
that. the weapon produced is an arm within the meaning of the Arms 
Act. 

I accordingly reverse the order of acquittal and, convicting the ac- 
cused under section 19 (7) of the Arms Act, sentence him ts one 
amonth’s rigorous imprisonment. 


Before E. Hosking, Esq. 





-MAUNG YE and rour ofHERs (arPELLants) v. MA ME (xesronprnr). 

Mr. Lentaigne—for appellants. 

Buddhist Law-<Inheritance—Children of father by a first and'second marriage 

Division of property inhersted from. a. grandparent aes aise. ee ae : 
Limitation. 

‘Where there are children of one father by.a first marriage: as: quell as ox ae 

second- marriage, the schildren of the first marriage, should have equal. shares with | 


. the children of the second marriage in property inherited from, a, grandparent’ -after 


the death of the father. 
. PLAINTIFF'Ma: Me sues for a half share in some paddy-land, a forks 


site, some.dhani land, and 14 annas of gold, which she alleges were 


‘the separate property ‘of her aus U Meik, having come ‘to him from * 


‘his parents. 


Plaintiff and“her ae U Ti in, are the children of U Meik by his 


, ‘first: wife : defendants are U Meik’s chi Idren by his second wife, Ma. 


Nauk. 
The Lower Courts have bated plaintiff and her brother half the 
property claimed. "U Meik died 20 years ago, but the Lower Courts 
feta that the property in question remained undivided, up to the death . 
of U Meik's mother about to years before the suit. . They. seem: to 
have overlooked the fact that the claim to the dad garden and house- 
site must be time-barred, as the Myodk found that they (I understand 


~ him to'refer-to the same ‘dhani garden and house-site) were absolutely a 


given to ‘UMeik by his parents. 
‘The Lower Courts also erred in awarding a share to- plaintif’s bro- 

ther, who isnot a party to this suit. Applying the rule laid. down in 

Maung Shwe Ngén v. Ma Min Dwe, 5S. J., p. 110, the Lower, Courts , 


. held that plaintiff and ‘her brother are entitled to a half share. In that. 


case division had to be made between a daughter of the first marriage. 
anda widow {the second wife). There were no children of the second 

marriage. » Here there are five children of the second marriage. Ido 
not see. ¢ why they and the children of the first marriage should not.at ~ 
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least have. equal shares in property inherited-from a grandparent after: Civil Second 
the death of. the father. Appeal No. 252 


Mr. Lentaigne contends-that certain property given by: U. Meik: to: of 1897 
plaintiff and her brother should be taken into consideration. That was 1808. 
property acquired by U Meik and his first.wife. and appears-to -have March 
been: given to. plaintiffand her brother. when U Meik: re-married., 2 

The Lower Courts have agreed that there has been: no division of the: — 


property.:in.suit, and-defendants.could-claim:no right: to share-in pro 
perty given‘away before their mother’s marriage;-and, if they‘had: any’ 
right, it is extinguished by lapse of time. 

Modifying the-decree of the Lower Courts, I dismiss the: claim:-to a 
share. in the. dhan¢ garden. and house-site,.and. I. award’ plaintiff- one=- 
seventh share.in the. paddy-land and gold in suit. et 

Plaintiff to bear three-fourths of-the- costs :throughouti and : defend=. 
ants (appellants).to.bear one-fourth. 





Before Ei Hosking, Esq. 


‘ _  QUEEN“EMPRESS v: A WE SHOKE. sale ae Fe ox ; 
ittm—Ceériificate authorizing: sale of, by licensed vendor=-Presumption—. ‘V9 200 01 | 
a a Rules‘ under section's of the Opium Act. aie Fie i 
It may ordinarily be presumed that a person. producing,.a certificate. which: ee. 
authorizes a.licensed vendor to'sell opiumr'to the person. named therein,..and. as- os 


serting or.implying that ‘he isthe person-named in tht certificate is thé registered 
consumer to whom the certificate has been granted, and unless it is proved*‘that 
the vendor had reason to believe thatthe.preson producing the certificate was not 
the person named in it, the vendor should. :reasonably. be held to be permitted to 
sell opium to the person prodiicing the certificate. 

Tue: following reference. was: made: by-the- District ‘ Magistrate of 
Thayetmyo to the Judicial Commissioner, Lower Burma :— 

In this case the licensed opium-vendor sold opium to-a man who 
fraudulently produced a certificate which.did not belongto-him: There 
was nothing. to. show that. vendor knew that. the: certificate, did not 
belong to the man who presented it. 

The, Magistrate acting on: Circular No, 17: of 1894: issued”: bythe 
Financial Commissioner, imposed-a nominal fine of one“annc. 

I.am.in doubt, however; whether in the absence of proof to show 
that the vendor was aware that he was selling to a person not legally 
entitled to possess opium, he could be legally convicted. “It would .be 
obviously impossible for a man from Rangoon,..say, who:purchased the 
opium shop at Thayetmyo'for the ensuing:-year: and-who ‘had never: 
been in this district before to know the registered Burmese .con- 
sumers, ; : 

The case will ‘be forwarded to the Judicial Commissioner for orders. 
The order of this Court was as follows :— Sao. 

‘The conviction was, in my opinion, erroneous. A reasonable -con- 
struction must be put upon the rules: permitting the. sale’ of opium. 
A‘ certificate states that the vendor is authorized to sell opium -to the 
person named in the certificate. The Financial Commissioner in 
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= 


Criminal Revision Circular No. 17 es 1894 says : “If the vendor sells to any person 


-° No. 280 of 
NSB 98s ° 5, 
‘*t-" March .~ 


— | 


other than the person. whose. name is entered in the certificate, he 


‘commits an offence under section 9 (f) of the (Opium) Act, and is 
-liable to :unistment.. It is the vendor’s business to know the Burmese. 
-régistered: consuners, and, if he. gells. to any Burman not legally 


entitled to possess opium, he-<ells at his own risk.” 

The certificate is to be produced by a purchaser as evidence that 
he is entitled to possess and purchase opium. Rule 67 of, the rules 
made under section 5 of the Opium Act, declares that a ‘vendor may 
sell opium, within the prescribed limit of quantity to Burmans who 
produce certificates under Rule 26. 

The ordinary presumption. would be that a person producing a 
certificate and asserting or implying that he was the person named in 
the certificate was th- registered consumer to whom the certificate 
had--been grint-d, and unless it was proved that the vendor had 
reason to believe that the person producing the certificate was not 
the person named in it, the vendor should reasonably be held to be 





Civil Miicella- 
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permitted ‘by the rules to sel opium to the person producing the | 
certificate. In-the present case, the Magistrate remarks that there are 
nearly*1,090 registered. coasu ners in °Thay- tmvo, that the person 
nained in the cert-ficate lives 29 miles from Tih iyetmyo, and that it was 
practically impossible for the opium-vendor to know him ‘personally. 
The ages of two men were very vearly the same. 

I reverse the conviction and sentence and direct that the fine. be 
refunded. 


Before E Posting Esq. 


_ KADIR MOIDEEN v. CHARLES WIDIKEND NEPEAN AND TEREE 
OTHERS. 


Messrs. VanSomeren and Bagley—for | Messrs. Eddis and Connell—for respond- 
applicant, ents. 





Apfreal from mortgage . PES SOE: of Appellate Court to enlarge time for 


payment prescribed in decree—Formality of order muking decree absolute — 
Practice: ; 


The Transfer. of Property Act, ia, not being in force in Burma outside Ran- fo 
goon, a Court has no power in execution of enlarging the time prescribed for. pay- 

ment by its decree. But the Privy Council has the power of enlarging the time 
and. any Appeliate Court describing an se from a mortgage depres has anes #3 
power. 


Where:the Transfer of Property Act is not in force, it is not the ration for an - 
Appellate Court to passa final order making the decree absolute ; if such an order 
is passed, it is merely.a formal order, NS 

- A.decree for redemption was passed by this Conrt on the 14th P 
December 1896, plaintiff being allowed six months to pay the amount . 
decreed, and it being declared that on his failure to pay within the - 
prescribed period he should be absolutely debarred of all right to. 
redeem the mortgaged property. : 

Plaintiff has not. paid, but,-with the leaye of this Court. he has. 
2 amie to. the Privy Council. 
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Defendants in execution of the decree, have applied to the District 
Court for an absolute order for foreclosure. 

' Plaintiff thereupon applies to this Court under section 608, Civil 

Procedure Code, for stay of execution pending the disposal of the 
' appeal, and that the decree of this Court may not be made absolute 

till six months from the date of the decree of Her Majesty in Council 
or such other period as may be fixed by the Judicial Committee. 

' In support of the application plaintiff makes an affidavit, that, should 
the decree be made absolute during the pendency of the appeal, he 
would suffer irreparable loss, and any decree in his favour must neces- 
sarily be nugatory. 

Mr. Eddis for defendants contends that no such special cause as is 
required by section 608, Civil Procedure Code, has been shown 
that plaintiff has not tendered security, and that plaintiff having failed 

* to pay within the prescribed period, defendants are entitled to the 
order prayed for. 

’ | understand Mr. Eddis to further contend that the Appellate Court 
cannot enlarge the time for payment, as plaintiff has failed to pay 
the decreed amount at due date. He has cited the following cases : 

Subhana v. Krishna, 1.L.R., 15 Bom., 644. In this case, the Court 
. following Mahant Ishwargar v. Chudasamamanabhai, 1. L. R., 13 
Bom., 106, held that part of the mortgage debt not having been ‘paid 
on due date, the Court in execution could not extend the time for 
payment. 

In Mahant Ishwagar v. Chudasamama, plaintiff having obtained 
a redemption decree f.iled to pay the amount decreed (Rs. 649-11-0) 
within the prescribed time, his contention being that the mortgage 
debt had been more than paid off. Sergeant, C. J.. in delivering 
judgment of the Court remarked that even if the Court had the power 
of extending the time for payment in execution, the mere fact that 
the plaintiff had lodged an appeal would afford no special ground for 
enlarging the time. By this remark, I do not think Sir Charles 
Sergeant meant that a ground of appeal could not itself be a special 
ground:for enlarging the time. - 
 Amtingbi,v. Sindu,\.L. R., 17 Bom., 547. A decree was passed for 
enhanced rent, and in default of payment plaintiff was to be put in 
possession. While an appeal to the High Court was pending, plain- 
' tiff was put in possession in execution, no application being made for 
stay of execution. The High Court confirmed the decree and plaintiff 
then tendered payment of the enhanced rent and applied for posses- 
sion. It was held that he was too late. 

Faggarnath Pandev. Fokhu,\. L. R., 18 All., 223. It was held 
with reference to a decree for pre-emption that, if the sale price 
‘decreed to be paid by the plaintiff was not paid within the time allowed 
by the Court of First Instance, and if that time was not-extended by 
the Appellate Court, the plaintiff could not pay the pre-emptive price 
after the expiry of the time allowed. by the original decree. The 
. principle of this ruling was followed with respect to a redemption 
decree in Chiranji Lal v. Dharam Singh, 1. L. R., 18 All., 455. 


Civtl Miscella- 
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Chennaya v. Malkapa, I, L..R., 20:-Bom., 279. In this -case-plain- 


neous, Applecatiog tiff did not apply for execution: of a redemption decree till the period: 


19:9 of, 1898 
ar che 





' prescribed for payment had expired. It was held that; as the Trans- 
fer of Property Act, 1882, was not-applicable, the Court in execution 


* had no power to enlarge the time for payment. 


:  Ladu Chimaji v. Babaji, 1... R., 7 Bom, 532. . The mortgagor 
having failed to pay. with the period fixed by the mortgage: decree: 
applied for the benefit of section 15 (4) of the: Dekkhan Agriculturists 
Relief. Act,. 1879, as amended- by Act XXII: of 1882, it was held that: 
he was not entitled to such relief. The Court said: “An order.-for 
- “foreclosure, when the time appointed by the order: has. expired). 
“itself operates to transfer the ownership ; and: the ownership, . having 
“ once passed to the mortgagee; cannot-be taken away from him by. a. 
“subsequent order not founded:on any new transaction of the: parties, 


’ “except on.some special ground, suchas fraud or inevitable-accident.” ° 
“In this case no appeal -had been presented against the mortgage: 


. decree. . . 


“None of these cases go*the: length: of declaring ‘that an: Appellate 


Court:cannot: extend: the time:for’ payment: upon ‘as appeal’ made~ by” 


*.the:-mortgagor:from: the: original ‘mortgage* decree. * They are only.” 
- authorities “for: holding’ that-a mortgagor cannot himself’ enlarge the 
» time for payment by: presenting’ an appeal, that a Court-in execution: 


_.cannot enlarge the. time,‘ and: that:-when- an--Appellate Court’ confirms” 
a redemption decree, without expressly extending the time for: pay- 
ment;:the. period:for payment is to‘be calculated ‘from the‘date: of the. 


- original.decree,. There are; however, rulings: which’conflict' with’ this’ 


" view.as:to:the calculation of the-period for payment: ee 

In:Noor. Ali Chowdhuviy. Koni: Méah, li Gi. Ry 13 -Cal., 13; the 
facts: were as follows:- A decree undef section -52, Bengal Act: VIIE of: 
1869; provided. that unless:‘the amount. due was paid‘ within- 15: days: 
from the date.thereof, the.tenant:would ‘he liable to- ejectment: ‘That’ 
decree: was: confirmed :in ap eal,:no. steps: to execpte it having been: 
taken in the: meantime. . The tenant paid ithe: decretal amount into” 
Court within 15 days of the appellate decree. It was held that in-as~. 

-much,.as ;ther appellate «decree: must..be: presumedto incorporate: the 
terms:.of-the: original decree; and*was the-only decree of! which-exe- 
cution:could be: taken, the: tenant; having paid the decretal ‘amount: 
within-15:days-of that decree, was:protected from ejectment. 

‘This ruling was followed; though with some doubt, by the Bombay~- 
High:Court:in. Daulat andFagsivan v. Bhukandas; axredemption suit; 
I, L. Ry x1 Bom, 172. ee 

- The'effect of this ruling would ‘be to enable a. mortgagor to enlarge. 
the time for payment by appealing, unless the. Appellate Court. ex- 
pressly-refused an extension of time. 

The Transfer of Property Act, 1882). not. being. in force ‘in. Burma: 
outside Rangoon, it.is quite clear. that this Court has,no power. in. 
execution. of enlarging the time prescribed for payments: by. its. decree: 
of the:'14th December. 1896. There. can, ,however, be..no.doybt. that, 
the Privy-Council has the power of.enlarging the time, and that any 
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Appellate Court deciding an appeal from a mortgage decree has Civ¢? Miscétlae . 


- similar power. neous Application 
In applying for the order for foreclosure, the defendants appear to. ape oo 

be following the procedure prescribed by the Transfer of Property Hock 

Act. Where that Act is not.in force, it is not the practice to pass a 18: 

‘final order making the decree absolute, and, if such an order is passed, —_ 


it is merely a formal ‘order. 

At present the mortgaged property is being managed by the Deputy 
‘Commissioner as Receiver, defendants, the mortgagees, receiving all 
the rents:and profits. 

The present application is no doubt preliminary to an applicatior 
to have the property put in the possession of the defendants as abso 
‘lute owners. ; 

Is there special cause for:stay of execution? I think in the present 
case that the nature of the appeal constitutes a special cause. The 
plaintiff has been ordered to pay nearly two lakhs to redeem the 
property. He appeals, mainly urging that he was being deprived out 

-of property. He. thus alleges his inability to pay the very large 
- amount decreed, and he relies upon the Appellate Court reducing the 
amount and thus enabling him to redeem. This appears to me a 
- sufficient ground for staying execution. There then remains the 
- question of security. The mortgaged property in the hands of the 
_receivér is sufficient security for the mortgaged debt. No applicatior 
has yet been made for the recovery of the costs awarded by the 
“decree, and upon the present application, I make no order as to stay- 
ing execution in respect of costs, 

I direct that no final order be passed making’ the decree absolute 
and for foreclosure pending an order of the Privy Council. 

The respondents to bear the costs of this appeal. Advocates’ fees, 
three gold mohurs., 





’ Zoe aa ; minal R re 
Before E. Hosking, Esq. sa . Ri ae 


KYAWKAING alias CHET PA v. QUEEN-EMPRESS, rae 
Mr. Burn—for applicant, } ges ; 
Sentence of fine altered to one of imprisonment—Enhaucement of sentence by — 


‘Appellate Court on appeal—Criminal Procedure Code, s. 423—Order of con- 
fiscation.by Appellate Court where no confiscating order has been made by 
“convicting Court—Forest Act, s. 54—Arakan Forest Rules made by Government 
Rules 2 and 13—Arakan Forest Rule 13, so far asit relates to Rule 2, held to 
be ultra vires. } 

Section. 54 of the Forest Act empowers the-convicting Magistrate to order the 
cunfiscation.of timber in respect of which a forest offence has been committed and 
his order is subject to appeal. The Act does not empower the Appellate Court t> 
confiscate timber when no confiscating order has been made by the convictin ¢ 
Magistrate. 

‘ Assuming that the Sessions Judge had the power of confiscating the timber, his 
power would be limited by the_provisons of section 423, Cirminal Procedure Code, 
- which prevent an Appellate Court enhancing a Sentence on appeal. To alter a 
sentence of fine to one of imprisonment isan enhancement which an Appellat 

Court is notcompetent to order, 
Dansang Dada, 1, L. R., 18 Bom, 751, followed, 


. Criminal Revision 
ato. 145 of 
1898, * 
April -: 
TH. 


Cena 
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‘Kyaw. Kaine, having permission under three licenses .granted 
under the Arakan Forest Rules to cut 49 tons of timber, cut 132.68 


tons. 
His license provided that the royalty, if paid in advance, would be 


. Rs. 3 per ton, and if paid in arrears Rs. 5 per ton. 


The First-class Magistrate of Naaf, holding the act of the accuse 

to be an offence f lling under section 36 of the Burma Forest Act, 
1881, and treating the arrears rate as the damage suffered by Govern- 
ment, sentenced him to pay double the amount of the arrears rate on 
the excess timber, that is to say, Rs. 536-12-8, and directed that, 
in default of payment, the accused should suffer six months’ simple 


imprisonment. 

The accused having appealed, the Sessions Judge of the Arakan 
Division passed the following judgment :— 

“Jt appears to me that the conviction and sentence under section 36 are entirely 

illegal in-as-much as that section gives no power to awatd imprisenment in de- 
fault to payment of fine. . They are therefore set aside. In lieu thercol, | convict 
the appellant of a breach of Rule 2 of the Arakan Forest Rules and sentence him 
to two months’ rigorous imprisonment. ‘The timber in excess of the amount licen- 
sed is confiscated and should be sold by auction and the proceeds credited to Goy- 
ernment, ” 
'. -It does not appear that this case was brought to the notice of the Deputy Com-~ 
missioner before criminal proceedings were instituted. If the facts had been re- 
ported, it might have been sufficiert to insist on the payment of revenue due at 
the arrear rate of Rs. 5 a ton. The Deputy Commissioner should issue orders 
requiring that his sanction should be obtained to such prosecution in future.” 

Mr. Burn, on behalf of the accused, has moved this Court to revise 
the orders of the Lower Courts. . He contends that the accused com- 
mitted no offence under section 36 or under the rules referred to by 
the Sessions Judge, as he had permission to cut timber in excess of the 


_ amount stated in the licenses upon payment of the arrear rate. Mr. 


Burn further contends that the accused will be ruined by the confis- 


‘cation of the timber, which he says is worth Rs. 1,000. 


Mr. Burn’s contention that the accused had permission to cut more 
‘timber than was specified in his licenses receives colour from the 
judgments of the two Lower Courts, but I can find no real ground for 
holding that the accused had any such permission. te 

The advance and arrcar rates given in the licenses refer to the 
royalty upon the amount of timber which each license expressly per- 
mits the licensee to cut. No permission is given either by a license 
or by the rules, to cut in excess of the amount specified in the 
license, 

New -Arakan Forcst Rules were published in the Government 
Gazette of the 12th December 1896, but there is no difference in the 
form of license. Some confusion is caused by Government issuing 
joint rules under several sections of the Forest Act (sections 36, 37, 
&e)e aa 

ction 36 is for the protection of reserved trees and prescribes a 
penatly of Rs. 20, or double the amount of the damage done in con- 


‘travention of any rule made by Government. 


’ Section 37 prohibits persons making use of the pasturage or of the 
natural produce of any landat the disposal of Government except in 
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accordance with rules which Government is empowered to make. Criminal Revisi 
This section authorizes Government to prescribe by such rules, as pen- 4 145 of 


alties for the infringement thereof, imprisonment for a term which yr 
may extend to six months, or fine which may extend to Rs. 500, or 13. 
both, = 


The Arakan Forest Rules contain among other rules the following: 
“‘2. (1) No person shall cut, mark, lop, girdle, tap or injure, by fire or other: 
wise, any reserved tree save under and in accordance with the 
. conditions of a license in Form I or Form I. 

(2) Liceuscs in Form II may be granted by the Deputy Commissioner or by 
an officer empowered by the Deputy Commissioner in that behalf. The royalty 
charged shall be at the rate of Rs. 3 per ton if prepaid and Rs, 5 per ton if paid 
in arrears, : 

“9. Except as provided in Rules 4,6,7, and 8, any person may, free of royalty - 
or fee, make use of the pasturage or natural produce of public forest land (that 
is, land at the disposal of Government and not included in a reserved or village 


forest). nan? 
“33. Any person infringing Rule 2, 4,6,7,8,r0 or rx shall be punished with 


imprisonment which may extend to six months, or with fine which may extend to 


Rs. 500, or with both.”* ' : 
Rule 2 is apparently made under section 36, and that scction docs 


not empower Government to prescribe any special punishment. Con- 
sequently Rule 13, so far as it relates to Rule 2, is, I think, xtra 
UITES. = : 

Rules 4 to 8 appear to be made under section 37, and from Rule 
g I infer that Government do not consider that section 37 applies to 
reserved trees. a 

The accused was, I think, rightly convicted by the Magistrate under 
Section 36, and the Sessions Judge erred in’ altering the conviction to 
one under Rule 13, which could only be made under section 37. 

The Sessions Judge, moreover, overlooked the provisions of section 
25 of the General Clauses Act, 1897, which re-enacted section 5 of the 
General Clauses Act, 1868, slightly altered so as to make the pro- 
visions of sections 63 to 70 of the Indian Penal Code apply to all fines 
under the authority of any Act whenever passed, unless such Act shall 
contain an express provision to the contrary. ‘The Sessions Judge’s 
order confiscating the timber cut in excess was illegal, as the Sessions 
Judge had no power to:make such an order. Section 54 of the Forest 
Act empowers the convicting Magistrate to order confiscation of tim- 
ber in respect of which a forest offence has been committed, and his 
order is subject toappeal. The Act docs not empower the Appellate 
Court to confiscate timber when no confiscating order has been made 
by the convicting Magistrate. 

Assuming that the Sessions Judge had the power of confiscating the 
timber, his power would be limited by the provisions of section 423, 
Criminal Procedure Code, which prevent an Appellate Court enhanc- 
ing a sentence on appeal. 

The Bombay High Court has ruled that to alter a sentence of fine 
to one of imprisonment is an enhancement which an Appellate Court 
is not competent to order (Dansang Dada, |. L.R., 18 Bom., 751). 

I reverse the Sessions Judge’s order setting aside the sentence 
passed by the convicting Magistrate sentencing the accused to two 


54 


Scction 36. 
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Criminal - Revision wionthe’ rigorous imprisonment and confiscating the timber, and tak- 


_ No. 145 of - ing into consideration the imprisonment undergone, by the accused, 


iso, I: ‘reduce the fine imposed by the Magistrate to Rs. 268-6-4 and set 

$ prel 2 wer 
73. aside the order of imprisonment in default. The sentence passed by - 

—— ‘the Magistrate’ of fine and imprisonment in default isa proper. and: 


legal sentence. 
i am obliged to reduce it on account of the Megat, sentence passed 


“ti the Sessions Judge. 


Crisution? Beets ; 
Maer Before E. Hosking, Esq. 
1898. : .  QUEEN-EMPRESS v. NGA MVAT THIN.. 
5 vil Throwing stones at or on a house— Rashly’ defined—Indian Penal Code, s. 336. 
9. A rash act is primarily an over-hasty.act and is thus opposed to a deliberate 


—— 


act, but it also includes an act which, though it may be said to be. deliberate, i is 
yet done without due deliberation and caution, 

When therefore a person intentionally throws a stone ata house or on a house 

‘ under such circumstances that, although he does not intend to cause hurt, and does 

not in fact cause hurt, he yet must know that he is likely to cause hurt, he commits 

ati offence punishable under section 346, Indian Peual Code. In déaling with 


this section, Courts must bear in mind that it should not be applied where the facts api 


. constitute a graver offence, 

Queen-Empress V. Nga Tun, Selected Fudgments, p. 595, and Qiccen-Bmpressy, ; 

NgaTha Ku, Selected. Fudgments, p. 91, dissented from. Sukaroo v- Empress, 
“ILL. R., 14 Cal., 566, applied. 

- The accused was convicted of having at night thrown a-very - heavy 
stone on the dhani roof of ahouse. The stone fell through the roof: 
and several persons: inside the house had a narrow escape irom: ‘severe: 
injury. , 

It is said to be the practice of bachelors in this village to: throw 
stones at houses in which unmarried girls are living ; other missiles. | 
had been thrown the same night on the same roof and-one of- the. 
inmates of the house had - been hurt. It was not proved that these 
missiles had been by the accused, ; 

The Magistrate who tried the case says that the Judicial Cotanis: 
sioner has ruled in the case of Queen-Empress.v. Nga Tun, S.-J.; page 
595, that the offence of deliberately throwing stones at a house falls 
under section 504, Indian Penal‘Code. He accordingly convicted the * 
accused under that section and, holding the practice. to: be highly 

dangerous to’ human life, sentenced the accused to three months’ 
rigorous imprisonment, ‘ stig 

- The District Magistrate is of opinion that, ‘under the circumstances of ~ 
the present case, section 504, Indian Penal Code, isnot applicable. He — 
points out that, as the accused was acting under the cover of darkness, 
1t was probably not bis intention to provoke a breach of the. peace or 

the committal of any other: offence. The District Magistrate’ thinks 
that the accused might be convicted either under sections 323-51 I or 
most appropriately under section 440, Indian Penal Code. ae 


‘In cases of stone-throwing whether any offence at all has been com- 
mitted or what offence has been committed, depends” upon ‘the sir 
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cumstances of each case. If hurt is caused, the offence will fall under Criminal Revision’ 


section 323, Indian Penal Code, should the offender either intend or . We era 
know himself to be likely to cause hurt. ae Beil 
The facts proved may constitute several offences and the accused ~ 9. 


should be convicted and punished for the gravest offence he has com- 


mitted. 

In the present case, I agree with the District Magistrate that sec: 
tion 504 is not appropriate, but Iam unable to agree that the conviction 
should have been either under sections 323-511 or under section 44o. 


In order to convict of an attempt to’ cause hurt, it must be proved 
that there was the actual intention to cause hurt present to the mind 
of the offender. If without intending to cause hurt, a person throws 
a stone knowing that he is likely to cause hurt, it cannot be properly — 
said that he attempts to causé burt. 

The young men who throw heavy stones on the dhan? roofs of houses 
occupied by unmarricd girls probably have no intention of actually - 
causing hurt. Their intention is, I imagine, to frighten, but they must 
know they are likely to cause serious. hurt. They must also know 
they are: likely to damage the roofs and. therefore they commit an 
offence punishable under section. 426. . Section 440 applies to a per- + - 
son who commits mischief after preparation made for causing death 
or hurt, €tc. I think the section contemplates some preparation for . 
causing death or hurt in addition to the act .by which mischief is 
caused, : ~ eee 

Although the accused might be convicted of simply causing mis» 
chief, yet itis obvious that that is not the chief part of his offence. . 
The act ‘which calls for punishment is the reckless endangering of 
human life and safety. Jn this and in many cases: of stone-throwing 
the most appropriate section would obviously seem to be section 336: 
“Whoever does any act so rashly or negligently as to endanger 
human life, or the personal safety of others, shall be punished with 
imprisonment ” which may extend to three months, etc. 

Unfortunately it has been ruled by two of my predecessors: that’ 
this section is inapplicable when the stone-throwing is deliberate and 
intentional, One of thesc cases is Queen-Eimpress v. Ngo Tun cited 
by the aia the other Queen-Empress v. Nga Tha Ku (S.J., 

age gt). 
The present reference made by the District Magistrate‘has necessi- 
tated my considering these decisions very carefully, and Jam forced | 
to the conclusion that they unduly limit the operation of section 336. 

in the earlier case Mr. Crosthwaite says : ‘‘ Deliberately throwing a - 
stone on to the roof of a house is not an act into which the elements 7 
of rashness or negligence: can, enter.” A rash act is primarily an“ 
over-hasty act and is ths opposed to a deliberate act, but it -also in- 
cludes‘an act which, though it may be said to be deliberate, is yet - 
done: without due deliberation and caution, 

In dealing with the analogous sectiou 304-A., the Calcutta High Court 
has given the wider meaning to the word ‘rash,’ which I think should 
also be given to ‘rashly ’ in section 336. 
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“Oheadhit ‘Revision Section 304A” provides for the punishment of a person who causes °°’ 
_ No, 287 oe the death of another’ by doing any rash, or negligent act not -sinomaiting 





~ 1898." to culpable homicide: i 
April ‘Where a person caused death ee ee out siles paths: an ordinary 
19 knife, though he had before successfully performed similar operations,” 
it was held that he had been’ rightly convicted under section 304A. 

In that cause the act was intentional and deliberate, yet it was held to 
be'a rash act within the meaning of the section (Sukaroo v. Empress, 
I. L. R. i4Cal.,"566.) 

I therefore hold that, when’a person intentionally throws’ a stone at 
a house oron a house under such circumstances that. although he does: 

- not intend to cause hurt, and does not in fact cause hurt, he yet must 
know that: he is likely to cause hurt, he commits an offence punishable 
under section 336, Indian Penal Code. fn dealing with this section 
Courts must bear in mind that it should not be applied where the ° 
facts constitute a graver offence. 

I alter the conviction in question to one under section 336, Indian 
Penal Code, and maintain the sentence. 
Civil Second ; . Before E. Hosking, Esq. 
maar No. 264-0f 5 MA TAW v. MAUNG SHWE PON anp anoruer. - os 
os 1897 oo © 9 Mry Burjorjee—for appellant. |- Mr. Maung Kin—for fespondents. ce les B 

1898.0 ‘ Title— Validity of, to.land under potta obtained fraudulently. 

| la a person acquires no valid title to land under a potta obtained. by him ae deceit 

1 25+ and by suppression of the true state of affairs. 


This case has not been dealt with in a satisfactory manner by the | 
Lower Appellate Court. it doubted defendant’s averments over-. 


‘looking the strong corroboration afforded by the evidence for plaintiffs... . 


The Special Assistant Commissioner seems to have thought that the. 
’ ‘fact that plaintiffs had a potta for the land was sufficient proof of 
their title: ‘The defence was that the pot/a was obtained fraudu-_ 
lently, and the Myodk held that the defence was established. The ~ 
facts appear to be as follows:— 


The land now in suit and-another piece of land originally belonged... 
to Maung Shwe Po and his wife Ma Pon (or Maung Shwe O and ‘Ma. 
Ohn 
ee Shwe .Po made: over the two pieces ‘of land toa creditor. _ 
Maung Bo Ka, who.in 1895 sold them to defendant Ma Taw for Rs. 

oo and, she has since been in possession. _ 

Before the land was sold to Ma Taw it was resumed by Govern- 

‘ment for non-payment of revenue, but Ma Taw was not aware of this: 


‘when she purchased the land. Meanwhile, Maung Shwe Po had. died - . 


. and plaintiff Maung Shwe Pon and Ma Pon the widow: of. Maung’. 
sai Po; knowing that the land was in the possession of Ma’ Taw, . 
lied to: the Deputy Commissioner for a fresh potta of the-land, on 
 coneition’ of paying the arrears of revenue. Their application ’ was. at 
“worded as ifthey had been. the orginal owners. 
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The Revenue proceedings in connection with that application are Civil Second 
now before this Court, together with the revenue proceedings in con- Appeal No, 264 of 


nection with a second application made by the same persons for a fresh 1897. 
potta of the other piece of land above referred to. ue 

Upon the first application a note was made in the Deputy Commis- April 
sioner’s office that the land in question had been in the names of Maung 25th. 
Shwe O and his wife Ma Ohn, and not in the names of the applicants. —: 


The Deputy Commissioner directed that notices should issue, and on 
the 27th September 1895, granted a potta upon payment of arrears of 
revenue, no objection according to the records having been raised. 

Defendant Ma Taw in the present suit says she did object first in 
the Myoék’s Court where she was xeferred to the Deputy Commis- 
sioner and then in his Court, and that she was told to return home, 
and, if her presence was required she would be sent for. Plaintiff 
Maung Shwe Pon admits that Ma Taw objected in the Myndk’s Court 
and was referred to the higher Court. He also admits that when he 
applied for a potéa the land was being worked by Ma Taw’s tenant. 

i think it is quite clear that when the Deputy Commissioner granted 
a potta he was not aware of the true circumstances of the case, and 
that, had he known them, he would have given the pofta to Ma Taw 
_and not to plaintiffs. 

The case is somewhat similar to Maung Chanv. Maung In and 
another {P. J., p. 206) cited by defendant in her written statement. 

There the plaintiff obtained a fotta surreptitiously and collusively 
at the very time when the occupancy title to the land granted by the 
potia was in dispute. Mr. Aston held that the holder of the potta was 
not entitled to recover possession of the land from the person in actual 
possession. 


In the present suit | am of opinion that the plaintiffs have acquired - 
‘ no valid title to the lands under the potia obtained by them by deceit 
and by suppression of the true state of affairs. The second appli- 
cation to the Deputy Commissioner for a fotéa of the other piece of 
land appears to be still pending for final decision, but the Subdivi- 
sional Officer of Pyapén has recommended that it should be dis- 
missed. 


Ma Taw, although she has acquired no title of ownership by her 
purchase after the resumption of the land by Government, has a good 
possessory title as against the plaintiffs in the present suit. 

I reverse the decree of the Lower Appellate Court and restore the 
Myoék’s decree with costs. 


Before E. Hosking, Esq. 





: Civil Second 
MAUNG CHO v. MAUNGSAN KE. Appeal No. 317 © 
Mr, Palit—for appellant. | Mr. Hamlyn—for respondent. 1897. 
Rival claims to hold the same land under different pottas—Furisdiction o, Ci: il Greaee 
Court—Lower Burma Land and Revenue Act, s.s. 6, 55 and 56. sei Apaii 
vi 


Grants of land in Lower Burma are made in accordance with rules made by 25th. 
Government under section 18 of the Lower Burma Land and Reventie Act atid ae 
~ the title that may be acquired under such a grant is recognized by se-tion 6 ot the 


Civil Second 
Appeal: No. 317 of 
: 1897... ° 
1898. 
April .. 
agth. 


» Mr, Ford and the Myodk of Pyuntaza and. dismissed the claim. ‘ 
Upon. appeal: to this Court, Mr. Aston held that. Mr. Porter was . 
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; said Act. There is no provision in the Act excluding the jurisdiction of the Civil 


Courts in respect of such grants. The provisions ‘of sections 55 and_56 of the Act. 
constitute no such bar. gees 

Rival claims to hold the same land under different pettas are not claims which 
have been excluded by the Lower Burma Land and Revenue Act: from the cogni- 


zance of the Civil Court, and thereforé the final decision in respect of such claims 


rests with the Civil Court and not with the Revenue Court. 
MAUNG CHO instituted a suit in 1893 to recover possession of cer- 


tain paddy-land from Maung San Ke, claiming it under a potta granted ~ 


in 1253 B. E.° Defendant. Maung San Ke claimed the land under an - 


order passed by a Revenue Court on the 1oth August 1893; ‘but did 


not file a copy of the order. 

The Myo6dk, finding plaintiff entitled to the land under his: potta, 
ae in his favour, and this decree was confirmed on appeal by 
Mr.. Ford. 


The Deputy Commissioner,: Mr. Porter, granted a review of Mr. : 


Ford’s judgment and holding that the Revenue Court alone had juris- 
diction to decide the. questions: at issuc, reversed the decrees .o 


- barred by section 624, Civil Procedure Code, from: reviewing Mr. - 
“ Ford’s ‘judgment: and,: reversing: Mr. Porter’s’ decree. on the 24th 
. August 1896, restored the decree of the Myo6k of Pyuntaza. 


Meanwhile Mr, Porter, asa Revenue Officer, decided onthe 13th 
June 1896, in Revenue Appeal No: 2 of 18¢6-97 between the same 


parties, thatthe land in dispute forms part of the grant land assigned; 


to San Ke, respondent, in 18903. that he has been in possession of. it. . 
Since the date of the potia, the 21st June 1890; and is entitled to. 
_Yetainspossession.-. ~ - sh 


- This order has, on appeal, been reversed by the Assistant Commis- 
ieee | Mr. Adams, who holds that the decision of the Revenue Court 
is final. 


Mr. Adams refers to section 55 of the Land and Revenue Act, 1876, . 


“Maung Cho having applied for execution of the decree of this Court “ 
of the.24th August 1896, the Myodk of Pyuntaza held that he was... 
bound to execute the decree.and passed an order directing execution. | 


and to the judgrent of the Allahabad. High Court in Sheo Narain 


Rai v. Parmeshar Rai, 1. L. R., 18 All. p. 270, which he considers 

sia conclusively that the order of the Revenue Court binds the Civil 
ourt. ~ ee 

The judgment of the Allahabad High Court deals with Act No. XI 


“of 1881, the: North-Western Provinces Rent Act, and difficulties which 
arise from the Act not clearly defining the respective jurisdictions of 
‘the -Revenue_and. Civil Courts.: - a 


“For. the jurisdiction of the: Revenue Court in this province we have. 
to look“ to the: Burma.Land.and Revenue Act, and in the present - 
--matter-I ‘do--not.:think.there-is any doubt as to which Court has. 
“fubledietiods S22 822 Sy ; 
>). Mr’.Portet: 
Mr Ada 


hae 





ms, in the judgment which has led to this appeal, have. rush- 


in granting .the:review. of. Mr. Ford’s judgment, and” 
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ed to the conclusion that the jurisdiction of the Civil Court is ousted 
by the provisions of the Land and Revenue Act without careful: con- 
sideration of those provisions. , 

' The nature of plaintiff's claim has been clear throughout. He 
claims under a grant made by Government. The judgment of Mr. 
Porter, as a Revenue Officer, shows that defendant’s claim is of the 

“same nature; he aiso claims under a grant. Grants are made in ac- 
cordance with rules made by Government under section 18 of the Land 

‘and Revenue Act, and the title that may be acquired under sucha 
grant is recognized by section 6 of the said Act. 

| There is no provision in the Act excluding the jurisdiction of the 
Civil Court in respect of such grants. The provisions of sections 55 
and s6 of the Act constitute no such bar. They make no reference to 
grants of land in accordance with rules made under section 18. The 
jurisdiction of the Civil Court is defined by section 11, Civil Procedure 
Code :— ane 

“The Court shall (subject to the provisions herein contained) have jurisdiction 

to try all suits of a civil nature, excepting suits of which their cognizance is barred 

b-yany enactment for the time being in force.” ; 


Civil Second 
Appeal No. 317g 
: 1897. 
1898, 
April 
25th. 


Rival claims to hold the same land under different Jottas are not _ 


‘claims which have been excluded by the Land and Revenue Act from 
the cognizance of the Civil Court, and therefore the final decision in 
respect of such claims rests with the Civil Court and not with the 
Revenue Court. 

Defendant should have produced all the evidence he had as to his 
title to the land in question at the hearing of the suit, and possibly he 
might then have succeeded. The decision of the Civil Court is now 
final, and binds the parties. an . 

I reverse the decree of the Lower Appellate Court and direct the 
Myook of.Pyuntaza to proceed with the execution of this Court’s 
decree of the 24th August 1890. ; 

Respondent to bear all costs. 


Before £. Hosking, Esq. 


T. A, CURPEN CHETTY v. MAUNG SHWE BYI. 
Messrs. Lowis and Giles—for appel-] Messrs. Eddis and Connell—tor re- 
: lant. spondent. 


Lis pendens—Time of operation of —Notice of suit on defendant. : 
Asa suit does not become contentious till the defendant in the suit has been 


Civil Second 
Appeal No. 31 0, 
1898. 
May | 
6th. 


_ 


served with a summons, it is equitable to hoid that lzs pendens does not operate: 


until the defendant has notice of the suit, . 

ON the 22nd March 1897, Maung Shwe Byi instituted an. action 
against Curpen Chetty for specific performance of a contract for the 
sale of certain land. . 

’ On the ‘18th May 1897, a decree was passed, in effect orderi 
specific performance of the contract, provided Curpen Chetty was able 
‘to give a good title to the property, and directing that if the contract. 


Civil Second 


Appeal No. 31-0f... 
lee e 


May .. 
6th. 


a 


) 
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could not be specifically performed, defendant was to pay plaintiff 

Rs..400.damages..:- ‘ Taek ORE 1: — 
The question which has to be decided is whether Curpen Chetty is * 

now able to give a good title to the land which plaintiff.claims. The 


case ‘was remanded to the Lower Appellate Court to take evidence and: 


to decide this question. - 
_ The Extra Assistant Commissioner does not seem to have correctly 
understood the point he had to decide. He finds that on the 24th 
March.1897, Curpen Chetty executed a deed of sale to Maung Nyo 
Zein, and that before executing that deed of sale, he was both bound 
and able to give a good title to Maung Shwe Byi. es 

The question which now arises and which has not been considered 
by the Extra Assistant Commissioner is whether the sale by Curpen 
Chetty to Maung Nyo Zein is affected by the rule of drs pendens. 
The suit brought by Maung Shwe Byi to enforce. specific performance 
had been instituted on the 22nd March 1897. It is contended by Mr. 
Connell that the rules of dis pendens operates from the institution of 
the suit. Mr. Connell, while admitting that the Transfer of Property. 
Act is not in force in the interior of Burma, refers to section 52 as. 
embodying the law applicable. That section, however, does not assist 
Maung” Shwe: Byi, for it has been ruled by the Calcutta High Court 
that a suit does not become: contentious till the defencant in the suit 
has been served with a summons (Radhaspam Mohapattra v. Sibu, 
I. L.R., 15 Cal. 647). The Madras High Court has ruled that /s 
gendens does not operate until the defendant has notice of the suit. 

‘According to the present English law a des pendens only affects a 


‘purchaser who has not express notice, if it has been registered. 


Story’s Equity Jurisprudence (second edition), scction 406. 

it appears to be equitable to hold that /7s pendens only affects a 
defendant from the time he has notice of the suit. A summons was 
affixed.to Curpen Chetty's residence on the 26th March 1897, and he. 
was personally served on the 1st April 1897. There is no evidence 
that he’ knew:on the 24th March 1897 of the institution of the suit, 
though it is a somewhat suspicious circumstance that the stamp paper 


for. the deed of.sale was bought on the 22nd idem, the very day the 


plait was presented. 
‘tind that .Curpen Chetty is not able to give Maung Shwe Byia 


| good title to the land in question, and I therefore reverse the order of 


Chott Revision 
: 0 8 of. 
* 1898. : 
May . 
Oth. | 


the Lower Appellate Court, Under the circumstances, | think each 
party should bear their own costs in this Court, and so order. 


Before E. Hosking, Esq. 

A. VEERAPUTHRA DAVEN +. VAIDALINGUM DAVEN axp two 
j re ; OTHERS, Poe 

Messrs. Lowis and Giles—for appellant, | Mr. Bagram—for respondent, 


Attachment— Mortgage decree—Attachment before judgment in suits or money 
decrees in “subordinate Court—Lien upon crop by labourers—Foinder of 
. weceiver as defendant—Civil Procedure Code, s. 503. 
Applicant as mortgagee holding a mortgage decree against the crops, and. the 


~ crops being under ‘attachment and in the possession of a receiyer, asked the 
' - ay * he ; 
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District Judge to remove certain attachments placed upon part of the crops before 
judgment at the instance of respondents suing only for money decrees. Upon 
these facts the only course for the District Judge was to declare that the mortga- 
gee’s decree should have priority. The question whether the respondents hada 
lien on their crops did not properly come up before the District Judge in these 
proceedings. ‘The District Judge in these proceedings had no power to direct that 
a certain person shall be joined as a defendant in a suit pending in a Subordinate 
Court. Toorder a receiver to defend a suit with a view to ensuring the plaintiff 
getting what is justly due to him, in the opinion of the District Judge who appoint- 
ed the receiver, is not a legitimate use to make of the powers conferred by section 


503, Civil Procedure Code. 
THE following order was passed by the District Judge’ of Hantha- 


waddy in his Civil Miscellancous Case No. 28 of 1898 :— 

Application of A. Veeraputhra Daven, decree-holder in: suit No. 28 
of '1897, to set aside attachments property now under attachment by. 
him and in the hands of a receiver, the attachments being in three‘suits 
65, 66, and 67 of the Court of the Civil Myo6k, Twante, 

The attachments were made on the property, so I directed the Civil 
Myo6dk to proceed under section 272, and fixed the 28th for considcra- 
tion of the matter. 

On the 28th the three plaintiffs, Belu, Vaidalingum and Armoogum, 
in suits 67, 66, and 65 respectively of the Court: of the Civil Myo6k, 
Twante,:appeared and the three suits weresent by the Myodk. ~~ 

I’'have taken these suits together, though’ they would more properly 
have been taken separately; as it will not prejudice them, I shall con- 
tinue to.take them together, 

The three men have all obtained attachment before judgment under 
section 484. As judgment has not been:given under section 480, thie 
attachment shall not affect the rights existing prior to the attachment 
of the petitioner, nor bar him from applying for sale of the property, 
but Mr. Giles asks that the claims be investigated under section: 487: - 

The suits by Belu and Vaidalingum are for Ks; 270 and: Rs. 162 
respectively on account of wages in cultivating the land, and that of 
Armoogum on account of Rs. 497, amount spent by him in making-an 
embankment to improve the land. 

Mr, Giles maintains that the land and paddy is subject to the mort- 
gage, and that these claims should only be satisfied after the mortgage 
debt has been satisfied ; that it docs not matter to him what expenses 
the cultivator of the Jand was put to cultivate the land; that though 
these expenses were or may have been rightly incurred, and though 
the crop, which is 7,000 baskets, may have been solely duc to this, this 
has nothing to do with the mortgagee and he is not liable for them, nor 
is the estate; that there is no implied lien on the proceeds of the land 
for wages of men employed in cultivating it and, if there is, their suit 
should have been for a lien on the land, and as it was not included in 
the plaint, the licen cannot now be established. 

The answer to that is plain. Though the suits were not for a lien on 
the produce, as they have not come on for first hearing under section 
43, paragraph 3 they may be amended with the Court to ask fora lien 
on the produce. , 

55 


Ciorl- Revtston 
No.8 of 
1898. 
May 
oth. 


-Civi. Revision .; 


“No. 8 of 
1898. 
May. 
6th. 


_ 
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fer: wages for cultivating it ; at any rate in this country the wages are 


‘very generally paid in kind and are the first chargé ‘on the” land ‘and’ 
.that the agreement if these cases or the alleged agreément is for the 


wages to be paid when the paddy is reaped. 
In 5 B.L. R., 258, the master of a ship was held to taive a lien on 


‘the proceeds of the sale of the ship, for wages due, even’ though the 


ship had been sold and the money paid into Court. This anes to 
me to bean exactly similar case. 
It is obvious that unless this is so the coolies will get no wages for 


‘their work. The whole property of Ravanaswamy is attached and he — 


does not care to defend these suits, and, if the coolies can legally get 
their ‘wages due, this Court will. help them. AsI remarked above on ” 
the ‘authority of the case cited in 5 B.L.R., page 258, | consider they 
have such a lien. 

But the matter can be settled otherwise than in this way. , 

The bailiff is appointed receiver, and under section 503 the Court 
may graut to such recciver various powers. Under (d) such powers 


“may Be as to bringing and defending suits; realization, management, 


protection, preservation, and improvement ‘of the property ; collection 


of rents and profits thereof ; the application and disposal of such rents. 


and profits as the owner himself has. The bailiff has been, appointed 
receiver under section 503 (a) and has been given power under sec- 
tion 503 (d) to reap and sell the crops and to all else necessary to— 
realize them. It only remains for me to empower him to defend suits _ 
and to apply the rents and profits in the manner the owner would for — 
purposes of this case to ensure the coolies getting their just dues, and 
Thereby do so. And this appears to me to ‘be only just:: the defendant 
in these suits, who is judgment-debtor, has no further interest in the 
matter, and is apparently keeping out of the way and the bailiff who 
stands in his place should be joined as defendant. He will then pay 
into the Twante Court so much of the amount of the claim for wages 
of ploughing and showing as he finds after enquiry is due. ‘He 
will enquire whether the seven men in the suit brought by Belu and 
the four men in the suit’ brought by Vaidalingam were actually.em- 


_ ployed in cultivating the land under attachment, and whether the 


amounts claimed aie the rates.in force in the township, and whether 
they are for cultivating including reaping. or excluding reaping; and. 
subject to such orders as I shall , ~pass on his report, he ‘will pay the. 
amount he fiuds to be due into the Court of the Civil Myodk, Twante, 
from the rents and Profits of the judgment-debtor’s property with costs 
of the suit. re 
The case of Armoogum is different: It is not for wages for cultivat- 


ing the produce now ‘under attachment, but for cooly. hire for work — 


done for the improvement of the land. 

He has waited a year before suing. In this case also ‘the bailiff. 
should be made a party to the “suit, “and should put ‘the plaintiff to... 
proof of his claim, but should not pay the amount without a decree. 

‘The decretal money will then be distributed after the interest and - 


¢ seems to me that there i is by custom a Bent on the produce of land — 
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principal due on the encumbrance has been discharged under section 
295 (¢) (2). hile 

To recapitulate: In suits 66 and 67 by Vaidalingum and Belu for 
Rs. 162 and Rs, 270 the Civil Myodk, Twante, will make the bailiff a 
party to the suit, and the bailiff will pay into Court out of the proceeds 
such amount as he finds, on enquiry, and as are ordered by me on his 
report after such enquiry, to be due, with costs as ordered by the Civil 


Myo6k. 
In suit 65, the Civil Myodk will add the bailiff as party to the suit, 


and he wili be pro forma defendant, will put the plaintiff to strict 


proof of his claim, and will be liable far any decree only so far as the 
rents and profits and sale-proceeds remain in his hand after paying off 
the encumbrances on the sale. : 

The Civil Mycék will, however, be instructed not to. pay out the 
money deposited by the bailiff till after one month from this date to 
enable the petitioner to appeal against my order. 

The attachments in so far as they are inconsistent with this order 
‘will be'revived. 

_ Cost of the application to be paid by the, respondents in proportion 
to. the amount of their attachments. 

The Court of the Judicial Commissioner passed the following judg- 
ment? 

The District Judge, from a laudable desire to preserve for the la- 
‘bourers who helped to raise the crops a share of the produce has pass- 
ed orders which he had no jurisdication to pass and which are outside 
the scope of the sections of the Civil Procedure Code under which 


“they purport to have been ‘passed. To order a receiver to defend a~ 
suit with a view to ensuring the plaintiff gctting what is justly due to . 


him in the opinion of the Judge who appointed the receiver; is net a 
legitimate use to make of the powers conferred by section 563, Civil 
Procedure Code. The District Judge in these proceedings has:no 
power to direct that a certain person shall be joined as a defendant in 
a suit pending in a Subordinate Court. yw 
The question whether the respondents had a lien on the crops did 
not properly come before the District Judge for decision in these pro- 
ccedings. Applicant, as mortgagee, holding a mortgage decree against 
the’ crops, and the crops being under attachment and in the possession 
of arcceiver at his instance, asked the District Judge to remove at- 
tachments placed upon part of the crops before judgment at the in- 
stance of persons suing only for money decree. Upon these facts the 
only course for the District Judge was to declare that tne morgagee’s 
decree should have priority. 
If notwithstanding their omission to make sucha claim originally 
‘ the respondents have a right to alien upon part of the crops and are 
so advised, they can apply, provided it is not too late to do so, to the 
* Court in which their suits are pending for leave to amend their plaints 
by adding a claim: to establish this lien, and they can also apply for 
leave to join the mortgagee as a defendant and to have him made 
liable for their claim in the event of his having the whole of the crops 
gold in execution of his mortgage decree, 
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I. express. no opinion as to whether labourers employed in cultivat- 
ing crops have, by custom of the country, a lien upon'the crops for 
_their- services, but 1 would remark that the District Judge was wrong: 
in relying upon’ a'rule of maritime law as giving, by analogy, support 
to such a claim. As contended by Mr. Giles, maritime law is of a 
-very special nature, and its rules cannot properly be applied, by 
analogy, to Clainis which are not governed by maritime law. . 
‘I reverse the orders of the District Judge, and direct him to’ pass 
fresh orders in accordance with this judgment. : ni, og hs 
Respondents to bear the costs of this application 





Before E. Hosking, Esq. 
SAYA\HLAING «, MAUNG LU 'GYI. (1), | : 
Messrs. Zun Win and Hla Baw—for | Mr, Agabeg—for respondent, 
appellant. | . & 
Section 55, clause (6), of the Lower Burma Land and Revenue Act explained. 


The words “ claims to occupy or resort to lands under.sections 19, 20, and 21,” 
in section 55 (%) of the Lower Burma Land and Revenue Act fefer to claims 


against Government and not to. claims . between private individuals. To -hold. 


otherwise would lead to conflict of jurisdictions. The words ‘and.disputes as to. 


the use or enjoyment of such lands between persons permitted to‘occupy ‘or resort. - __ 
“to. the same ”? contained remainder of the said section and clause refer to” 


disputes arising between persons jointly permitted to occupy the same land. Per. 
sons could not be permitted to occupy: the same land adversely to one another. 


- “HIS is ‘an action by plantiff to recover possession of.certain land 


“upon -the strength of a possessory titile under section 19 of the Land 


and. Revenue Act. = a, 
- Defendant resists the claim relying upon a recent purchase from a 


Chinaman, but there seems to be neither allegation nor proof of the 


1876. 


nature of the vendor’s alleged title. 


The Myodk decided.in favour of pliantiff.. The Lower Appellate 
Court agreed with the Myo6ék upon the facts, but held. that the 
claim: is excluded from the cognizance of the Civil Court by section 
55 (4) and section 46 (4) of the Burma Land and. Revenue Act, 





-. Section 55.(3) refers. to “‘eldims to occupy or resort to lands under 
{sections 19, 20, and 21, and disputes as to the use or enjoyment. or 


‘*“ such lands between persons: permitted to occupy or. resort to the 


€ same.” ig : 
| By the. first part of this clause, I understand the.legislature to 
-mean.:claims against Government. If this part of the clause refers 


to .¢laims between private individuals, it would lead to conflict of 


jurisdictions and be highly inconvenient. . 
‘jsSupposé “A, upon a.-possessory title under section 19, sues 5 who 


reliesupon a grant or lease. The case would have to be decided'by 
.-the-Revenue Court which would alone have jurisdiction. 'The:Revenue 


-Court may decide in fayour of A. Then #, upon the strength of his 


grant. or lease sues A in the Civil.Court, which. would certainly have 


Gy, See Maung Saw Paing and 1v. Shwee Hlaing and 21L.B.R,, 2773, and 
Maung Yat and-1-v. Maung Tarok and 2, L.B.R., 10, 0 
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' jurisdiction. The Civil Court may decide in favour of B, and there 
would then be a conflict of decisions. This cannot havé been the 
intention of the legislature. 

The Assistant Commissioner appears to hold that this suit relates 
to a dispute as tothe enjoyment of land between persons permitted 
to occupy the sdme under section 1g, and therefore falls under the 
latter part of section 55 (4). 

This is not, I think, correct; persons could not be permitted to 
occupy the same land adversely to one another. The clause refers to 
disputes arising between persons jointly permitted to occupy the 
same land. Such disputes must be decided by the Revenue Court, 

I therefore hold that the present claim is not éxcluded from the 
cognizance] of the Civil Court, and, reversing the decree of the Lower 
Appellate Court, I restore the Myodk’ s decree with all costs. 


{HIGH COURT OF JUDICATURE AT FORT WILLIAM 
IN BENGAL.] 


Before Sir Francis Maclean, Knight, Chief Fustice ; Mr. Fustice 
O’Kinealy ; Mr. Fustice Macpherson ; Mr. Fustice T: revelyan sia 
Mr. Fustice Fenkins. 

: QUEEEN-EMPRESS v. ABBAS ALI- 


' Forgery—Using a forged document—Fenal Code (Act XLV of 1860), ss. 463, 
471 Fraudulently ”—Meaning of, 


‘Deprivation of ‘property, actual or intended, is not an essential element in the ~ 


offence of fraudulently using as genuine a document which the accused knew or 
had reason to believe to be false. Queen-Empress v. Havadhan(1): overruled, © 


THE opinion of the Full Bench was delivered by— 


Maclean, C. F., O' Kinealy, Macpherson, Trevelyan, and Fenkins, 
9%. - concurring) -—The accused in this case was tried before Mr. 
Justice Jenkins and a common jury on a charge of having fraudulently 
ox dishonestly used as genuine a certain forged document, to wit a 
document purporting to ‘be a certificate of competency as an engine- 

room first tindal and purporting to be signed by one H. Abern, 
Chief Engineer, of the steam launch Aicol, and being a forged 

‘document: “knowing or having ‘reason to believe the same to be a ‘forged 
document, and that thereby he committed an offence punishable under 
sections “465 and 471 of the India Penal Code. 

The certificate in question purported to be a testimonial of service 

-and good character. 

It seems that, in accordance with the provisions of ‘Act VII of 1884 
and the regulations isued under that Act, examinations ate from time 
to time held in Calcutta of those who "desire to obtain’ certificates 

“of competency as engine-drivers of ocean-going steamers. As a 
- condition precedent to his qualification for any such examination | each 
candidate has to produce to an appointed officer a certificate or testi 
monial of his having served as principal or first serang or tindal in 


{1) (1892), I. L- Ry 19 Cal., 380, 
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the engine-room of a steamer for the prescribed period, and this cer- 
.tificate--has-to. be-signed. by-a certificated. engineer under. whom he 
has served. 

On the production of the required certificate or testimonial, a form 
of application is filled up- and then signed by the candidate in the 
presence of the Port Officer, thereupon the candidate is entitled to 
present himself for examination, mG 

On the 14th of August 1886 the accused produced the certificate 
mentioned in the charge of Dinonath Mukerji, the officer deputed to 
receive and examine candiates’ certificates. : : 

It is established by the evidence that this was done by the accused 
for the purpose of having the requisite application for examination 
filled up and of qualifying himself as a candidate for the examination 
of engine-drivers under Act VII of 1884, and further that the accused 


used the certificate as genuine, though he knew that it was a docu- 


ment made with the intention of causing it to be believed that it was 
made by a person by whom it was not made, and with the further in- 


‘tention that it should be used in the manner in which it was in fact 


used by the accused. ° ; 
It also appears that the use to which the certificate was put by the 
accused was an essential and necessary condition of the success of 


: his scheme. 
-- A verdict of.guilty was. returned in accordance with the ruling of . 


the Judge, who, however; reserved and referred for our decision the 
question whether, having regard to the decision .in Queen Lempress 
v. Haradhan (1) his ruling and the conviction could be upheld. 

The Queen-Empress v. Haradhan has been dissented from in Queen- 

Empress v. Shosht Bhushan (2), and the point reserved has no doubt 
been the subject of conflicting decisions. 
“It will, however, serve no useful purpose to enter into. a minute ” 
examination of the several authorities to which we have been referred : 
the Jaw is contained in the Court, and whether the conviction now 
under consideration is sanctioned by its provisions is best to be 
determined by an examination of the Code itself. 

Now, section 471 of the Indian Penal Code is in the following 
terms =“ Whoever fraudulently or dishonestly uses as genuine. any 
document which he knows. or has reason to believe to be a forged 
document, shall be punished in the same manner as if he had forged 


_such document.” It will be seen that the essential elements of the 
‘offence are (4) that the document in question should be a forged do- 


cument, i that the accused should have used it as genuine, and (c) 
that he should have so used it fraudulently or dishonestly, knowing 
or having reason to believe that it was a forged document. 

A forged document is a false document made wholly or in part by 
forgery (section 470),.and we-learn the meaning of a false document 
from section 464, which (omitting the portions immaterial to the pre- 
sent purpose) .proyides. that a.person is said to make a false docu- 
ment who dishonestly or fraudulently makes a document with the in- 





"(4) (1892), LLL. R., 19 Cal , 380. 
(2) tr8a36, 1. L. R., 15 All., azo, 
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tention of causing itto be believed that such document was made by 
a person by whom he knows it was not made. Forgery is in turn 
defined by section 463, which is.in the following terms: “ Whoever 
makes any false documents or part of a document with intent to cause 
damage or injury tothe public or to any person, orto support any 
claim or title, or to cause any person to part with property, or to 
enter into any express or implied contract, or with intent tocommit 
fraud, or that fraud may be committed, commits forgery. ” 

This referential definition of a forged document is to a certain 
extent tautologous, but be that as it may, it is clear that the person 
against whom the offence is charged must have acted dishonestly or 
fraudulently, and the solé question in the ‘present case is whether 
that can be predicated of the accused Abbas All. 

‘© Pishonestly ’ is defined by section 24,-which provides that 
whoever does anything with the intention of causing wrongful gain to one 


person or wrongful loss to another person, is said todo that thing - 


dishonestly ;, and the meaning of the expressions wrongful gain and 
wrongful loss is made clear by section 23. 

“ Fraudulently ” defined by section 25 in the following words: 
« A person is said to do a thing fraudulently if he does that thing with 
intent to defraud, but not otherwise. ’’ As a definition this provision 
is obviously imperfect, and perhaps introduces an element of doubt, 


which did not previously exist ; for it leaves it to be determined, and: 


‘that really is the point on which the present case turns, whether the 
‘word ‘‘ defraud is used in section 25 implies the deprivation or in- 
tended deprivation of property as a part or result of the fraud. The 
word defraud is of double meaning in the sense that it either may or 
may not imply deprivation ; and as it is not defined in the Code and 
_ is not, sofar as we are aware, to be found in the Code except iu sec- 
‘tion 25, its meaning must be sought by a consideration of the contex 
in which the word fraudulently is found. 
“The word “ fraudulently" is usedin sections 471 and 464 together 
with the word “ dishonestly” and presumably in a sense not covered 
by the latter word. If however, it be held that fraudulently implies 
‘deprivation either actual or intended, then apparently that word would 
perform no function which would not have been fully discharged by 
the word dishonestly and itsuse would be mere surplesage. So far as 
such a consideration carries any weight, it obviously inclines in 
favour of the view that the word “ fraudulently” should not be 
confined to transactions of which deprivation of property forms a part, 
There appears to us, however, to a be still more potent reason 
“based on the language of section 463 for arriving at this conclusion, 
Section 463 defines the offence of forgery, and, in so doing pre- 
cribes the intents necessary to that offence. The words of the section 
are as follows :--- 
“ Whoever makes any false document or a part of a document with intent to cause 


damage or injury to the public or to any person, or to support any claim or title, . 


., OF to-cause any person to part with property, or to enter into any express or 
implied contract, or with intent to commit fraud, or that fraud may be committed, 
commits forgery.” 
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The’ section contémplates two classes of intents, and’ it is clear 





1896.5 
Decembey (especially if regard be had to the context) that it is not an essential 
salt ality of the fraud mentioned in the section that it should result i 
Cee quality of the fraud mentioned in section that it should result in 
18976 or aim at the deprivation. of property. If this he so, it cannot be 
January supposed that the definition ofa false document, which is but a part of 
29th, the, definition of: forgery, requires as a condition of criminality an 
intent different in its quality and its aims from that prescribed by 
section 463, ye 
It appears to us, therefore, that deprivation, actual or interded, is 
not a necessary ingtedient of the intent to defraud referentially im- 
ported into section 464, and by a similar train of reasoning we are led 
to the like conclusion as to the true construction of section 471. d 
* Though we are in no -way bound by the decision of the English 
Courts, still we are fortified in the view we take of the expression 
“intent to defraud’ by the decision in Regina v. Toshack (1). We 
therefore hold, so far as the question reserved’ and referred for our 
decision is concerned, that the accused: Abbas Ali was rightly 
convicted of the offence with which he was charged. 
ig. Before EB. Hosking, Esq. 
ae eres QUEEN ‘EMPRESS 2. NGA'SHWE KYO, 
sie a Fine—Imprisonment tn “default of payment of. 
7398. Imprisonment in default of payment of a fine does not relieve the accused from 
Fune payment-of the .fine. - Where therefore an accused did not pay the fine imposed on 
8 him on the day. of. his.conviction and was sent to jail and suffered thirteen-fifteenths 


of.the.period of imprisonment awarded in. default before the warrant of the Court 


ordering. his release reached the jail in which he was confined. 
- #Held,—that the accused was not entitled to any refund of the fine paid into Court 


on his behalf, : 

THE following reference was made by the District Magistrate, 
Bassein :— 

The accused Nga Shwe Kyo was, on the 26th April 1898, convicted 
under section 13 of the Lower Burma Village Act by the Township 
Magistrate, Yegyi, and was sentenced to a fine of Rs. 50, or in default 


~ to suffer 15 days’ imprisonment 


The accused did notipay the fine!and'on the day of conviction was 
sent off from Yegyi (Ngathainggyaung) to the Bassein Jail. 
, On the 2nd May 1898 the accused’s friends paid Rs. 50 into Court 
and the proceedings show a release warrant of the same date. The 
Jail endorsing stamp on this release warrant, however, indicates that it 
did not reach the jail tillthe 8th May, on which day the accused was 
released, 

Application is now made to me for refund of a proportionate amount 
of the fine, the accused having suffered 13 out of 15 days’ imprison-- 


ment, i ” 
- The amount to be refunded would appear to be 4% of Rs. 5o=Rs. 


43-5-4. : 
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It seems to me that the applicant is entitled to this refund under Criminal Revision 
section 69, Indian Penal Code, and that the convicting and sentencing 514 of. 


Court is competent to order the refund. See 
At the same time I believe that the authority for such a refund har a. 
been questioned if not disallowed by certain rulings and, being ir ~ene 


doubt, I submit these proceedings to the Judicial Commissioner. 

The order of this Court was as follows :— 

The accused is not entitled to any refund. Imprisonment in de: 
fault of payment of a fine does not relieve the accused from the pay: 
ment of the fine. Ifa fine has not been paid, it can be recovered by 
distress and sale of the moveable property of the accused withi 
time prescribed by section 70, Indian Penal Code. 


Before E. Hosking, Esq. 
QUEEN-EMPRESS wv. NGA NYAN WUN. 


Criminal Revision 


Erroneous finding by competent Magistrate as to age of vouthful offender— 
Erroneous order passed by competent Magistvate under Pee Oe No. 466 of, 
Act—Alteration of, in appeal or revision—Definition of youthful offender— 1898. 
Inapplicability of s. 16, Reformatory Schools Act, to cases of accused persons Fune 
who ave not youthful offenders. : 9. 


An order passed by a competent Magistrate relating to a youthful offender, con- 
travening any rules made by the local Government, though iflegal is yet an order 
made under the Reformatory Schools Act, and cannot be altered in appeal or re- 
vision. - 

1 Where; however, such Magistrate has found the accused to be 15 years of age 
and therefore not a youthful offender as defined in the Reformatorv Schools Act 
that Act gives him no authority to order the. detention of the accused in a refor- 
matory, atid the Court of the Judicial Commissioner, as a High Court, is not bar- 
red by the provisions of section 16 of that Act from altering the order of detention 


assed by such Magistrate. 
p Queen-Empress v, Himat, LL.R., 20 AIL, 158, dissented from. 


NGA NYAN WuN has been found by the Magistrate who tried him 
to be 15 years of age ; he has been convicted of voluntarily causing 
grevious hurt, and has been sentenced to two years’ rigorous imori« 
sonment, and the Magistrate has directed, under section 8 of the Re- 
formatory Schools Act, 1897, that Nga Nyan Wun, instead of under- 
going his sentence, shall be detained in a reformatory for three years, 

The District Magistrate has referred the case to this Court’ as.the 
substitution of an order of detention ina reformatory is illegal, the 
accused being 15 years of age and therefore not a youthful offender 
within the meaning of the Reformatory Schools Act. The District 
Magistrate is also of opinion that, considering the age of the accused, 
whipping would be more suitable punishment than imprisonment, A 
question arises whether this Court is barred by the provisions of sec- 
tion 16 of the said Act from altering the order of detention in a 
reformatory school, That scction is as follaws :— 

“ Nothing contained in the Code of Criminal Proce‘lure, 1882, shall be construed 
to authorize any Court of Magistrate to alter or reverse in appeal orrevision any 
order passed with respect to the age of a tl offender or the substitution of 
an order for detention in a reformatory schvol for the transportation or imprisons 


ment.” 


56 
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Criminal Revision - In a precisely similar case the Allahabad High Court ‘has ruled that - 


woos 4960f. 
7898, ... 


Fune 
ad 


~this-section--precludes..the High -Court-from -interfering -with~-such--an‘ 
order (Queen-Empress v. Himai, 1, L.R., 20 All, 158). ee 


I ani unable to agree in the construction put by the learned Judges 
upon section 16. ‘That section would, I think, only be a bar in the 
case of an order’ passed by a competent Magistrate as to a youthful. 
offender. | ; NO ace 

A youthful offender is defined by the Act to be any boy ‘who has 
been convicted of an offence punishable with transportation or impri- 
sonment, and who, at the time of such conviction, was under the age 
of 15 years. 


- This Court cannot interfere with the finding of a Magistrate as to 


‘the age of.an accused, however erroneous such finding may appear to 


be ; but, when the Magistrate has found the accused to be 15 years of 
age, the Act gives him no authority to order his detention in a refor- 
‘matory school, and it cannot, I think, have been the intention of the 


legislature that such an order should not be altered in revision. 


In Rajah Gobind Lal Roy v. Ramjanam Misser, 20,1. A., page 165, - 
the Judicial Committee of the Privy Council has ruled that a.sale isa: 


_sale made under the Act, XI of 1859, within the meaning of that. Act 


when it is a sale for arrears of revenue held by the Collector or other 


-officer authorized to hold sales under the Act, although it may be 


contrary to the provisions of the Act, either by reason of some ‘irregu- 
larity in publishing or conducting the sale, or in consequence of some 


. express provision for exemption having been directly contravened. 


.Their Lordsbips hold it,to be essential that there should be a sale 
for arrears of revenue and that the sale should be held by a compe- 
tent officer. In like mamher it is, I think, essential that an order under 
the Reformatory Schools Act should be made by a competent Magis- 
trate and should relate to a youthful offender. ; 


Section 8 of the Reformatory Schools Act empowers the Court to 
order the detention of a youthful offender in a reformatory school, 
subject to any rules made by the local Government. 

The decision of the Privy. Council would, in my opinion, be an 
authority for holding that an order passed by a competent Magistrate 


. relating to a youthful offender contravening any rules made’ by the 


local Government, though illegal, would yet be an order made under 


the Reformatory Schools Act, and could not be altered in appeal or 
revision. ed vn 


I have consulted the learned Recorder as to the construction of 


“section 16, and he agrees with me that the construction put upon the 
. section by the Allahabad High Court is incorrect. 


I am doubtful whether a sentence of whipping would be sufficient 
punishment considering the nature of the hurt inflicted and. the cir-- 
cumstances of the case. se ecu eae 


* 6 : , 
. . [set aside the order of detention in a reformatory school and direct 


that the accused do undergo his sentence of rigorous imprisonment. 
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Before E. Hosking, Esq. | 
MA PWA YON v. MAUNG PO MYA ann TWo oTHERS. 
Compensation when awardable, and from whom awardable—Criminal Procedure Cysaye et 
Code, s. 560—Abduction~ Exageeration of facts—Prosecution for false evi- — gh see 
dence or false charge—Indian Penal Codc, ss. 366, 193, 211. 1898 - 
Compensation can only be given under scction 560 of the Criminal Procedure Fune 


Code when the complaint is of an offence triable by a Magistrate. 2ist. 
Further, compensation can only be awarded from the peison upon whose com- — 
plaint or information the accusation was made and not from a person who did not 


institute proceedings, but was examined as a witness. 
fa young ‘girl, forcibly abducted, exaggerates the force used and resistance 


offered, such exaggeration is not sufficient ground for prosecuting her for intention- 
ally giving false evidence and for making a false charge, 

THE police took action upon information given by Mi Thé On and, 
after examining Mi Pwa Yén as a witness, arrested Po Mya and two 
others for an offence under section 366, Indian Penal Code, and sent 


them up for trial. 

' The Magistrate, after examining the witnesses for the prosecution 
and accused Po Mya, disbelieved the case for the prosecution and 
discharged the accused. 

He then directed Mi Pwa Y6n to pay the three accused compensa- 
tion under section 560, Criminal Procedure Code, and in default to 
suffer onc month’s simple imprisonment, and he sanctioned the prosecu- 
tion of Mi Pwa Y6n under sections 211 and 193,.Indian Penal 
Code. ; 

The Magistrate passed this order 2s to Compensation and prose- 
cution without due care. : e 

Compensation can only be given under section 560 when the com- 
. plaint is of an offence triable by a Magistrate. 

An offence under section 366, Indian Penal Code, is not triable by 


a Magistrate. 

Further, compensation can only be awarded from the person -upon 
whose complaint or information the accusation was made. The accu- 
sauion against Po Mya was made primarily upon information given by 
Mi The On, and not upon a complaint made for information given by 


Mi Pwa Yé6n. 
Mi Pwa Y6n was not liable to be prosecuted for an cffence under 


section 211, Indian Penal Code, as she did not institute proceedings, 
but was examined as a witness. She does not appear to have made a 
charge against any of the accused. 

If Mi Pwa Yén was guilty of intentionally giving {alse evidence, in- 
tending or knowing it to be likely that the accused would be convict- 
ed of an offence, she should be prosecuted under section 195 and not 
under scCtion 193, Indian Penal Code, 

The Magistrate, while sanctioning the prosecution of Mi Pwa Yén 
for falsely charging the accused with abuucting her, says: “MiPwa 
Y6én probably cried when near San U’s house, but was over-persuaded 
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by:Po Mya.” » This is quite inconsistent with Mi Pwa-Y6n making an: 


-. entirely talse charge. . . 


“Ifa young gil, forcibly abducted, exaggerates the forcé tised and” 
resistance offered, such exaggeration is not sufficient ground for pro- 


-vsecuting her for:intentionally giving false evidence and for making a 


false charge. - 


I reverse the order awarding compensation, and direct that the 
money paid by.Mi Pwa Yén. be refunded to her, and I revoke the 


sanction granted by the Magistrate for the prosecution of Mi Pwa 
Yén under section 211 and 193, Indian Penal Code. 


7 Civil Miscella- 
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Before E. Hosking, Esq. ar 
M. S. M. M. SATHAPPA CHETTY wv. RANGAMA a 


ND TWO OTHERS: 
Messrs. Cowasjee and Cowasjee—for ‘Mr. Chan Toon—for respondents. 
appellant. 


- Letters-ofeadministration—Inventory of estate, Period allowed by law to adminis 


trator to furnish—Probate and Administration Acts, s. 77. 
_An administrator under the Probate and Adininistration Act is allowed by law 


‘six months from the date of.grant of letters-of-administration, within which period 


he:is: bound to. make and exhibit in Court a full and true inventory. He arae 
he pleases, ‘furnish the inventory at any time within six months, but he is not bound | 
to do oo till the last day. The time may be extended by the Court, but. cannot be. 
curtailed. A he oa sie RD ate a, 


‘THE District Judge granted letters-of-administration under section, 


_ 77 of the Probate and Administration Act, 1881, on the 21st Decem- 
‘ber 1897. The-grant set out that the Administrator had undertaken 
to make a true ‘inventory of the property and credits and to exhibit 


the same in Court at or before the expiration of six months from the. | 
date of the grant. i : eM ae ae 
On the 18th May 1898 the District Judge ordered the Adminis- 
trator to furnish an inventory of the property and credits‘on the 3rst:.: 
idem. oF tate woe a ee 
The Administrator appeals against this order as being ultra vires. 
. According to. the form. of. grant of letters-of administration pres- 
-cribed by section 77 :of the aforesaid Act the Administrator is bound | 
to make and exhibit an inventory of the property and credits’ within 
six months from the date of the grant. ¢ Pda ae. Pe 
The District Judge is of opinion that the Court-may fix for furnish- | 
ing the inventory any time within six months which appears reason- 
able under the circumstances of the case. aan ago 
That is not a correct interpretation of the law. The Administrator’ 
is. allowed -by law. ‘six months from the date of grant of letters-of. 


- administration, within which period he is bound to make aud exhibit 


in Court a full and true inventory. He may, if he pleases ‘furnish ‘the: 
inventory at.any, time within six months, but he is not. bound:to:do so’ 
till the last day. - The time may be extended by the Court, but cannot ~ 
be curtailed. Ne : ra ‘a ome . Sea ey 
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If the Legislature had intended to leave the time for furnishing an  Cyyj1 eccellae 
inventory entirely to the discretion of the Court, it would have been neous Appeal 


unnecessary to mention the period of six months at all. No. 179 of 
The order of the District Judge is reversed. Costs to be borne by Eten 
the estate. a 


ee 


{COURT OF THE RECORDER OF RANGOON.] 





Before W. F. Agnew, Esq. 
MAUNG YON (Petitioner) v, QUEEN-EMPRESS (Responpent). Criminal Revision 


Mr. VanSomeren—for petitioner. N prt of 
Importation into case by a Fudge or Magistrate of his own knowledge of facts— oe 
Evi Fuly 
‘wvidence. sth. 
A Judge is entitled-to make use of his knowledge of the character of a witness at 


in order to decide whether to give credit to his.evidence or not. But a Judge or 
Magistrate cannot without giving evidence import into a case his own knowledge 
of particular facts. : 

THE petitioner in this case has been convicted of criminal intimi- 
dation under section 506, Indian Penal Code, and sentenced to suffer 


" --three» months’ rigorous imprisonment. The case for the prosecution 


rested’on the evidence of complainant above, The accused called 


'» two witnesses who spoke to-a conversation between himself and the 


complainant about oil. ‘ We 
The Magistrate began his-Judgment by saying : “ The accused is one 
« of the leading men of the Magyidan faction, and one of the opposite 
- « faction was assaulted, and three members of accused's faction have. 
“been arrested.” Then towards the end of his judgment he said that 
the faction does not hesitate to strike people in the dark. There is no 
evidence upon the record as to these matters, and it is asserted on 
behalf of the accused that he had no opportunity of rebutting the 
‘ charge made against him and that the Magistrate was not justified 
in acting upon his own knowledge for the Crown. Reliance was 
placed upon the judgment of the Privy Council in Bamun Doss 
Mookerjee v. Mussamuta Tarinee, 7, Moo. 1. A., 203. ; 
‘There the Judge of First Instance spoke of certain witnesses as 
'™ professional witnesses,” persons of no character, and therefore en- 
“titled to no credit whatever, The Appellate Court censured the Judge 
‘ “of these observations, Their Lordships, however, said : “ Their Lord- 
_ ships think it right to say that in that censure they do not at all 
“concur. It is of great importance that the Judge should know the 
' “ character of the parties, and 1t is of great advantage to the decision 
““ of the case that it is heard by a Judge acquainted with the charac- 
- “ ter of the parties produced as witnesses, who is capable therefore of 
“forming an opinion upon the credit due to them.” And in another 
case Mahomed Buksh Khan v. Hoosseini Bibi, L. R., 151. A., gt, 
their Lordships said: “ Their Lordships think that the Subordinate 
“ Judge was right in relying on the evidence of the Sub-Registrar 
“ and of Mahadeo Lal, the Mokhtar, with whose character the Subordi- 
- “nate Judge also seems to have been acquainted. He says he holds 
‘6¢a diploma, and is a respectable person in his community, and the 
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“ Court has never seen any act of his by which it can suspect him,” 
It. is clear that.a Judge-js-entitled-to-make-use-of -his-knowledge-of-the- 
character of a witness in order to decide whcther to give credit to his 
evidence or not. But on the other hand it has been decided again 
and again that a Judge or Magistrate cannot without giving evidence 
import into a case his own knowledge of particular facts. 

In Rousseau v. Pinto 7 W.R.,.190, Peacock, C. J., said: “a Judge 
“ cannot give evidence in a case merely by making a statement of fact - 
“in his Judgment.” In Afecethan Bebee v. Busheer Khan, 11 Moo. 
I A., 221, the Privy Council say : “ The conclusion of the . psincipal 
“ Sudder Amecn as to the partnership seems to rest principally on his 
‘‘own knowledge and belief, or public rumour, grounds upon which no 
“ Judge is justified in acting.” 

In Soovay Kant Acharje v. Khoodee Narain Manna, 22 W.R., 9, 
Couch, C. J., said: “It is clear'that the Judge unfortunately imported 


“inte the case what he had no business to take into account, some 


“ knowledge he had acquired of the state of things in this mehad.” 
In Kallonas v, Ganga Gobind Chowhdry, 25 W. R., 121, Macpherson, . 
J., said: “ As the Judge was not examined, his statements. as to facts 
“within his knowledge cannot be used as: evidence in the cause.” 
And in Hurpurshad vy. Sheo Dyal, 1..., 3 1. A., 286, the Privy Coun- 
cil say : “lt ought to be known, and their Lordships wish it to be. 
“ distinctly understood, that a Judge cannot, without giving evidence 


asa witness, import into acase his own knowledge of particular 
~ “facts.. Lf the means of knowledge of the Judicial Commissioner of 


“ the facts spoken to by him in his judgment as depending upon his. 
“ own knowledge were: capable of being tested, it would probably turn 
“out that it depended upon mere rumour or hearsay and that his 
“ evidence as to those facts would not have been admissible if he had 
“ been examined as a witness.” , 

That is precisely the case here. If the Magistrate lad been cross- 
examined, it would almost certainly have been found that he spoke 
from information received ftom others, and in Queen-Empress v. 
Sahadev, 1. L. R., 14 Bom., 572, the Court held that it is extremely 
improper for a Magistrate in disposing of a case to rely in any way 
on statements made to him out of Court. Tinally, on the recent case 
of Grish Chunder Ghose v. Queen-Empress ,1.L.K., 20, Cal., 866, the 
Court said : ‘The accused are entitled to have nothing stated against 
“them in the judgment which was not stated on oath in their presence, 
“and which they bad no opportunity of testing by cross-examination 


- ‘Cand of rebutting.” 


These authorities then make it very clear that a Judge must not act 


. upon facts within his knowledge unless he gives evidence. Apart from - 


that, however, eviderice of the accused’s character would have been 
inadmissible under section 54 of the Evidence Act which provides 
that ‘ in criminal proceeding» the fact that the accused person has a 


_ “bad character is itrélevant, unless evidence has been -given that he 


“has a good character, in which case it becomes relevant.” 


Explanation 1—This section does not apply to cases in which the 
bad character of any person is itself a fact m issue, . 
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‘Here the fact in issue was the alleged intimidation, not the character ssa eV ga 


of the accused. ‘The conviction must be set aside. I may mention 7898. 
that the Judicial Commissioner concurs in the view I have taken. uly 
ates ee 5th. 
Before E. Hosking, Esq. 
MA BU awp ove v. REV. F. PERROY. Civil 
Guardian wasting property, Procedure for dealing with—Guardian and Wards pee mera 
Act, SS. 345 35 4I« - 

Section 24 (d) of the Guardian and Wards Act empowers the Court to direct the ag w 
guardian to pay into Court the balance due from him on the accounts he has ex- Fuly 
hibited in Court, that is to say, the balance shown by such accounts, and not the 6th. 
balance which the Court findsto be due upon taking a separate account of the eons 


administration of the property. If a guardian of property wastes the property, he 
may besued under section 35, or he may be removed from his appointment as 
guardian, and may then be made to account under section 41. 

The following order was passed by the District Magistrate of 
Hanthawaddy:— 

“The accounts filed show that the estate has been wasted, that ac- 
counts have not been properly kept, and that Maung Po Tha is in 
_‘debt.to the estate. The buffaloes and the bullocks were not let out 

last’ vear, and are a burden on the estate. The land which Po Tha 
‘says he obtained i in mortgage, he has no title-deeds for. Taking his 
evidence in ’g4 he admits owing to the estate Rs.300. 

‘He admits collecting debts Rs. 505. 

He admits year by year receiving, vide accounts filed at time— 





Rs. A. P. 

For ’57_—... nae ie re 165 8 o 
For 58... avs sae mae 2590 0 0 
For 59) «+ seas es se §=—- 33388 88 Oo 
Total -. 1,567 8 o 





I am taking for ’58 his original accounts and adding the lend reve- 
nue which 1s not’ included in this, and for 1259 taking the account 
filed on t€th March 1898, not in April, which contains no details, 
Against this he has: he says obtained a mortgage for Rs. 500 and has 
spent money over the case. 

Rupees 51 only were allowed for the case. I see Fcther Perroy has 

charged Rs, 104, and Po Tha being ignorant, may be allowed a little 
‘more. I will allow him as expenses ; Re. 200, but all further expenses 

must be borne by the parties not the estate— 





Rs. A. P, 

His receipts are eee ave +. 1,567 8 o 
Expenses of suits... A ies ++ 200 0 0 
Balance > w- 1,367 8 0 





For this he must register the land mortgaged in the thugyi’s register - 
in the name of the “boy and must pay up Rs. 200 within 15 days and 
‘the balance of Rs. 677-8-o within three months. 

The documents of title to the lands will be deposited in the Charter- 
ed Bank in the name of Father Perroy and Po Tha as guardians. 
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The amount of Rs. 850 will be deposited this day an account 
opened. The buffaloesand bullocks will now be sold by Po Tha and~ 
the proceeds credited to the estate, 


‘Rsv AD OP. 
The estate will then consist of —~ 
Cash in hand in Chartered Bank ee 856 0 © 
Value of buffaloes and bullocks and cash to 
be paid by Po Tha within 15 days ae 200 0 0 
Cash to be paid by Po Tha within three 
months... . 667 8 o 


Documents of title of the garden lands to be deposited in the bank, 
House lands to be occupied by Po Tha and his (the boy's) grand- 
mother. 

The lad Michael will be sent to school with Father Perroy. He 
will go. home to his uncle and grandparents when the school holidays 
begin, and in school time the ‘relations are to be allowed free access 
to him. 

Ido not accuse Po Tha of fraud, but the estate is being wasted and 
will be wasted unless the: above measures are taken: The whole 
estate will now be in the bank except the land, the title-deeds of which - 
will be in the bank, The land will be let out by Maung Po Tha, who 
will pay the revenue and the education of the boy at Rs. 4 a month 
and the remainder will be paid ycarly into the bank under the joint — | 
signature of Father Perroy and. Po Tha. Costs of suit (two gold 
mohurs) to be borne by the petitioners.” ; 
RE order of this Court.in appeal from the above orders is as fol- 
OWS i-— 

The Guardian and Wards Act, 1890, docs not empower the District 
Judge to pass the orders which were passed by the District Judge of 
Hatithawaddy on the. 16th May last as to the property of the minor. 

The. District Judge has not referred to any section of the Act as 
giving him authority to make such orders, and it is difficult to under- 
stand under what sections of the Act the District Judge intended to act. 

By section 32 the Court may, from time to time, by order, define, 
restrict, or extend the powers of a guardian of property. with respect 
tothe property. The orders made by the District Judge are not of 
the nature contemplated by this section, 

Section 34 {3) empowers the Court to direct the guardian to pay ° 
into Couré the balance due from him on the accounts he has exhibit- 
ed.in Court, that is to say, the balance shown by such accounts, and 
not the balance which the Court finds to be due upon taking a sepa- 
rate account of the administration of the property. 

If a guardian of property wastes the property, he may be sued under 
section 35, or he may be removed from his appointment as guardian, 


‘and may then be made to account under section 41. 


The order as to the minor attending the school of the Rev. Perroy 
and being allowed to go home for the holidays is a proper order and. 
must be obeyed. : Me 

I reverse the orders relating to the property of the minor, and con-. 
firm the. order as to his attending school, The costs throughout to be 
borne by the estate of the minor, 
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Before E. Hosking, Esq. 
MAUNG PO TOK anp rour oTHeRs v». MEVYAPPA CHETTY anp two. 
i ' OTHERS, : 
Messrs. Lowis and Giles—for applicants. | Mr. Lentaigne—for respondents, 

Decree, Amendnent of,~-Furisdiction of Appellate Court alone to make —Revt- 

* stonal power of High Court to deal with order amending decree—Ovder amend- 

ing decree not a decree nor an appealable order. 

When a decree has been confirmed on appeal the only decree which can be 
amended under section 206, Civil Procedure Code, is the decree to be executed, and 
the decree to be exccuted is that of the Appellate Court and not the superseded 
decree of the First Court, though the latter may, if necessary, be referred to for the 
purpose of executing the appellate decree. ‘The only Court which has jurisdiction 
to amend the appellate decree is the Court of Appeal. ; 

An order amending a decree under section 206, Civil! Procedure Code, is not a 
decree (section 2), nor is it an appealable order (section 588). Such an order can 
only be altered by the High Court in revision. i 

Muhammad Sulaiman Khany. Muhammad Yar Khan (1. L. R., 1 All. 276) and 
Uma Sundar Devi v. Bindu Bashni Chowdrant (1. L. R., 24 Cal., 759) followed, 

THIS suit was originally decided by the District Judge of Pegu on 
the 4th.March 1897. 

Upon appeal the District Judge’s decree was modified by the Com- 
missioner on the roth May 1897. ; 

A second appeal was preferred to this Court, and the Commissioner's 
decree was confirmed on the 15th November 1897." 

On the 28th January 1898 the defendant in the suit applied to the 


District-Judge of Pegu to amend his decree of the 4th March 1897 in © 


order to make it conform with the judgment. 

The District Judge passed the following order :— 

“A fresh decree will be prepared in accordance with the Ijudgments of the Canis 
missioner of Peguand of the District Judge so far as it is not amended. Six months 


will be allowed for redemption of mortgage. Issue notice to the other side for the .. 


2oth January 18y8.” 

‘Notice was served upon the plaintiff, but the record does not show 
whether he appeared or not. The District Judge should have given 
longer notice that the plaintiff might have an opportunity of getting 
advice, especially as the plaint was drawn in Rangoon. o 

An amended decree bearing date the 29th January 1898 was pre- 
pared and signed by the District Judge. Plaintiff then.appcaled to 
the Commissioner of Pegu against the fresh decree of the District Judge 
on various grounds. 

The Commissioncr, after hearing both parties, made the following 
order on the 28th February last :— 

“T direct that the decree of the District Judye, Pegu, da ; 
be cancelled, and that a new decrce be fa cae eae ee 
District Judge, Pegu, dated qth March 1897, and giving original plaintiff Rs. 3 050, 
or in default of payment thereof within six months from the toth May 1897, fore. 
closure of mortgage, with costs against all defendants in theoriginal suit. The costs 
of this application to be paid by first defendant Po T6k.” 


In pursuance of this order two decrees were drawn up by the Com- 


missioner, one bearing date the 28th February 1898 and embod ying the 

terms of the order of that date, aud the other an amended decrée of the 

toth May 1897. - i 
7 


Civil Revision 


Ctuyl Revision 
No. 25 of 
1898, 





450 .. PRINTED JUDGMENTS, COURT OF THE JUDICIAL [JULY: 





ee 


Defendants ‘now appeal to this Court against the Commissioner’s 


-. final decree. Mr. Giles states that he is uncertain whether the remedy’ 
‘of the defendants-is-by. appeal- or by—an application for the exercise of | 


this Court’s révisional powers under section 622 of the Criminal Proce- 
dure - Code, and asks that the Court will deal with the matter in its 
revisional jurisdiction if no appeal lies. - 

-The:case undoubtedly presents unusual features: there are hit de- 

crees of the District Judge, three decrees of the Commissioner, and ‘one 
decree of this: Court, all dealing with the same claim in oné suit. 
“The confusion has arisen from two errors: first, the failure of the 
District Judge to draw up a decree for redemption and foreclosure in 
the: proper form, allowing reasonable time for redemption and second, 
the mistake of the District Judge and of the Commissioner in amend: 
ing their decrees after a decree had been passed by a superior Court. 
Their decrees had then gone out of their power. 

There has been some conflict between the decisions of the High 
Court on the question whether the Original Court can amend its decree 
after it has been confirmed on appeal, but I think it may now be con- 
sidered settled law that only the Appellate Court can make an amend- 
ment. The present case shows what confusion may arise if. any other 


course is followed. : 
It has been ruled by,a Full Bench of the Allahabad High Court that 


‘when a decree has been confirmed on.appeal, the only decree’ which can 
‘ be amended under section 206, Criminal Procedure Code, is the decree: 


to be executed, and the decree to be executed is that of the ‘Appellate 
Court and not the superseded decree of the First Court, though the 
latter may, if necessary, be referred to for the purpose of executing: the 
appellate decree. The Court further held that the only Court which 
has jurisdiction to amend the appellate ‘decree is the Court of Appeal 
(Muhammad Sulaiman Khan v. Muhammad Yar Khan, 1.L. R., 1: 
All., 267, see’also Uma Sundari Davi v. Bindu Bashini Chowdrant, 
ieee R., 24 Cal. 759). 

Consequently IT hold that both the District Judge and the Commis- 
sioner acted without jurisdiction in amending their decrees. 

An: order amending a decree under section 206, Criminal Procedure 
Code, is not a decree (section 2), nor is at an appealable order (section 
588). No appeal lay to the Commissioner ; such an order could only. 
be altered by this Court in revision. . 

The proper vemedy of defendants is, I think, “by an application for 
revision, and | will therefore proceed to deal with the matter in the ~ 
exercise of my revisional powers. ' 

In the plaint plaintiff prayed in the alternative, either (1) for posses- ~ 
sion of certain lands as owner and 1,000 baskets of paddy or their value « 
Rs. 1,200 as damages, or (2) for a decree that defendants should pay 
him Rs. 3,050 and costs within. six months, and that, on failure to pay, 


‘their right ‘of redemption should be foreclosed. The. material ‘part of 


the District Judge’s' decree was that “a mortgage decree in favour-of : 

“ plaintiff Meyappa Chetty. for.Rs. 3,050 will issye “against the half share 
“ of first defendant Po Ték” in certain lands. The effect of the. ap-. 
pellate decrees.of the Commissioner and of this Court was to give plain-: 
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tiff a foreclosure decree in respect of the interest of all the defendants 
in the Jands which had been mortgaged. 

Mr. Giles now contends that by a clerical error in the plaint plaintiff 
claimed Rs. 3,050 instead of Rs. 1,850, and he also contends that the 
defendants should now be allowed six months for redemption. If it 
was proved that there was a clerical error in the plaint there is autho- 
rity for holding that the Court should correct its decree so as to give 
the relief which it intended to give (Peroesha Pestonjiv. The Sun 
Mills, |. u. R., 22 Bom., 370). , 

The plaint as originally drawn by Mr. Lentaigne stated that defen- 
dants owed Rs. 2,000, principal and interest at 2 per cent. per mensem, 
on two promissory notes executed in November 1891, and that two 
pieces of land were transferred to plaintiff in 1891 as collateral secu- 
rity ; that in 1894 defendants made over these pieces of-land to plain- 
tiff absolutely for Ks. 1,850 the amount then due, and that he was 
subsequently wrongfully dispossessed. , Hence plaintiff claimed posses- 
sion of the land as owner and 1,000 baskets or their value Rs. 1,000 as 
damages, or in the alternative, a decree for payment of Rs, 3,000 
within six months, atid in default of payment a decree for foreclosure, 

Before the plaint was presented the value of the 1,000 baskets claim- 
cd as damages was altered in Rs. 1,200, and the amount to be paid for 
rcdemption was altered to Rs. 3,050. 

Why these alterations were made has not beenexplained. I presume 
that the value of the paddy was altered in accordance with the market 
rate. Mr, Giles argues that plaintiff only intended to claim Rs, 1,850 
for redemption, and that Ks. 1,200, the amount of damages, was added 
to this sum by mistake. ‘The altered figures give colour to this argu- 
ment, ‘The original figures, however, do not support it. 


1 think it is quite clear that no such mistake was made. The princi- 


pal due on the two promissory notes when the plaint was presented in . 


December 1896, was Rs, 1,850, and compound interest at 2 per cent. 
er mensem on that amount Jor 254 months (November 1894 to Decem- 
be 1890) would be about Ks, 1,200. ‘Chese account for the total Rs. 
3,050 claimed for redemption. If the claim was excessive, that was a 
mattcr to be settled while the claim was sub judice. It is too late 
now to raise a dispute on this point. 
The Commissioner by his order of the 28th February last allowed re- 
demption within six months from the 1oth’ May 1897. ‘Ihat was a 
remedy of which the defendants could not possibly avail themselves, 


Aithough six months’ time is the usual period to allow for redemption, 
there is no period fixed by law for parts of India in which the transfer 
of Property Act is not ‘in force, and under that Act the Court has power 
to enlarge the time. The original decrees were defective in omitting 
to specify any period ; if they are amended, a period should be pre- 
scribed within which it may be possible for the defendants to redeem, 

1 would take this opportunity of impressing upon all Courts the de- 
sirability of making the final orders in judgments clear and definite, that 
there may be no difficulty in drawing up decrees in conformity with the 
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- decree of his Court, and, if he had read the decree carefull 
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final orders, and no ambiguity in the meaning of the decrees which have ° 

to be executed. © pas base 
‘It is-very necessary that Judges should see that the decrees are cor” 


- rectly drawn up and that they intelligibly express, the orders which 


the Judge intended to. pass. 

The attention of all Judges is drawn to the provision in section 205, : 
Criminal Procedure Code, which requires the Judge to satisfy himself 
that the decree has been drawn up in accordance with the ju 
before he signs the decree. ik 

In the present case the District Judge’s final order in his judgment: 
was very defective ; it omitted to specify a time for redemption and ° 
also to make a definite order for foreclosure. Then the ‘decree adds -- 
further confusion by decrecing that a decree will issue. That was not 
the intention of the Judge. He intended that decree to be the final 


dgment 


ly before 
signing it, he would probably have made his meaning clear. 


I set aside the decrees passed by the District Judge of Pegu on the’ 
2gth January «898 and by the Commissioner of Pegu on the 28th July 
1808. : 

In lieu.of this Court’s decree of the 15th November 1897 in Civil 
‘Second Appeal No. 144 of 1897, the decree of the Commissioner of 
Pegu (of the roth May 1897 in appeal No. 4 of 1897) is confirmed, so | 
far as.the same.awards Costs and otherwise except as modified hereby. 
And i hereby declare that the sum of Rs. 3,050 is due by the defen- 
dants to the plaintiff on the security of the land in suit, and that in 
default of the appellants (defendants) paying to the respondents (plain-' 
tiffs) before the 13th January 1899 the said sum of Rs. 3,050 together’ ~' 
with. interést thereon at the rate of 6 per cent. per annum from this date 
antil the date of such payment, and together with the-sum of Rs. 157 
firstly hereinafter awarded as costs and Rs. 375 the costs awarded under 
the said decree of the Commissioner of Pegu, the respondent (plaintiff) 
be put in possession cf the lands described in the plaint, and that appel- > 
lants (defendants) be absolutely debarred of all right to redeem the © 
said land. 1 further order that the appellants (detendants) do pay to 
the respondert (plaintiff) the sum of Rs. 257 costs on the hearing of 
this Court’s Civil Second Appeal No. 144 of 1897, and that the appel- 
lants (defendants) pay to the respondents (plaintiff) the sum of Rs.” 
40-8-0, being Rs. 19 the costs awarded on the present application and © 
‘Rs. 21-8-0 awarded in Civil Miscellaneous No, 4 of 1898 ‘of the Court’ ‘ 
of the Commissioner of ‘Pegu. : Cte a 


Before E. Hosking, Esq. 
HLA TUN ». QUEEN-EMPRESS. _ 
Government Advocate—for the Crown. . 


: ’ Penal Code, s. 300 clause {3). - ; 
In order that culpable homicide should amount to murder the prosecution must 
prove that the:accused intended to cause such bodily injury as jis sufficient in the 
ordinary course of nature to cause death, Because the bodily injury caused resulted’ 
jn death in.the ordinary course of nature it does not necessarily follow: that the ac- 


of of and presumption of-indian “ihe 
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cused intended to: cause such bodily injury. Presumption of intention must depend 
upon the facts of each particular case. 

TuE facts of this case appear to be these. The accused in anger 
struck the deceased Gurudas, without receiving provocation from him, 
- two blows on the head, one’ falling on the top, the other on the side of 
the head, with a fence post 5 feet 3 inches long, 7 inches in circum- 
. ference at one end, and pointed at the other end. The deceased fell 

down, and accused carried him to a shed near and then ran away. The 
.deceased died in a few minutes. This happened on the 18th February. 
A post-mortem examination was held by the Assistant Surgeon of 
. Akyab on the 21st idem, when the body was a good deal decomposed. 
The Assistant Surgeon in the deposition only mentioned one wound, a 
. contused wourd on the top of the head. He found no fracture, and was 
of opinion that death was most probably due to shock from injury to the 
head. 

The Session Judge in his judgment says: “It would appear there- 
“ fore that the wound received by deceased were sufficient to cause the 

.“ death of man in the ordinary course of a nature for they did actually 

_ “produce that result. * * * If,” he’ continues, “the argument 
“that a blow which does cause an effect is ‘sufficient to cause that 
‘effect is correct, then under section 300 (3) and illustration (c) the 
“offence committed by accused is murder, not culpable homicide.” 

' |nvorder that culpable homicide should amount to murder under sec- 
tion 300 (3), Indian, Penal Code, the prosecution must prove that the-ac- 
cused intended to cause such bodily injury as is suffcient in the ordi- 
nary course of nature to cause death, 

The Sessions Judge has not discussed in his judgment the material 
question of ¢xtention. Because the bodily injury caused resulted in 
death in the ordinary course of nature, it does not necessarily follow 
that the accused intended to cause such bodily injury. 

' In Regina v. Gora Chand Gope, B. L. R. Sup. Vol. 443, Sir Barnes 
- Peacock, C. J., in the course of his elaborate judgment on the distinc- 


tions between murder and culpable homicide not amounting to murder, © 


said: “ Presumption of intention must depend upon the facts of each 
‘particular case.” 

Here the accused used a heavy bludgeon: it is not proved which end 
he struck with, but using so heavy a weapon, if he had struck violent 
blows, the probability is that one at least of the two blows would have 

_ caused fracture and very extensive fracture of skull; but one blow did 
not even leave a wound which was visible at the post-mortem exami- 
nation, and the other blow caused no fracture. The accused was evi- 
dently at.once alarmed at what he had done, and carried the fallen man 
into a shed,.and then ran away. Carrying the man into a shed does 
not look like the conduct of a man who had intended to kill or to cause 
hurt safficient to cause death. 

_Lhold that it is not proved that the accused intended to kill or to 

_ cause such injury as would in the ordinary course of nature result in 
death. : 

_. Without proof of intention, if the accused knew that_death'would be 
the most probable result of the blows he gave, he would be guilty of 
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Criminal Appeal Murder. It is proved that death would be the most probable result of 
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the blows given? There is no evidence to prove this. It is wellknown | _ 


that men frequently receive blows on the head from heavy bludgeons 
which perhaps facture the skull, and yet,they recover. The offence 
committed bythe accused falls under the latter part of section 304, 
Indian Penal Code. 

I alter the conviction to a conviction under section 304 and commute 
the sentence of death to a sentence of transportation for ten years. 


Before’E. Hosking, Esq. 
QUEEN-EMPRESS vo. NGA PO KIN, 
Headman of a ward--Assistance to officers in the execution of their public duties. 
Linutation of—Lower Burma Towns Act, 1892, s. §, clause (hk). 

The gencral assistance which the headman of a ward is required by section § (4) 
of the Lower Burma Towns Act, 1892, to give to all officers of the Government and 
Municipal officers in the execution,of their public duties must be limited to assist- 
ance within the headman’s ward, 

THE following reference was made by the District Magistrate, 
Tavoy, to the Judicial Commissioner, Lower Burma :— 

“ Nga Po Kin is.a coolic resident in Tavoy town. 

The thugyi of the Southern Division of ‘Tavoy town was aked to send 
Rs, 600 in rupees and Rs. 100 in pice to a Court (Nabulé) in the 
interior of the district, and the thugyi in his turn asked Po Kin to take 
the money to Nabulé. At first Po Kin agrecd to doso, but almost im- 
mediately changed his mind and refused to go, and the thugyi got 


another man. 


The Myoék thereupon convicts Po Kin of an offence under section 7 
of Act IX of 1882. and fined him Rs. 2, ordering him also to pay costs 
of court-fee stamps, &c.—in all Rs. 1-8-0. 

The Act under which accused .was_ convicted is an Act to provide for 
the administration of Towns in Lower Burma, and the preamble runs; 
“Whereas it is expedient to. further provide for the administration of 
“towns in Lower Burma, &c.” 

Section 5 (7) (4) lays down. that it is the duty of the headman of a 
ward to generally “ assist all officers of Government, &c., in the execu- 
“tion. of their duties.” 

And section 7 (7) lays down that every person in a weed “shall on 
“the requisition-of the hcadman be bound to assist him in the execu- 
“‘ tion of his public duties.” 

- It seems to me to be rather stretching a point to lay down that a 
thugyi or ward headman can go up to any cooly in a large town like 
this and demand that he should go on duty of the kind described at 
a moment’s notice to a place in the interior of the district which is 
by the nearest route 24 miles away. 

I presume “ public duties”. in section 5 (7), (4) means public du- 
ties exercised for the due carrying out of the provisions of this Act 


(IX of 1892), z.e., for the proper administration of towns in Lower Burma, 


J refer the case to the Judicial Commissioner. 
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The order of this Court is as follows :— 
_. The Junior Government Advocate has, at my request, argued this 
case before me.. He is unable to support the conviction, and agrees 
_ in the view taken by the District Magistrate. The general assistance 
_ which the headman of a ward is required by section 5 (4) of the Lower 
Burma Towns Act, 1892, to give to all officers of the Government and 
Municipal officers in the execution of their public duties must be limit- 
ed to assistance within the headman’s ward. 
I reverse the conviction and sentence and direct that the fine and 
the amount of the court-fees be refunded to the accused. 


Before E. Hosking, Esq. 
EDUMBA TAVAN vw. SAWMY. 
Mr, Stvaya—for appellant. | Mr. Banerji—for respondent. 

Land cleared and cultivated in Burma without payment of revenue—Sale of in- 
terest in such land—Title of vendor as between private individuals and as 
against Government. 

_ In Burma it is constantly the practice for persons to clear and cultivate land 
without paying revenue, and then to sell their interest in the land to others. _ If the 
purchaser knows the nature of the interest he is buying, he gets all that he bargain- 
ed for. As between private individuals the vendor has a possessory title to such 
land, but as against Government he has no title. 

'-“The facts of this case appear to be these: One U S cultivated the 
land in suit without obtaining a fotta;in 1890 he sold the land to 
defendant Sawmy for Rs. 45 ; in 1892 Sawmy sold the same to plain- 
tiff for Rs. 500. ‘In 1893 one Maung San Net Kyaw applied to Gov- 
ernment for a grant of this land, and after the claim of plaintiff had 
been considered a grant was made to Maung San Net Kyaw, Govern- 
ment*holdipg that as plaintiff, though not an ignorant cultivator, culti- 
vated the land without obtaining a potfa or paying revenue, he had no 
title-to the land. noe: 

Plaintiff then instituted this suit to recover from defendant the price 
paid for the land and the costs he had incurred. The Court of First 
Instance awarded Rs, 500, the price paid for the land, and dismissed 
the rest of the claim. The Lower Appellate Court dismissed the whole 
claim. 

Section §5 (2) of the Transfer of Property Act, 1882, enacts that the 
seller shall be deemed to contract with the buyer that the interest 
‘which the seller proposes to transfer to the buyer stbsists, and- that 
he has power to transfer the same. 
~ Though this Act is not in force in Burma outside Rangoon, it is ad- 
mitted by the Advocates for both parties that the principle upon which 
this provision is based is applicable. ; 5 

Government held that plaintiff and his vendor had no title to the 
land, that is to say no title as against Government. Plaintiff as a 
large land-holder, knew perfectly well what interest he was purchasing. 
As between private individuals plaintiff's vendor had a possessory title 
to the land and a better title than any other private person could then 
show. - In Burma it is constantly the practice for persons to clear and 
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cultivate land, without paying revenue, and then to sell their interest 
in the land to others, If the purchaser knows the nature of the interest 
he is buying he gets all that he bargained for. 

In the present case plaintiff might. have strengthened his position by 
paying revenue, but this he seems to have omitted to do. 

The appeal is dismissed with costs. 


Before E. Hosking, Esq. 
W. B. INNES v. ASGAR ALI anp anoruer. 
Messrs Lowis and Grles—for applicant | Mr. Lentaigne—for respondents. 
Burden of proof—On whom itishould be placed. 

The burden of proof must be placed according to the pleadings and any prelimi- 
nary examination of the parties, and for the final, decision of the case the burden 
remains upon the same party. 

When the party who has to discharge the burden of proof has made out a prima 
facte case, in a certain sense the burden of proof shifts on to the other party, for in 
the absence of any rebutting evidence the pcint at issue would be decided in favour 
of the party making out a prima facie case. When, however, the Judge has heard 
the whole case he must weigh. the evidence for both parties, placing the burden on 
proof as it was originally placed. 

THIS is a suit upon a promissory note brought upon the Small Cause 
side of the Court of the Judge of Moulmcin. 

The plea was payment, and the Judge rightly placing the burden of 
proof upon defendants required them to begin. 


In his judgment the Judge finds that the facts brought. out and the 
admissions of plaintiff in two letters of the 13th November 1897 put 
on him the burden of proving by clear and indisputable evidence that 
the debt he is suing for is still due. He ends a very short judgment 
thus: “The matter is extremely doubtful. The burden of proof being . 
“on plaintiff. The suit is dismissed with costs.” 

The plaintiff has come to this Court under section 25 of the Pro- 
vircial Small Cause Courts Act, 1887, upon the grounds that the Lower 
Court erred in law in the consideration of the onus of proof that the 
Judge erred in law in failing to consider the effect of the will and of 
the letter of the 6th December: 1897, also in omitting to consider the 
fact that the promissory note used upon the jewellery pledged .as/ 
security remained in possession of the plaintiff, and failed to judicially 
consider the evidence. : : 

The question of law which arises in the case is as to the burden of 
proof, on 

: 1 am of opinion that the Judge erred in placing the burden of proof 
upon plaintiff in his judgment. 

‘The burden of proof must be placed according to the ‘pleadings and 
any preliminary examination of the parties, and for the final decision 
of the case the burden remains upon the same party. 

When the party who has to discharge the burden of proof has made 
out a primd fucte case, in a certain sense the burden of proof shifts 
on to the other party, for in the absence of any rebutting evidence, the. 
point at issue would be. decided in favour of the party making out a 
primd facie case. When, however, the Judge has heard the whol¢ 
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case, he must weigh the evidence for hoth parties, placing the burden 
of proof as it was originally placed. Supposing the party upon whom 
the burden of proof Hes makes out a prima facte Case, and it is doubt- 
ful whether the other party has rebutted this case, it necessarily 
follows that the przmd facte case is doubtful, and the party entitled to 
the benefit of the doubt is the party upon whom there was no burden 
of proof atthe outset. Any other rule would obviously be unjust. 
The party upon whom the burden of proof lies begins, and has the 
first opportunity of proving a primd facie case. It is evidently unjust 
that this should finally shift the burden of proof upon the other party, 
He would thus be at a disadvantage, 

The, Judge has fallen into the further error.of not fully hearing the 

case before passing judgment. After examining the last two witnesses 

‘the Judge makes this note: ‘ These last two witnesses counsel for 
“ defendants said he would not cross-examine unless the Court con- 
“sidered it necessary.” I infer that the Judge acquiesced in this sug- 
gestion. This procedure was erroncous and prejudicial to the plaintiff. 
In effect -defendant’s counsel asked the Judge to express an opinion 
upon the case before he cross-examined these two witnesses. The 
Judge should have required the counsel to complete his case, exer- 
cising his‘own discretion as to cross-examine the witnesses. 

I reverse the decree of the Lower Court and remand the case that 
the Judge may pass a fresh decision with due regard to this judgment 
after allowing defendants an opportunity of cross-examining the last 
two witnesses examined on behalf of plaintiff. Costs to follow final 
decision... : 





Before F. S. Copleston, Esq. 
MA SHWE KIN wv. MAUNG SHWE HMO anpb oxg, 
Mr. Wilkins—advocate for appellant. | Mr, Chaz Toon-—advocate for respondents, 

Interest—Payment of principal with tnrterest far a specified period. Stipulation 
for—Non-payment of principal within specified period. 

Where a mortgage deed contained a stipulation that the principal should be re- 
paid with interest at 4 per cent. per mensem “ inthe month of Zabaung follows 
ing "~~ 

Held,—that notwithstanding that there was no express contract to pav interest 
after the month of Tabaung, yet that irterest did run, and at the rate of interest 
already stipulated, during the period of non-payment of the principal. 

THE plaintiff sued ona registervd mortgage deed exccuted on the 
11th decrease of Tawfhalin 1256 (24th September 1894), whereby for 
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a loan of Rs. 380 land was mortgaged, a stipulation being that prin- . 


cipal and interest at 4 per cent. per mensem should be repaid in 
the month of 7abaung (February) following. Ten months after ex- 
ecution, that is, after the month fixed for repayment, a sum of Rs. 180 
was paid, of which Rs. 160 was assigned as interest.on the principal 
sum above mentioned; and a suit was subsequently, in June 1897, 
brought for recovery of principal and interest then due amounting to 
Rs, 729-9-7, the interest being calculated at the rate mentioned in the 
mortgage bond, The Myodk found for the plaintiff, but considered 
that- interest exceeding the amount of the principal, Rs. goo, should 
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“Cail Second NOt -be allowed, and.that from this sum Rs. 180, the sum paid to plain- 
~ Appeal No.98 of tiff by defendant, should be deducted. He accordingly granted a de- 
a I acer "cree for Rs. 620, being Rs. 400 principal and Rs.220 interest. “The 
alge ss tener “sum of Rs..400 appears to have been arrived at by adding to the Rs. 
ARIES ii 380 above mentioned a sum of Rs. 20 cn another account There is” 
no dispute about this now. The Lower Appellate Court held that 
there was no contract to pay interest after the month of Tadbauug 1256 
B.E., ‘and that Rs, 96 alone was. due at that time as interest. The 
learned District Judge applied the payment of Rs. 180 partly to de- 
fraying that interest on Rs. 400: and partly to reduction of the princi- 
pal, and he gave plaintiff a decree for Rs, 316. ie 

The plaintiff now appeals against this decree mainly on the ground 
that the District Judge erred in refusing to grant interest after Za- 
baung, and this is the only point which need now be considered. The 
learned advocate tor the appellant relies on the Privy Council Ruling 
in the case of Mathura Das and oney. Raja Narindar Bahadur 
reported at J, L..R. XIX, All, 39. 

‘The case.was very similar to the present one. Agreement had been 
made in a mortgage deed for payment of the principal within a year 
and interest thereon at a stated rate. A suit was brought seven years 
after the date fixed for repayment and the Court gave effect to the de- © 
fence that the creditor had no right to interest at the rate specified in 
the mortgage deed for the period after that date, The Privy Council 
in appeal held that there had been failure to regard the intention - 
shown in the deed, and that by a true construction thereof the credit-. 
or was entitled to payment of the principal with interest at the rate 
stated in the deed for the entire period of non-payment. 

The learned counsel for. respondent, Mr. Chan Toon, has referred to 
the case of Bikramjit Tewari und one v. Durga Dyal Tewari and 
others reported in 1.L. R. XXI Cal. 274, in which ‘interest at 6 per 
cent, was allowed after the date fixed for repayment ina mortgage- 
deed and he raised no objection to interest being allowed at this’ rate. 
The other case cited by the learned counsel, reported at page 132, 

. Printed Judgmer.ts of this Court, is not of any assistance in the present 
_ case, I think Mr. Chan Toon has failed to distinguish effectually the’ 
-present suit from that on which the Privy Council has ruled. Ape 
- The parties in the present case intended at the time of execution 
of the deed that the loan should be repaid after a fixed time’and, ‘till - 
that term expired, plaintiff could not demand payment. The date was 
‘fixed in my opinion in. order that defendant should then repay the ‘sum 
advanced, and had it been contemplated that the repayment might | 
mot take place in Tadaung, there can be no doubt ‘the rate of in-- 
térest fixed would have been that: already stipulated. It is not con- ~ 
‘ceivable that the intention of the contracting parties was that, in ‘case’ 
defendant failed to pay and plaintiff failed immediately to sue,.plain- 
: iff was to have the use of the money for nothing until plaintiff chose ~: 
“'to°sue or defendant to pay. - ent pA, Hay vat 
‘The decree of the District Judge is set aside and that of the Court ~ 
of First Instance is restoredj with costs, the costs in the Myodk’s Court’ 
‘being ‘those allowed by ,that Judge. 
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Before F. S. Copleston, Esq. Criminal Revision 
QUEEN-EMPRESS v. NGA NGWE HLAING. ie 
Common gaming-house—Keeping and gambling in, by owner—Double convic- October 
tion—Public Gambling Act, ss. 3, 4. 13th. 
A man who keeps a common gaming-house and gambles in it himself cannot be 4 
convicted and separately sentenced under scction 3 and section 40f the Public 
Gambling Act. : 
THE house was a common gaming-house under the definition, al- 
though possibly only used as suchonce. The conviction of Nga Ngwé- 
Hlaing under section 3 of the Public Gambling Act is legal, That 
under section 4, however, cannot be maintained. A man who keeps a 
common gaming-house and gambles: in it himself cannot be convicted 
and separately sentenced under section 3 and section 4 of the Act. 
The conviction and sentence under section 4 are set aside and the 
fine must be refunded. i 
The Magistrate must pay attention to the District Magistrate’s re- 
marks regarding the sentences of imprisonment in default of payment 
of fine, since there is aruling of this Court published at page 385 of 
the Printed Judgments on this point, but I am doubtful if this ruling 
is not made under a misapprehension, Section 65 applies to a case 
in which. imprisonment @s well as fine is awardable, and 1 doubt if 
section 25, Gambling Act, 1879, makes section 65 apply to sections 3 
and 4 of the Public Gambling Act. 
Before F. S. Copleston, Esq. 
KWIN YA (ArretLanr) v. QUEEN-EMPRESS (Resronpenr). Criminal Appeal 
Mr. Fordan—for appellant. | Government Advocate—for the Crown: ae fag 
Murder, Facts constituting—Fight—~Mutual provocation. aoe 
2oath. 


Where the accused without necessity goes out on to the road armed with a knife 
uttering a challenge to fight, and on the fight beginning uses his knife so as to 
cause the death of his opponent, he has committed murder, and this, although the 
deceased aay have been until the fatal blow was struck equally to blame with 
the accused in the matter of provocation. 

THERE is no doubt that some of the principal witnesses for the 
prosecution have made statements in the Courts of the Magistrate and 
of the Scssions Judge which are contradictory and which make it 
necessary to accept their evidence with caution. In the Magistrate's 
Court Maung Po Negweé stated that after some abusive . language ‘had 
passed between the appellant and deceased, the deceased came out of 

the shop where he was and challenged the accused, that is he came 
out first. In-the same Court Nga Sit Young says that after the ac- 
cused-came to the mangoe tree the deceased went outof the shop and 
struck the accused on the head. Such points as these give a some- 
what different view of the occurrence from that suggested by the. 
evidence given in the Sessions Court. The committing Magistrate 
says in his statement of reasons for committal; “The evidence for 
“the prosecution shows that the deceased Son Wa Nan challenged 
“accused who came to the deceased with a drawn knife, When the 
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“-deceased struck accused. with Exhibit 2, the accused stabbed: the de-'..: 
“ ceased:-with: Exhibit 1.” The M agistrate seems also: to.-have. given *- 
-¢redence:-to- the... defence : to .some extent, and.-he..committed: the ace. 4 
»..cused. on a charge under section 304, Indian Penal Code. 


Having: regard tothe discrepancies in the evidence of some ae the 
witnesses forthe prosecution, it seems necessary to*°admit the -possi- 


‘bility that, until.the assault. began, both men were -equally. to blame. 


The learned: Sessions Juuge says: ‘' He (accused) may. probably. at first 
“only have gone out intending to intimidate the deceased and when 
‘© deceased struck.him on the head, it may have caused him to lose his’: 
‘temper and in asudden fit-of anger to have made use of his. knife.” 
That the blow cealt on. the iead of the appellant by deceased was a. 
mere rap:given to warn accused back, as the Sessions Judge seems to 
think, isa view I. cannot accept. The: stick was a thick and rather’ 


-heavy one, and the blow drew blood. Even if the details given by the 


witnesses fur the defence be not all accepted, specially as to an assault 
on appellant by four Chinamen, still it must, J think, be taken that, - 
after both deceased and appellant had used abusive lan guage at each 
other they both went outside their houses armed with weapons, onea 
Chinese pipe which was a.thick heavy stick and one with a knife, 
ready for a fight and challenging each other to ‘come on.” _ 

It is clear “also that the deceased struck the frst blow, while the 
doubtful accuracy .of the evidence leaves it uncertain whether this 


~ blow was:even then at. all necessary in self-defence. There was no’ 


need for deceased to have gone out and met ‘the appellant. On being 
struck, the appellant, as the judge thinks possible, lost: ‘his temper and 


stabbed the deceased in the stomach, 


Itis plain that there.was nothing to bring the. circumstances ue. 


which appellant stabbed deceased within section 96, Indian: Penal 


Code, and make the killing no offence at all. The’ appellant «must 
have known, as the learned Judge says, that he was likely ‘to cause 
death, and-I- think, further, that he must be taken to have known that - 
his act of stabbing -in the stomach was so imminently dangerous that : 
it. must in-ali probability cause death. The offence then prima facie’ 


would be culpavle | homicide: ‘amounting to, murder. For «I cannot *'- 


_. accept the view of the learned advocate ‘for. appeilant that section 335) 


Indian Penal Code, applies to this case. 


The question. then remains. whether the offence comes within any ~~ 


one or more of the exceptions tn sections 300,-Incian Penal Code. 
Exception 1 cannot be applied, because, although the blow ‘on the head 
wes undoubtedly by itself grave andin one sense sudden provocation, 


the. provocation: must,in my opinion; beheld to havé been voluntarily* ~ 
provoked as an excuse. for doing harm to the deceased. When two-' 


men go out on the road to fight they intend to provoke and to harm 


each: cther, and the striking of the first. blow in the conflict which ~- 


both men provoked can further not be said to be provocation grave’ 
and sudden enough to prevent the offence from amounting to murder. : 
The Session Judge apparently held the same view.’ 

' Itis.on Exception 2 that the learned advocate for appellant has relied 
mainly, namely, that the act of stabbing was merely an excess of the 
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right of private defence. Iam unable either to hold that the appellant 
- Was exercising in good faith the right of private defence, or that he 
cau-ed the de“eased’s death without any intentien of doing more harm 
than was necessary for the purpose of such defence. 

“As to Exception 4, it cannot be applied to these circumstances. 
Nor can it be heid that by going out with the probability of having 
“a fight with a man armed with a knife that the deceased took the risk 
of death with his own ccnsent, and thus Exception 5 cannot apply. 
This exception has to be strictly construed. 

I come then to the conclusion that, as the accused without neces- 
sity, went out on to the read armed with a knile, uttering a challenge 
to fight, and, on the fight beginning, used-his knife so as to cause the 
death of his opponent, he has committed murder, and this, allhough 
the deceased may have been until the fatal blow was struck equally to 
blame with appellant in the matter of provocation. 

The conviction and sentence passed on Kwin Ya are therefore af- 
firmed and this appeal is dismissed. 


Before F. S. Copleston, Esq. 
‘“MAUNG SHWE THA 2, MAUNG THU DAW anp rwo oruHers. 
> Mr. Agabeg—for appellant. { Mr. Bagley—for respondent. 
Fe, Land—Sale—Mortgage—Burden of proof. 
The burden of proof that a transaction regarding certain land was a mortgage 
and not a sale is on the person out of possession, 

THIS appeal is laid on three grounds of the following effect,—(a) 
that the Lower Appellate Court has wrongly held that the burden of 
proof:that the transaction wasa mortgaye and not a sale was on the 
plaintiff-appellant, whereas it was on the respondent-defendants to 
prove the sale ; (4) that the defendants failed to prove the said sale ; 

-{c) that the decree is against the weight of the evidence.. 

- In support of (¢) the learned advocate for ajpellant, Mr. Agabeg, 
'-has referred to the case of Nga Shwe Ku and onev.Nga Kyaw Ywe 
(page 78,. Selected Judgments: ; but this has been explained and modi- 
fied in the case of Vga Kyaw Zan v. Nga Shwe Zan (page 102, Selec- 
ted Judgments).and Ma Yav. Maung Kyaing (page 482, Selected 
Judgments) ana Po Shwe Aung and one v. Po To bya ‘page 494,. Se- 
lected Judgments) and later in Ma /n Lunv. Ma Me Hia Bye (page 
85, Printed Judgments.) The burden of proof is on the person out of 
possession, that is, on the appellant-plaintiff in this casé. The question 
is then whether plaintiff has proyed the mortgage or whether the evi- 
- dence on both sides leaves the matter so doubttul that force should be 
‘allowed to the alleged reluctance of Burmese agriculturists to part 


with their landed property, by out-and-out sale. In the present case 
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' the land was not ancestral property, but land made-up of three portions” 


— two purchased, one of these being fotta land, and the other portion’ 
potia and obtained by plaintiff himself from Government, I doubt if. 


even 10 years ago there was any strong custom making a,sale of such 


and an improbable occurrence. As to the evidence, | have carefully _ 


Ciutl’ Second 


462: PRINTED JUDGMENTS, COURT OF THE JUDICIAL [ocr. 





considéred it, and come to the conclusion of the Lower Appellate Judge: 


Appeal Wa. 506 of that the mortgage ‘is not satisfactorily proved. The-evidence of some. 


1897-98, — 
October. 
24qthe 


——- 


Civil Second 
Appeal No. 112 of 
1898 


October 
24th. 


of' the witnesses is that of relatives and therefore has to be received 
with some caution, although of course it should not be disbelieved mere- 
ly on that: ground, The evidence of Maung Shwe Wa is not very 
reliable, because he was not interested and he gives no reasons why he 
should have remembered the details of a report made 10 years ago, 
which- report was not necessary until the following year when revenue 
came to be assessed. It is clear that at the time of transfer only about 
6 acres were under cultivation, and of the rcmainder, though part 
had probably been cultivated formerly, part was still uncleared kazng- 
jungle.. There is evidence that land was worth comparatively little 
ten years ago, and this land was liable to inundation. A sale there- 
foreidoes not appear to have been improbable. Had the land been as 
valuable formerly as plaintiff now says it was, he would probably 
neither have-mortgaged nor sold the whole of it. Further, I think had 
the transaction been a mortgage it is likely there would have-been a 
document drawn up fur the protection of the mortgagor’s rights. It 
is and was the common. practice in such cases to draw upa deed. I| 
agree with the Lower: Appellate Court in considering that plaintiff’s 
claim is not made out. ‘This appeal is therefore dismissed with costs. 


Before. F. S. Copleston, Esq. 
MAUNG HME v. MA MIN DUN ror MA BEIN, 
Messrs. Chaz Toon and Darwood—for appellant | Mr. Lentatgne—for respondent. 
Title to lana relinquished by landholder—Previous possession—Lower Burma 
ae and Revenue Act, ss. 56(a), 55(a). a 
Mere “previous: possession of land -(unless it were such asto confer the status of. 
landholder) is not sufficient to oust another lawful possessor of the same. 

THE plaintiff Ma Bein by her agent Ma Min Dun sued to recover, 
under-the Land‘and Revenue Act possession of 14°4 acres of land which 
she alleged was made'over temporarily to the circle ¢thugyt. The land 
was alleged to lie within land granted to the defendant Nga Me under 
a potta,; and to be included in holding No. 63. 

The. Court of-First instance framed three issues which need not 
be ‘detailed- hete, and it found that the plaintiff had not proved what 
part of the holding, the area of which is now 24 acres, the area she: 
claims; namely, 14'4 acres, is, nor in what manner it was made over to 
the-thugy? ; that an area of g'1z acres, was worked by the plaintiff in 
1247 BLE, within 12 years of the suit, but details of by whom the land 
claimed was worked, and when, are not proved ; that plaintiff failed in 
a revenue suit under section 13 of the Land and Revenue Act to re- 
cover possession, her claim being dismissed by the Deputy Commis- 
sioner. - The Court-found on the third issue that the plaintiff had suffi- 
cient ‘notice of the intended grant to Nga Me, though the procedure of 
the thugy7z was probably irregular, The finding of the Judge regard- 
ing Nga Me’s title to 15.acres of the land is not easy to comprehend, 
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‘The Myo6k* considered thatthe transfer of two grants of 5 acres -gyyz) 5, Z 
each from the names of Nga Me’s sons to Nga Me, not having been Appeal seen e 
reported as required by Rule 8, was illegal. This view is probably 1868, ‘ 
wrong as there seems to be nothing in the Act to make such a transfer October. 
illegal, though a penalty for non-report could be imposed. But, while 24th. 
considering the transfer illegal, the Myodk gave effect to it as against oer 
plaintiff, because illegalities in these matters are socommon- The en- 
tire holding now covers 240g acres. There is thus an excess of g'og 
‘acres in Nga Me's possession. The Judge came to the opinion, not on 
evidencé on the record, that seven fields which he enumerates consti- 
tute this excess. He then decided that plaintiff should recover this 
area of g'og acres, because 12 years have not elapsed since 1249B E., 
the date from which plaintiff has been out of possession, and under 
section 13 (2) of the Landand Revenue Act the Court fixed Rs. 40 as 
the sum which plaintiff should first pay to defendant. 
The District Judge in appeal held that the defendant had no legal 
right to the land for which he held the grants of 5 acres each 
or to.any part of the land indispute. The Judge then further held that 
it was not clear that plaintiff had any right to the land in dispute, but 
because Government through its officials has not attempted to dispute 
her right, he confirmed the decree awarding the land, but he disallowed 
the compensation. Both parties had appealed. It would appear that 
on the learned Judge’s reasoning he should perhaps have given plaintiff 
allthe land that she had claimed. , 
The appeal in this Court is basedon several grounds— 
(1) That the Courts had no jurisdiction to try the case. 
(2) That the grants made by the ¢hugy? were not illegal. 
(3) The plaintiff failed to prove the case as set out in the 
: : laint. - : 
{4) That all the issues being found in the defendant’s favour 
the plaints should have been dismissed, 
(5) That plaintiff had no title to the land under the Land and 
z Revenue Act. aa A : 
:. (6) That the judgment is against the weight. of evidence. 
' The first point has not been argued, but it appears to be a correct 
statement. On the face of the plaint the suit was one for recovery of 
_.¥and temporarily relinquished by the owner, that is. a claim of the 
“nature described in section 13 of the Land and Revenue Act, and by 
section 56 (a) and 55‘(a) the jurisdiction of a Civil Court is barred, ; 
Ihave not found on the record the petition which the plaintiff 
brought in the Deputy Commissioner’s Court, and in respect of which 
he passed an order of dismissal, but there seems to be no denial of the 
fact that the claim made in 1897 was based on an allegation of relin- 
" quishment, and.at any rate the plaint in this case clearly prima facie 
- sets out such aclaim. It is curious that this legal.objection to the suit 
was not raised earlier. The learned counsel for the respondent, Mr. 
Lentaigne, states now that the suit is not under the Revenue Act, but . 
’ is based on aclaim supported on the common.law. This point I shall 


deal with further later on. 
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meme, 
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On the second ground of appeal I am of opinion that the grants were 
not shown to be illegal. The Court of First Instance upheld them and 
the Lower Appellate Court has given no detailed reason for saying the 
thugyi had no power to make them and that he made them ina totally 
illegal manner. As far as J can make out, all ¢Augyzs had at the time - 
in question power to make grants of five acres for cultivation. It’ is 
not stated that such power had been specially withdrawn, nor does it 
appear that the fact that. grants were made to three relatives in itself 
makes them illegal. 1 should not lay down that a Civil Court should 
under no circumstances declare a grant made by a Revenué Officer 
illegal, tut in this case ] do not see how such declarations should be 
made. ‘The question seems to be whether they are void because the 
grantor had no title to grant.. The Lower Appellate Court evidentl 
did not base its remarks on this point, because the Judge doubted if 
plaintiff had any title as against Government even to use any occu- 
pancy. 

As to the third ‘ground it is sufficient to remark that the plaintiff 
certainly did fail to prove the case set out in the plaint. Temporary 
relinguishment was not proved, nor was the land identified. Most of 
the issues (fourth ground) were found in favour of defendant, but I un- 
derstand the Court of First Instance to have given effect to the claim 


“that land had been temporarily relinquished, a matter with which a 


Civil Court cannot deal finally. 
That plaintiff had-no.title under the Land and Revenue Act (fifth 
ground) seems clear. . The Deputy Commissioner had already decided 


this point, and, if the-.evidence in this case may be referred to, 
‘it is plain that the land was.voluntarily relinquished, but. not tempo- 


rarily: first, because there is no proof of anything but relinquishment, 
and, secondly, because the relinquishment was made to the ¢hugy7 and 


~ not to the Revenue Officer (Deputy Commissioner), who is the officer 


to receive application,-under section 12, Land and Revenue Act.- 

By section 11. a Jandholder who--relinquishes possession as this 
ue did at once forfeits the status of landholder in respect of suc. 
Jand. Hos Bet 
~ Mr. Lentaigne, the learned advocate for respondent, does not deny :. 
this, but he states, as [have already noted, that the claim is not-wn:" 
der the Revenue Act and on the argument that it is only the seatus~ 
of landholder that is forfeited under secti.a 11, and that there are 
other rights besid+s those belcnging to the status of Jan tholder, and he 
alleges previous long pos<ession as a sufficient ground on which to re- 
cover the land in dispute from the defendant. Section 6 expressly 
lays down that no right of any description shall be deemed to have 
been, or shall be, acquired by any person over any land to which this 
part of the Act applies except the following. This part I] of the Act 
does apply to the -land in question. The rights are— ; 

' (a) by grant, &c., | ‘ 
(6) under sections 27. and 28, Limitation Act, 1871, now sec- 
tions 26 and 27 of the Act of 1877; 
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(c) rights originating in the modes afterwards described in the Crutl Second 


Act ; Appeal No. 1120 f 
(2) rights legally derived from the above. one: 
The rights referred to in (4) are easements. Plaintiffhad no grant, 24th, 


and had, as above shown, forfeited the status of a landholder if she 
had it, and she proves no other right. 


Mr. Lentaigne has quoted the case reported atI. L. R.XX Cal., 834, 
I. L. KR. VIII Bom., 371, and others to show that mere proof of previous 
possession would entitle plaintiff to recover. But in these cases the 
defendant was a wrongdoer. If it be admitted that plaintiff has not 
lost all rights by virtue of section 11, Land and Revenue Act, it still 
remains a fact that defendant is not a wrongdoer. He holds grant for 
15 acres out of the 24 he possesses, nor is there anything illegal in his 
entry on vacantland for purposes of cultivation. The Revenue Rules 
(now Rule 51) permitted occupation of such land; therefore mere pre- 
vious possession, unless it were such as to confer the status of a land- 
holder or owner, would not be sufficient to oust defendant, who was 
not a trespasser. Long possession-has not been proved; and for rea- 
sons already given it would not avail in the teeth of section rr of the 
Land-and Revenue Act. 

To say,as is urged on behalf of respondent-defendant, that plain- 
tiff need not show what kind of title she has, but that any title will do, 
is to say what is hard to understand. If no &tud of title is proved 
how isa title proved? And mere previous possession, probably law- 
ful, is not sufficient to oust another lawful possessor. Title must be 
proved.” Ithas not been proved, but, if assumed, it has been forfeited. 
The Court of First Instance should, I think, have rejected the plaint: 
but, further, on the facts in evidence, the plaintiff could not rightly 
claim adecree. There was no sufficient evidence as to the identity 
of the land claimed, and none to show why 14.4 acres was the area 
claimed. Defendant may have no titleas against Government, or a 
grantee of Government, but as against plaintiff he has the lawful and 
permitted possession and plaintiff has no title. 

The decrees of both Lower Courts are sct aside and the plaintiff's 


claim is dismissed with Costs. 


Before F. S. Copleston, Esq. 


MAUNG SHWE NOw. MAUNG CHIT TWE. Civil Second 
Messrs. Sutherland and Loo Nee—for appellant. Appeal wee 67 of 
p . st : ° . 1898, 
Buddhist Law—Inheritance—LHired attendant ministering during illness and 
performing funeral ceremonies—Right of inheritance in estate of deceased, Celgier 
A hired nttendant who attends members of a family during their sickness and pee 


buries them with means derived from the family estate docs not thereby acquire a 
right to inheritance in such estate. 
BrIgFLY stated, the plaintiff sued to recover from the heir of certain 
deceased persons the property Icft by them, on the ground that he, 
eae oe a 
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Civil Second the plaintiff, had tended them in their illness and had performed their 
aalppeal sabi ffyneral ceremonies, ‘The. value of the property, consisting of land 
" Outebep’ «=~ and buffaloes, was laid at Rs. 415. The.defendant had lived with the 

26th. ~ deceased, but had been ill together with them of small-pox and’was 
— therefore helpless as regards attending on them. Plaintiff had re- - 
: ' ceived 100 baskets of paddy, equivalent to Rs. 130, for his loss of 
time, or as compensation for attending on the sick family, The 
Court of First Instance held that defendant had ‘not. deserted the 
deceased persons and was therefore not to be excluded from his 
inheritance, quoting the case of Vga Sax Yunv. Nea Myat Thin - 

“(page 46, Selected Judgments) as:an authority, but, as the plaintiff had... 
attended on the deceased and had performed the funeral ceremonies, 
the Judge held, under authorities referred to inthe above case, that 
plaintiff was entitled to half the estate less the value of the paddy 
already received, and gave a decree for the sum of Rs. 142-8-0, arrived 
at by deducting Rs. 130 from Rs. 415 and taking half the remainder. 

__In effect _the Judge treated the said Rs. 130 as part of the estate ad- 
ded it to the existing estate, valued at Rs. 415, and gave plaintiff -half— 
the total less what he had already received. The District Judge.con- 
sidered that Rs. 130 was ample compensation for all that plaintiff had. 

_ done and gave a decree forthat amount. The learned District Judge 
appears to have overlooked the fact that plaintiff has already received 
this Rs. 130 which he, the Judge, thought he should get. His decree, 

as made out, thus differs only by Rs. 12-8-o from that of the Court of 

_ First Instance. 

"The defendant has not appealed against this decree for Rs. 130 and 
has not even put in an. appearance in this Court, though duly served - 
with a notice. I consider that it was proved both by evidence for the -.. 
plaintiff and by evidence for the defendant that plaintiff was hired 
for 100 baskets of paddy to look after and tend the sick persons, who | 
ultimately all died, except the defendant, and that he buried them with © 
means ‘derived from the estate: or friends of the deceased. persons. : 
Under these circumstances, having accepted a fixed remuneration for 
his attendance, he cannot claim also to be entitled to share in the in- 

heritance. | ; é tans bi 

The reason for such a rule of law as that on which plaintiff relies is 
no doubt to reward disinterested attendance on sick or dying persons. 
In this case plaintiff was, according to his own account, a tenant of. 
the apparent head of the family, and he was also hired to do what he 
did except perhaps to get the bodies buried. It does not appear that 
he did more than this, and the management of the funerals cannot. . 
give a hired attendant a right to inherit. I do not mean fora moment 

‘to say that plaintiff was not actuated by higher motives than those 
which a mere hired person would ordinarily have. I come then, 
though on different grounds, to the conclusion to which the District 
Judge appears to have been led. I shall not now interfere with the 
decree of the Lower Appellate Court, but this appeal is dismissed with 

costs. s My ; 
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Before FS. Copleston, Esq. 
NGA MAUNG «+. QUEEN-EMPRESS. 

Mr. Agabee ~for the applicant.| The Government Advocate—for the Crown. 
Person charged with offence by Police but discharged by Magtstrate—Accomplice. 

A person charged with an offence by the police, but discharged by the Magistrate 
after examination of the witnesses for the prosecution because it was found that no 
case had been made out which, if unrebutted, would warrant his conviction, cannct 
be said to be an accomplice simply because he had been sent up by the police for 


trial. ; 
THIS is an application for revision of the judgment in appeal of the 


Sessions Judge, Irrawaddy Division. 

Nga Maung had been convicted with two others of the offence of 
theft of buffaloes, and a fourth accused was convicted of assisting in 
the disposal of stolen property. The learned Sessions Judge in appeal 
set aside as unreliable all the evidence against Nga Maung, except that 
of a witness Nga Po Thet, who said that he had bought the buffaloes 
from Nga Maung in the prescnce of witnesses. Nga Maung, this wit- 
ness says, stated’at the time of the sale that he had given an advance 
to buy them and that they belonged to Nga Shwe Ba, one of the accu- 
‘sed who confessed to the theft and implicated Nga Maung, Nga Po 
Thet, the witness on whose cvidence the Sessions Judge relied, had 
been an accused person at this trial, he being the actual possessor of 
the buffaloes when they were found subsequently to the theft, but, after 
the evidence for the prosecution was taken, he was discharged and 
made a witness. 

The learned Advocate for the applicant, Mr. Agabeg, urges that Nga 
Po Thet was an approver or accomplice, and, as such, is unworthy of 
credit unless corroborated as to material particulars, and further, that 
the only corroboration was a confession by a co-accused Nga Shwe Ba, 
which confession could only be taken into consideration and would not 
form corroborative evidence. 

The main point is whether Nga Po Thet isan approver or accom- 
plice. ; 

He was, it is true, charged with the offence by the police, but the 
Magistrate discharged him, after ¢xamining the witnesses for the pro- 
secution, because he found that no case had been made out which, if 
unrebutted, would warrant his conviction. He was, he alleged, the 
bond fide purchaser of the buffaloes. Ido not think that he can be 
said to have been an accomplice simply because the police had sent 
him up for trial. Presumably he was an innocent purchaser. The 
evidence of such a man would of course have to be received with cau- 
tion both as that of the actual possessor of the cattle naturally anxious 
to shicld himself, and also as having been charged with guilty 
possession, but he is not an accomplice, whose evidence according 
to many rulings should not be considered sufficient for a conviction, 
If Nga Po Thet were an accomplice, then I think Mr. Agabeg’s con- 
tention that the confession of Nga Shwe Ba would not be sufficient for 
legal corroboration would be correct, and the ruling of this Court given 
in the casc of Nga Shwe Lon and others v, The Queen-Lmpress (page 
322, Sclected Judgment) would apply. The evidence of Nga Po 
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Criminal Revision Thet being legally admissible by itself, the confession of Nga Shwe Ba 


rege may be taken into consideration, Pe tas ee 
4 October ~*" The Magistrate and the Sessions Judge concur in finding Nga Maung 
25th. “guilty, and the-conviction being legal, I do not think this Court should 
interfere. This application is dismissed. 
' Civil’ Second. eae: Before F. S. Copleston, Esg. genus tyes 
appeal Ho, 00g of MAUNG SHWEON Aw six orners 7. MAUNG SHWE NU anp two’ 
“1898. OTHERS. i aoa 
iPalater /. | Mr. Wilkins—for appellants. | Maung Thin—for respondents. 





~ Land—posesssion for a limited period by grandfather—Ancestral property. 
Mere possession for seven or eight years by a grandfather of land which it is not 
clear was’ his and which he abandons to his daughter does not make the land 
ancestral property. 
THIS was a suit for redemption of paddy-land alleged to have been 
sold on:condition that it might be redeemed at any time for Rs. 600. It 
_ was also alleged that the sale was invalid because the land was ances- 


tral undivided property and.one of the heirs, fifth plaintiff, had not con-.. 
‘sented to the sale. The plaintiffs entirely failed to prove their case. 
‘The land. was partly cleared and cultivated by the parents.of .Nga . 

“Shwe Chein, one of the witnesses for the plaintiff. Then Ko San | 
Nyein, the grandfather of most of the plaintiffs who sue as co-heirs, got . 
‘possession of the land, extended the clearings and cultivation, working. : 
“it for seven or eight years. The land then, after being cultivated for a 
year or two by others, passed into the hands of San Nyein’s daughter. Mi .. 
Than, San Nycin going to live elsewhere. No rent or share of. the 
- produce. was ever paid or given by Mi Than or her husband Maung Tu, » 
and they have'been in possession undisturbed since the year 1233 B.E. 
In 1245 B.E. the land was settled in the names of these persons, In. . 
1256 they sold the land to a relative or relatives for Rs..600.. The 

‘mere possession of the land by Ko San Nyein for seven or eight years » 
does not make the land ancestral property, even if the land ever became 
his at all.. It.is clear that for a long time before his death he.ex- 

-ercised no right over the land. Apparently he abandoned it to his . 
daughter and went to live elsewhere. At the time of the sale, to which . 

‘ it is said some of the plaintiffs consented, no portion, of the price..was_ 
demanded from, or given up by Mi Than and Maung Tu. The plaintiff. 
has in noway proved the sale or mortgage on the fact that the consent. . 
-of any so-called co-heirs was asked or given. «Fete ne dene 

I am surprised that the Myodk should have granted a decree when... . 
the only important fact proved by the plaintiffs was that Ko San Nyein.. 

- through whom plaintiffs claim, at one time of his life cleared and. work-. 
ed for a few’years part of the land in dispute, and 1 am surprised that. . 
there has been an: appeal against the Appellate Judge’s decision... Had. 

the land been shown to be ancestral land, it would probably have been, 
necessary to hold that Article 127 of the Limitation Act applied, since .. 
the evidence goes to show, that plaintifis have been excluded. from a 
‘share ia the land or profit ever since the death of KoSan Nyein 20-years 
ago« 
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Behiged i Before F. S. Copleston, Esq. aciett Second 

(£68 I61 MAUNG HMAT ano two omens 7. MA PO ZON. (1)=SLBRIA6 PO he 177 F 

Mr. Lentaigne—for appellants. - Messrs, Chan Toon and Villa—for ress October 
pondent. : _JISte 


Buddhist Law—Inhevitance—Daughter removed from her father’s family and a) 
continuously vesident with her divorced mother—Rights in father’s family. 


A daughter removed from her father’s family, and continuously resident with 
her divorced mother after she is of an age when she might assist in the affairs of 
~ her father’s family, appears to be in the position nearly of a child adopted from the 
father’s family into the family of the mother ; while she acquires or retains rights 
in her mother’s or new family’s property, she loses rights in the family whence 
she came. 
THE original suit was brought by Ma Po Zén, the daughter of a 

- second wife (Ma Mé Tu) of Maung Po Saing, against the three children 

--of Maung Po Saing’s first wife, Ma Nyet, to recover a one-fourth 
share, valued at Rs, 62-8-0, of certain land, anda two-thirds share, 
valued at Rs. roo, of five bullocks and cows. The Judge of the Court 
of First Instarce found the following facts: (1) that plaintiff’s mother 
Ma Mé Tu was divorced from her father within a vear of the marriage 
(the plaintiff is now over 20 years of age) ; (2) that the bullocks in 
question were acquired after the divorce of plaintiff’s mother ; (3) that 
Maung Po Saing during his lifetime gave a cow to the plaintiff Ma Po 

‘Zn on*the understanding that her right to inherit was to cease ; and 
(4) that the plaintiff did not live together with her father, but lived 
separately with her mother and step-sisters, daughters of that mother. 

The Judge also decided that the bullocks were not Jettet pwa pro- 

_ perty, that is, jointly acquired during the marriage of Maung Po 

. Saing and plaintiff's mother Ma Mé Tu. The plaintiff’s suit was 
dismissed because, by a ruling of this Court in the case of Mi Thaik 
‘v. Mi Tu (page 184, Selected Judgments), “ where a husband and wife 
“ divorced by mutual consent and the young daughter remained till 
“her father’s death in the house of her mother and of her mother’s 
“second husband and did not renew filial connection with her own 
“father and where there was no special contract to a contrary effect 
‘Cat the time of the divorce, the daughter is not entitled to a share of 
“the joint property acquired by the father and the second wife.” 
The Judge also referred to the case of Ma Shwe Gév. Nga Lan and 
another (page 296, Selected Judgments), in which it was ruled that 
“ the children of the divorced wife are not entitled to.any share in the 
“property of their deceased father acquired after his marriage with a 

_- “second or third wife, unless they have continued after their mother’s 

' “divorce to live and plan and work with their father.” 

: The Lower Appellate Judge agreed in finding that the parents were 
‘divorced or separated soon after marriage; that the cattle were not 
acquired during the second marriage; and the Judge stated that he 
was inclined to uphold the contention that a division of property had 
taken place, but he applied this division only as putting a stop toa 
claim to share in the cattle, one head of which was the share already 
actually received ; and the Judge did not treat this division of property 
as excluding froma claim to the land. The Lower Appellate Judge 


(t) Distinguished in Mi San Mha Rhiv. Mi Than Da U and 2,1 L. B. R,, 161. 
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Civtl Second held that the rulings to which the Court of First Instance had 
Appeal No. 127 of referred has been wrongly applied; that ‘plaintiff from birth, which 
1898. “took place after this event (divorce ), was entirely subject to the con- 


poe “trol of her mother,” and that therefore, he was unable to hold that 
jonas there was any ingratitude or neglect on her part towards her father 


such as to disinherit her. The Myodk had, the learned Judge thought, 
overlooked the main point in the ruling reported at page 296, Selected 
Judgments. I do not think that open ingratitude or wilful neglect 
was the ground on which the former decisions were based. It was 
the mere fact, as the passage I have quoted from the case of Al? Shwe 
Gé shows, that the daughter had not lived and planned or worked 
with the father’s family. The Judge found that the land in dispute was 
acquired during the first marriage and was in Maung Po Saing’s 
possession when be married plaintiff’s mother. The Appellate Court 
gave a decree for a one-third share of the land, rclying on section 66, 
Book X, Manukydé Dhammathat. Among other reasons this order 
‘ts objected to in this appeal-on the ground that the remedy exceeds~ 
that sought, which was a one-fourth ‘share of the land. A share of the 
cattle was refused. The question of the age of the plaintiff Ma Po 
Zén in reference to the alleged relinquishment of claims to inherit 
has been raised in this Court. for the first time, and J shall not discuss 
this point. The plaintiff’s age is recorded as 20, but her exact age 
was not in dispute, and according to her plaint she might be 22 years 
of age and, may have been of age at the time she accepted the cow. 

At any rate this must be assumed for the purpose of this suit. The 
District Judge held. that because Ma Po Zén was entirely under the 
control of her mother the rulings above - quoted should not be applied. 
I cannot agree to this. The plaintiff appears to have been of age 
before her father’s death. Without saying, if not of age, her failure 
to engage in family duties to her father would avoid her exclusion 
from the inheritance ;I am prepared to hold that in the plaintiff's 
case there was no cause sufficient. to operate in bar of the rule of ex- 
clusion I have quoted. It is not necessary to show that there was 
absolutely no cormmunication between the father and daughter. They 
may have visited occasionally, but there is no evidence that Ma Po 
Zon ever had any filial connection with her father. She was born 
after divorce and lived thenceforth with her mother until, so far as 
appears, she was of full age. The present of the cow, so far from 
establishing the fact that the daughter had renewed or rather begun 
and continued her filial connection with Maung Po Saing, tends, in my 
opinion, ‘to show clearly that the father regarded her as outside the 
family and excluded from the inheritance ; atid when the cow was 
given to the daughter on this declared understanding, she accepted it 
without demur. ; 

A child removed ‘from the father’s family, and continuously resident 
with her divorced mother after she is of an age when she might assist 
in the affairs of her father’s family, appears to be in the, position near- 
ly of a child adopted {rom the father’s family, and, while she acquires 
or retains rights in her mother’s or new family’s property, she loses 
rights in the family whence she came. Had any property been joint- 
ly acquired by Ma Po Z6én’s father and mother, presumably her mother 
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would have obtained her own share at the time of divorce, and Ma Po 
Zén would, under the circumstances, be excluded from obtaining a 
share of her father’s portion of such property. She is excluded from 
a right to share in the property during her father’s marriage with his 
"first wife, and also from property acquired by her father and his other 
children after her own mother’s divorce. The land claimed was ac- 
quired ‘during the first marriage, and the cattle were acquired after 
the divorce. Ma Po Zén, having lost the status of daughter to 
’ Maung Po Saing, cannot claim a share in either the land or cattle. 
The plaintiff’s suit must therefore fail. 
Supposing the plaintiff to have had a right toa share in the land, 
the Lower Appellate Court erred in awarding her a larger share than 
‘she claimed. A person is not obliged to claim all that he is entitled 
“to claim, and'in this case there is a clear rule laid down in section 7, 
Chapter X, Manukyé, which could fitly be applied to the case found by 
the Appellate Judge to exist: “If the father had property at the 
“time of his marriage and the second wife none, and if none has been 
' “acquired during their marriage, let the property be divided into four 
-“shares ; let the son of the first marriage have three and the son of the 
“second one share.” The plaintiff only claimed a one-fourth share in 
the Jand, and probably did so in view of this statement of the law. 
There are, it is true, other rulés set out in this 7th section and in sec- 
tion 66 of the same book, but they do not so well apply to the facts of 
this case. 

I have not found it necessary to a decision in this case, nor have I 
thought it advisable to determine whether the acceptance of the cow 
under the condition, cr accompanying declaration by the father, which 

is described by plaintiffs own witness, would in itself bar this claim, 
because*I do not think the question has been argued with sufficient 
fullness and, because I have held that plaintiff is excluded from the in- 
heritance on other grounds, which this gift of the cow tends to support. 
' The Judgment of this Court, reported at page 197, Selected Judg- 
‘ments, and quoted for the appellant-defendants, does not seem to 
me very applicable'to this particular case, The agreement in this 
‘case, if it can be called one, is not one between co-heirs. 
~The decree of the Lower Appellate Court is set aside and that of 
the Court of First Instance is restored with costs. I have to point out 
to the Appellate Judge that his decree is one incapable of execution 
as it stands. It is ordered that “ the decision of the Lower Court is 
* reversed and pass a decree in plaintiff's favour in terms of this judg- 
“ment,” The decree should.set out what the terms of the judgment 
are, so that the Court whose duty it is to execute it can do so. 


Before F. S. Copleston, Esq. 


MAUNG YAN GIN anp two orHers v» MAUNG HMON anp 
TWO OTHERS. 
Mr. Agabeg—for appellants. . [ Mr. Sutherland—for repondents, 
a Damages, Proof of actual and probable. 
The plaintiffs held a lease from Government of a {portion of a stream fishery, 
and defendants held likewise a lease of another,;portion of the same stream 
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fishery higher up. The defendants closed their s?s ten days before the time fixed 
in their lease‘and thus obstructed: the fish from: passing dewnwards..-. The. Lower. 
Appellate Court found that the defendants, whether in good faith or not, had closed 
their sés and had done so at their own risk and were answerable for any damages 
caused, but also found that no damages.werc caused. Their being evidence that 
the probable damages were about Rs. 400, the effect of the carly closing on the 
take in the upper fishery. : ; 


- Held,—That damages should-have been awarded. 


THE plaintiffs, who rent a stréam fishery from Government, sued to 
‘recover damages from the defendants, who rent as a fishery, a portion 
of the same stream higher up. : i 

The -fish-go-up into the £wzzs when the water is rising or high, and 
descend as it falls:in the months of Thawthaliu and Thadingyut (Sep- 
tember and October).. The complaint was that the defendants closed 
their sés—obstructions which: prevented the fish from passing down- 
wards—ten days before the time-fixed in their lease and so prevented 
the fish from coming down into the plaintiff's fishery. Damages were 


laid at_Rs. 500... The Court of First Instance found that the defendant 


had acted dond-fide in closing-his sés before the time, as he did not ~ 
know the: time ‘fixed when he so closed them. The Myodk also found 
that plaintiffs sustained no damage. 

The Lower Appellate Court held that, whether in good faith or not, 
the plaintiff had closed his:sés, and had done so at his own risk and — 
was answerable for any damages caused, but the Judge held that no. 
damage was suffered in the present year. While therefore, the Ap-: 
pellate Judge found differently on the issue as to liability, he found 
as a fact no damage. was proved. 

In second appeal in-this Court, preferred by permission of the. 
Lower Appellate Judge, it is urged— ; 

a (i) that.the:.Court of First Instance erred in holding that the 
defendant-respondents acted dJond fide in closing their 

, ses before the time fixed in their lease ; 

(ii)jthat the Lower Appellate Court, having held that the de- 
fendants were answerable, erred in law in not awarding 
damages. > 

It is quite plain that the respondent-defendants, if they did not 
know ‘the-date fixed for putting up their fixed obstructions and had. 
not obtained their lease, should have made inquiry and have obtained 
their lease before erecting their sés. They acted wrongfully, as the 
Lower Appellate Court found, and were liable for damages. It is 
clear from tne evidence that when the. defendants, on being so order- 
ed- by the - Deputy Commissioner, did open their sés fish went down 
stream, but it is also, proved that the s¢s were also partially opened, 
and there is evidence also that fish would be frighténed from 
going down by meeting the obstructions or part of them. It would, 
1 suppose, be impossible for the plaintiff-appellants, to prove in an 
exact manner the damage they suffered, and all they can do is to all 
evidence to show the effect of early closing on the take in the upper 
fishery in former years.. Witnesses have been called to this. purpose 
and set,the probable damages at least at Rs. 400. The defendants have 
not given any account of their gains or shown in any satisfactory way 
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that the plaintiffs could lose nothing, or in other words that they could 
gain nothing. It is obvious that, if there had been no gain expected, 
‘the defendants would not have closed their sés, and it is idle to argue 
that the fish were actually going up and not down, for defendants 
would nof put up screens to keep the fish out ‘of their own fishery, 
and the evidence shows that when they opened the sés, the fish or some 
of them went down stream at once. It cannot be known that all the 
fish that had been obstructed went down, and witnesses who know the 
circumstances estimate the damage at Rs. 400 at Icast. Mr Suther- 
land has as I understood him, argued that, as the plaintiffs had closed 
‘their fisheries, in accordance with their lease, before defendants closed 
their ses, the fish could not get into plaintiff's fisheries, but this-state- 
ment is made on a misunderstanding of the system, due perhaps to 
the phrase closing of fishertes being used sometimes in the proccedings 
instead of closing of ses, 

I think there bas been.a failure of the Lower Courts to give legal 
effect to the evidence on the record and that there has been an error 
-of law.in not awarding damages. ; 

The decrees of both Lower Courts are sct aside and the plaintiff will 
get adecree for Ks. goo with cost on that amount. 


Before F. S. Copleslon, Iesq. 
MAUNG SO vw. MAUNG KYIN NU. 

Maung Thin—advocate for appellint. | Mr. Burn—-advocate for respondent. 

Grant—Seltlement—Furisdiction of Civil Courts in questions connected with 
grants ~Corrections or amendments made tn deed of grant. iffect of Grats 
made without proper notice, Validity of, us agaiust Government and as against 
the grantee—Lower Burma Laud and Revenue Act, s, 56; Rule 11 of the 2ules 
under the Lower Burma Land and Revenue Act. 

A grant of land as such is not a seftlement within the meaning of section 55, 
clauses (e) and (/) of the Lower Burma Land and Revenue Aci, and the jurisdic- 
tion of Civil Courts in questions connected with grants is not barred by section 56 
of that Act. 

Where a grant is for Iand different from that in dispute and corrections or 
amendments are subsequently made in the deed of grant so as to include in it the 
land in dispute, 

— Meld —Vihat, even assuming that such corrections or amendments were lepral 
(which point is not clear), the grant asic then stands can only be taken to have 
cflect from the date of the amendments made in the deed of grant. 

While it docs not follow from Rade ot of the Rules ander the Lower Burma Land 
and Revenoe Act that beeause grants made without the issue of proper notice as 
required under Chapter Vilbofthat Act would be void as against the Government, 
that such grants are not void as against the grantee, the mere failure pol the Rev- 
‘enue Officer to comply with certain details of procedure before a grant is made 
should not make the grant invalid as regards the grantee. 

THIS was a suit by Maung Kyin Nu to recover possession of 5 
acres of land, of which he alleged he had a grant, dated the 4th March 
38y7, and of which he had been deprived by the unlawful trespass of 


the defendant, Maung So. 

The defendant in his written statement said the case was res judi- 
cata, but this is not now asserted, and he ferther set up as his tle a 
grant of 15 acres including the 5 acres in) dispute which he obtated 
wou the vith Pebruary 1897. The Court of Mirsi: fnstance Sound that 

Co 
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the plaintiff had obtained a grant of the land in dispute; that’ de- 
‘fendant's original grant- was for a -different..piece of land although 
it had been subsequently amended; that defendant's son in whose 
name.the grant:of:15 acres was obtained was, and is, under the age’ 
of. 18 years; -and: that therefore defendant's grant should be cancelled. 


_. The plaintiff therefore got a decree. Appeal was then ‘made by’ the’ 


defendant to’ the District Judge of Toungoo oz the ground that the 
Court of First Instance had etred in holding, without examining de- 
fendant’s witnesses, that his son, Maung Ya, the grantee, was not ‘of 
age and in giving plaintiff a decree on that ground. ‘The District 
Judge referred the case back for findings on two issues: whether the . 
grou vind “is dispute -had been cleared “and improved; and who had 
cleared and improved it. The Myodk took evidence and found that © 
2 acres or so had been cleared and cultivated, and that plaintiff 
had done this. Subsequently the District Judge passed’ the following 
judgment: “Appeal dismissed with cost.” This was not a judgment 
in accordance with section 574, and is not the kind of judgment that 


a suitor has a right to except whén he pays court-fees and has resort. 
‘to the: Civil Courts: Possibly a proper judgment would have pre- 


vented further litigation. ; 
“The defendant then applied to the District Judge to state a case for 
‘second appeal, and the Judge accordingly drew up a statement. under 
section-24 (3) of the Burma Courts Act. It isa long: statement .with 
arguments and contains interesting matter, but is more lengthy. than. : 
the statement of the questions of law affecting merit of the case and 
of such facts‘only as are necessary to explain it contemplated by sec- . 
tion 24 (3) is intended to be. 
Before I proceed to discuss the questions raised by the at tS 
Judge,. it will be well to note a few further facts, namely, that the 
grant to defendant dated the 11th February 1897, was for Jand in a 
different kwin from that in which plaintiff obtained his grant dated 
the 4th March 1897, that amendments of the name of the kwin and 
of the boundaries of the land were made on or after the 8th March 
1897. The grant became very different from that originally issued to 
Maung Ya, son of defendant Maung So, and was thus, as amended, © 


“of later date than that issued to plaintiff Maung Kyin Nu. The Judge ee 


has further stated: that the notices to the public or others, required 
under the rules for the-issue of grants, were not issued. The cancel- 


. lation by the Myodék, presumably in his revenue capacity, of the grant . 


to the defendant does not affect this suit. The District Judge notes. 


. that the Myodk, had no authority to cancel the grant. 


In the reference: the District Judge remarks that he: dismissed. 
Maung So’s appéal-in this suit because Maung. Kyin Nu, .had first 
cleared ‘the ground.’ In ‘case the plaintiff Maung Kyin. Nu. was in 
possession, and was wrongfully ousted by the defendant, the mere. 


previous lawful possession by plaintiff would entitle him as against ... 


defendant.to-recover possession. There is no law against-any person. 


“entering: on-land.to which Part II of the Lund and Revenue: Act. 


applies” of purpose of- cultivation. In fact the existing. Rule -51.,~ 


({replacing-a ‘similar former rule) clearly contemplates such ‘occupation. uz 
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But in this case plaintiff did not claim merely on the ground of prior Ceuel Srna 
possession but under his grant, and the defendant ‘based his defence Appeal No. 164 of 
on fds grant, and it ison the effect of these grants that the decision 1898. 

of the case really turns. sie Sua 


The learned Judge then goes into the question whether the Civil 
Court’s jurisdiction is barred by section 56 of the Land and Revenue 
Act. and he refers to the case of AZaung Thuny. Ma PaO and another 
(Selected Judgments, page 273), in which Mr. Ward considered, but 
did not decide, whether a grant ts not a settlemené within the meaning 
of section 55 (e) and (/) of the Land and Revenue Act. J am not 
aware that this Court has ever held that a grant is a settlement in the 
sense in which that word is used in the Act, and I consider it clear 
that a grantas such is not a settlement in this sense and the Civil’ 
Courts have jurisdiction in questions connected with grants. 

As to the grant to Maung So which the District Judge next dis- 
cusses, I hold that the original grant was fer land different from that 
in dispute and that, assuming the corrections or amendments made 
in it were legal, which point is not at all clear, the grant as it stands, 
including the land in dispute,-can only be taken to have effect from 
the date of the amendments, that is, a date subsequent as alread 
shown to the grant issued to Maung Kyin Nu, the plaintiff. The 
Judge then goes on to discuss the effect of that part of the decision 
of this Court, to which J have already referred, which practically de- 
cides that a grant is not invalid merely because the notice prescribed 
by the:Revenue Rules is not properly issued. The District Judge 
seems to’ take this ruling beyond its intended scope. The learned 
Judicial Commissioner did not lay down that a grant cannot be ques- 
tioned-onany ground, but that mere failure of the Revenue Officer 
to comply with certain details of procedure prescribed before a grant 
is made would not make it invalid. I see no reason to differ from 
this view. It is not easy for a Civil Court to go into these details and, 
moreover, it might be inequitable to hold a grantee liable for the 
failure of a Revenue Officer or his subordinates. Cases in which the 
grantee himself is guilty of fraud or misconduct would probably 
stand on a different footing. Rule 11 scts out that “no grant shall 
“ be made to any person under 18 years of age” and provides that 
any grant made in contravention of certain rules, among which Chap- 
ter VIL] (Procedure in making grants and leases are not included) 
shall be void as against Government. It would not follow that such 
grants should not be void as against a grantec, nor, possibly it may be 
said, docs it follow because grants made without proper notice under 
Chapter VIII would not be void against Government that they arc 
not void against the grantee, but I consider for the reasons already 
noted that such grants should not for a failure on the part of Govern- 
ment officers in procedure be held invalid as regards the grantce. 
The Judge then goes on to say that the ruling in question has been 
generally understood to mean that “the possession of a grant cntitled 
“a plaintiff suing for possession of land to get a decree at once.” If 
this is the case, it would seem that the ruling has not been carefully 
read. ‘The Judicial Commissioner says: ‘ The grant thercfore having 
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Civil Second “been made, gives the plaintiff a clear title, and itlies upon. the de- 
Appeal Be 164 of « fendant-t» prove:a better title ,” and again. of course alluding to the: 


November a - Case then before the. Court, whatever the real facts are, it is necessary” -- 
“9th: thatthe defendants should prove by clear and substantial evidence 
——. | ‘that they obtained their lease or grant, or that they paid revenue or 


‘rent for the land in dispute. The expression isa clear title. The 
Judicial Commissioner does not saya complete title. The defendant 
may have a better title.. The District Judge appears to me to have 
lost sight of part ‘ofthe provisions of section 18 of the Act. The 
Government - may dispose by grant or otherwise of any land over 
which no person has a right of the classes specified in clauses.(@i and. | 
({c) of section 6. - Ifa person can show that he hasa right by prior 
grant or that he has acquired the status of a.landholder, “&e., then a 
grant of such land by Government to another person would be of no: 
avail against the former person and, no doubt, if a party could show 
that a grant was obtained by fraud, ‘the grant would be set aside bya. 
Civil Court as worthless to support a title. As to this the cases of 
Maung Chany. Maung In and another (page 206, l’rinted Judg- 
~fients, 1896) and of Ma Taw v. Maung’ Shwe Pon and. another-(page-~ 
428, Printed. Judgments, 1898) shouid be referredto. The latter'was of 
later date than the: District Judge’s reference. But I cannot, as seems: : 
desired by the "District Judge, hold. that a plaintiff suing ona grant’ 
should show that the person in possession or other persons or the 
public had such notice of the grantee’s application for the grant as » 
the rules require. The person ‘ousted would in a Civil Court have to- 
prove fraud or misconduct on the part ef the grantee, or that the 
land was not at the disposal of Government, if “the former relied on 
possession for his.title. What the effect of failure of procedure would 
. have in a case before a Revenue Court it is not for me: to ‘attempt to 
determine. a 
The District Judge recommends “ that both grants produced i ‘in this 
‘case should be put aside as they were obtained without the issue of: 
“ the prescribed notices ; that the plaintiff's suit shvuld be ‘dismissed, - : 
“and that this Court should hold that patias that were shown to: 
“have been obtained irregularly were invalid, at ‘east against per- 
“sons prejudiced by the irregularity,” but, as already stated, I cannot 
rule according to the first portion. of this quoted sentence. which I -. 
have underlined. As to the second portion, the nature of the pre-: 
judice in each case would have to be known. A-general rule to this 
‘effect would not, I think, produce ‘‘ the unmixed blessing’ ” the District. - - 
‘Judge anticipates. 
I have discussed the points raised by the learned. feleee as:he has © 
_ alleged their.great importance, and they no doubt do bear on the present .. 
‘case, but, holding the opinions I do, the decision in this appeal is easily: 
‘come to -Plaintiff-respondent holds a grant of .earlier date than that . 
of the defendant-appellant, and it has been impugned merely on the: 
~ground of irregularity i in the issue of notices. This will not invalidate _ 
the grant in a Civil Court. The land had been granted out when de-_ 
fendant got his amended grant about the 8th March, and the land was. . 
_not then at the disposal of Government. 
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The decree of the Myoék was correct, and the order of the District 
Judge confirming that decision was also correct in effect. 
This appeal is therefore dismissed with costs. 


Before F. S. Copleston, Esq. 
MAUNG TUN MYAT wv. MAUNG ON GAING. 
Mr. VanSomeren—for appellant. [ Messrs. Lowis and Giles—for respondent, 
Dissuading of bidders at a Government auction—Fraud—Unlawful consideration 
— Contract Acts s. 25. 


The payment of money by one persen to another to induce that other not to bid 
ata Government auction is not unlawful. 


I CONSIDER that the Lower Appellate Court we rightly decided on 
the question of fact, namely, that the sum of Rs. 400 was paid in con- 
sideration of two men abstaining from bidding at a fishery auction 
sale, and that it was not merely handed over for safe custody. The 
two payees did not bid at the sale. 


The question, then, is whether the plaintiff, Maung Tun Myat, who 
is now appealing, can recover the sum of Rs. 400. If the contract was 
not-void for unlawful consideration under section 23, Contract Act, 
then, asthe defendant Maung Un Gaing carried out his share of it, there 

is no. cause of.action. It the contract is unlawful and void, then it is 
clear that plaintiff cannot make use of a Civil Court to recover money 
_ which he paid away to effect an unlawful purpose, which purpose has 
been effected. There is no contract implied or otherwise to return the 
money. ‘To let the plaintiff reap the fruit of his wrong-doing, and also 
recover the consideraticn paid to effect it, would be contrary to princi- 
ples of justice, equity or good conscience. This being the case, plain- 
tiff must fail in this suit and appeal. It becomes unnecessary to decide 
. whether the payment of money by one person to another to induce that 
other not to bid at a Government auction is unlawful, either because 
the object. of the agreement involves or implies injury to Government 
_or because this kind of agreement is contrary to public policy, but I am 
- inclined to think that, as Mr. Giles for respondent has argued, such 
consideration or object i is not unlawful. 


The question has been discussed to some extent in the case of 
. Doorga Singh and others v. Sheo Pershad Singh and others {1.L.R., 
16 Cal. 194), and it was there held that there is “really no authority in. 
Zz r BAPpart of the position that the dissuading of bidders was necessarily 
‘an act of fraud.” The following statement of the law from Dart’s Law 
a Vendors and Purchasers is quoted : “An agreement between two: 
“persons not to bid against each other at an auction is legal, and such 
“an agreement has been held to be valid where the sale has been held 
“ by order of Court.” The case reported at 13, Calcutta Law Reports 1, 
was also referred to. 


There it was held that “a combination among certain purchasers. 
“not to bid against each other does not constitute any fraud or impro- 
‘‘priety such as would have the effect of vitiating the sale.” The fact. 
that money was paid would hardly affect the question materially. The 
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transaction jin this case has been referred to as dribing. ‘ Touse such 
an expression at the outset is almost a begging of the question. Of 
course, Iam not to be understood as offering any opinion’ whether or 
not such combination or dissuasion of bidders would be good cause for 
the Revenue authorities to set aside the auction sale. 


This appeal is dismissed with costs. 


Before F. S. Copleston, Esq. 
NGA PO SEIK (Arrettanr) v. QUEEN-EMPRESS (Resronnenr). 


Commuted sentence of transportation—Limit of term—Criminal Procedure Code,. 
s. 35, clause 2 (aj—Indian Penal Code, s. 59. 


In commuting a sentence of imprisonment to one of transportation, section 35 of 
the Criminal Procedure Code must be read together with the sections of the Indian 
Penal Code which prescribe the limits of punishment fer diffcrent offences. 


Tue Additional Sessions Judge convicted the appellant Nga Po- 
Seik, on two charges under sections 304 and 326 and sentenced him 
to ten years’ rigorous imprisonment on each charge, which sentences 
of imprisonment were commuted under section 59, Indian Penal Code, 
into transportation for twenty years. - There is no reason to doubt the 
correctness of the convictions, but I have had to admit the appeal 
because the sentence is illegal, Section 35 (2) (a) of the Code of 


Criminal Procedure lays down that * in no case shall such person (con- 
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“‘victed on separate charges and sentenced to consecutive sentences) 
“be sentenced to imprisonment for a longer period than fourteen years.’” 
As the sentences of imprisonment are in excess of what is permitted 
by law, the commuted sentence of transportation, which cannot (sec- 
tion 59, Indian Penal Code,) exceed “the term for which by this Code 
such offender is Hable to imprisonment,” is also illegal. “Whe restric- 
tien imposed by section 35, Criminal Procedure Code, must be read 
with the sections of the Indian Penal Code which prescribe the limits: 
of punishments for different offences. 

The sentences passed on Nga Po Scik under sections 304 and 326, 
Indian Penal Code. are reduced to seven years’ rigorous imprisonment 
on cach charge, to run consecutively, the sentences of imprisonment 
being converted under section 59, Indian Penal Code, into fourtcen 


-year’s transpor‘ation. 


Before F&F, S. Copleston, Esq. 
QUEEN-EMPRESS 7. KYO SHIN ann rwo ormers. 


Bond of witness when to be taken—Date fixed in bond—Criminal Procedure: 
Code, s. 170. 


A bond under section 170, Criminal Procedure Code, can only be taken from a 
witness when the accused has been arrested ahd is either being forwarded to a 
Magistrate or is released on security being given for his appearance. The day 
fixed in the bond is to be the day whereon the accused person is to appear if secu--. 
rity for his appearance hasbeen taken on the date on which he will probably reach 
the Magistrate’s Court. 


NGA KYAN KainG, Nga Kyo Shin, and Nga Hla Aung were ordered 
under section 514, Criminal Procedure Code, to pay penalties, the 
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ate. holding that a bond given under section 170, Criminal Cyjminal Revistas 
re Code, to prosecute and give evidence in an excise caseon No. 991 of 


: August 1898 had been forfeited. The bond was admittedly . _ 1898, 
by the witnesses on the 2nd August, but they alleged, in aera 
or not having appeared on the day fixed, that at the time of pay 


e that date was not entered in the bond and that they were 

te of the day fixed. There was evidence that the date had 

itered:-when the bond was signed, and the Magistrate who . 
© enquiry under section 514, Criminal Procedure Code, be- 

is‘evidence. The District Magistrate has submitted the case 

ion on the ground that the person accused in the excise case 

been arrested when the bond was signed, and that it was 

2 illegal, and further that the story of the three witnesses was 

rdible than that of the police who gave evidence as to the 

and contents of the bond. 


ond under section 170, Criminal Procedure Code, can only be 
om a witness when the accused has been arrested and is either 
rwarded to a Magistrate or is released on security being given 
ippearance, The day fixed in the bond is also to be the day 
the. accused person is to appear if security for his appearance 
taken, or the date on which he will probably reach the Magis- 
‘ourt [section 170 {2) and (4)]. The accused person had not 
ested, and was in fact not arrested until the 18th August, and 
\-was therefore not a bond furnished under the procedure pre- 
vy section 170, Criminal Procedure Code, and could not be 
held to be forfeited under section 514, Criminal Procedure 
It is unnecessary to go into details of the evidence. As the 
ader section 514 must be set aside as illegal on the ground 
stated, the penalties of Rs. 15 and Rs. 10 and Rs. 10 exacted 
aung: Kyan Kaing. Nga Kyo Shin, and Maung Hla Aung 
vely must be refunded. 


; ' Criminal Revisto; 
Before F. S. Copleston, Esq. ; gta 
QUEEN-EMPRESS wv. NGA PO SHEIN. {1} ; 1898. 
conviction--Priority of date of, to the commission of another offence to November 
r an accused liable to enhanced punishment or to whipping as an addi- 23rd. 


L puntshment. , 
ious conviction to render an accused liable to enhanced punishment or to 
as an additional punishment, must have been had beiore the commission 
nce for which it is proposed to inflict such enhanced punishment or whip- 


Magistrate erred in sentencing the accused Nga Po Shein to 
g.in addition to imprisonment. The accused was convicted 
ath September 1898 of a theft committed on the 7th August 
d was sentenced to imprisonment and.also to whipping 
he had already on the same day, 12th September, been con- 
ia theft committed on the 2nd June 1898. On the same day, 
tember, the accused was before the same Magistrate to be 
a third theft committed on the 20th August and was sent by 
nship Magistrate before the District Magistrate for trial under 








(1) Overruled by King-Emperor v.- PoSein, 2, L. B. R., 14- 
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his special powers, the two convictions of the 12th September being 
set out as previous convictions. ‘The District Magistrate pointed out 
that the convictions could not be treated as previous convictions 
under the Whipping Act and returned the case to the Township Magis- 
trate for trial. i 

It has been pointed out in tie case of Queen-Empress v. Megha 
(I. L.R,1 All, page 637) and Queen-Empress v. Pubon (5 Weekly 
Reporter, Criminal 66) that, in order that a previous conviction may 
render the accused liable to enhanced punishment or to whipping, the 
previous conviction must have been had before the commission of the 
offence for which it is proposed to inflict an enhanced punishment or 
whipping as an additional punishment. * : 

The Magistrate’s sentence of whipping in Criminal Regular No, 418 
of 1898 is set aside as being illegal. The proper course would have 
been for the Township Magistrate in the first instant to have sent 
the accused before the District Magistrate for trial or to have taken 
his orders on the point, when he knew, as he must have done, that the 
accused was being on the same day put before him for trial on three 
distinct cattle-thefts. : 


tv.. 21LBR it Before F. S. Copleston, Lsq. 
MA THA HMWE ow MA EIN THA. 
Mr. Bagley—for Appellant. | Mr. Fagan—for Respondent. 
Suit to set aside an award made without intervention of Court—Cause of action. 

A suit to set aside an award made without the intervention of Court will not lie 
under the ordinary common law or any special enactment. If endeavour be made 
to enforce the award by suit or otherwisc, a cause for action may arise or the suit 
may be resisted. ; 

THE plaintiff, Mi Ein Tha, sued Ma Tha Hmwe to have an award of 
arbitration, made without the. intervention of a Court, set aside on the 
ground that it had been made illega!ly after she, plaintiff, had revoked 
her agreement to refer. The Court of First Instance found no reason 
to sct aside the award and dismissed the suit. The learned District. 
Judge on appeal held, first, that an appeal lay as the application was 
made under section 525, and not under section 522, Civil Procedure 


Code, and, secondly, that. the award could not. stand ‘because “ no pro- 


vision cxisted for a difference of opinion among the arbitrators.” The 
District Judges-dcerce was simply one setting aside the order of the 
Court of First Instance. ‘The rclief granted should have been specified. 

This second appeal is now brought on the ground that no suit lay 


_ and that the order of the Lower Appellate Court was bad in law. 


There is nothing in the section of Chapter 37, Civil Procedure Code, 
whether section 325 or another, permitting a suit é9 set aside an award, 
The suit’ allowed by section 325. is one to five an award, which is a 
different thing. 

The guestion is whether. under the ordinary cominon law or any 
special enactment a suit will He to set aside an award made without 
the intervention of a Court..-The Spevilic Relief Act, Chapters TY and - 
V set out. certain casis in which contracts may be rescinded or can- 
celled ; but nothing is apparent which would bring this award within 
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such classes of cases. Nor do I sce how plaintiff, because she con- 
siders that an award of arbitrators is illegal, has a cause of action 
against the other party to the award. If endeavour is made to enforce 
the award by suit or otherwise, a cause of action may arise or the suit 
may be resisted. The respondent-plaintiff has not appeared in this 
Court, though duly served with notice. 

As it is clear that the suit is not brought under section 525, Civil 
Procedure Code, and it is not shown that a suit will lie otherwise to 
set aside the award, the decree of the Myodk dismissing the-suit must 
be restored with costs against the respondent-plaintiff, the decree of 
the Lower Appellate Court being sct aside. 


Before F. S. Copleston, Esq. 
C.S.R. M. SAPABADI CHETTY, acentr or SHADIAPPA CHETTY 
v. MAUNG IN, 
Messrs. dais and Connell—lor Appellant, | Mr. Suru—for Respondent. 

Suit for a declaratory decree—Right to establish title of judgment-deblor to the 
property atlached—Ciail Procedure Code, s. 283-—Specific Relief Act, 8. 42. 

Section 283, Civil Procedure Code, gives a judgment-ereditor attaching certain 
property, against whem an order for the removal of attachment is passed under 
section 280, special permission to institute a suit to establish the title of his judg- 
ment-debtor to that property, following which is his right to attach that property. 
Even assuming thit section 42, Specilic Relief Act, applics to a suit of the nature 
specially provided for under section 283 of the Cede, the plaintiff has a right to sue 
for a mere declaratory decree. 

THE plaintiff-appellant C.S. R. M. Sapabadi Chetty sued Maung 
In to obtain a, declaration of the title of the plaintiff’s judgment- 
debtors,: Nga Te, Mi Thet Min, and another, to certain land which the 
plaintiff had attached in execution of decree. The attachment was 
removed by order passed under section 280, Civil Procedure Code, and 
the present suit was brought under section 283, which permits a per- 
son against whom such order is passed to institute a suit to establish 
the rivht he claims, that is, in this case, the right to attach the pro- 


perty because it belongs to fhe judgment-debtor. ‘The Court of First. 


Instance granted a decree declaring the land to be the property of Mi 
Thet Min, widow of Nga Te. 

Vhe defendant-respondent then appealed to the District Judge and 
the Judge dismissed the plaintiff suit on the ground thal it, was barred 
hy the sccond paragraph of section qz of the Specific Relief Act, as 
the plaintiff clearly wanted to attach and sell the land, which ‘is fur- 
ther relicf than a more declaratory decree.” The learned Judge did 
not deal with the case on ifs merits. 

In appeal in this Court grounds of fact and law are referred to, but 
the ground which alone has been argned is the legal point on which 
the District, Judge dismissed the suits. There are many decisions of 
the High Courts of India bearing on the question whether a plaintiff 
may as inthis case sue for a declaratory decree, and the Case of A/aung 
Pyawy. Maung Po Ok veported at Printed Judgments, page 410, 
of this Court has been quoted in support of the appellant-plaintifl’s 
right to sue for a declaratory decrec. Mr. Burn in reply has urged 
chiefly that the judgmient-deblor should have been made a party to 
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the suit, This point was not raised before, and it appears ‘to me ‘uns 
necessary that the judgment-debtor should have been made a’ party: 


“to the suit. The defendants were the persons claiming the property. 
“Section 283, Civil Procedure Code, gives a special permission to sue 


for the right claimed, and that is the title of the judgment- -debtor to 
the property, following which is the right of plaintiff to attach that 
property. Plaintiff does not seek for possession of the property, and 
ttachment would be made if plaintiff desired it, under his original 
sca He 1 requires at present no further relief. Thus, evén assum-. 
ing that the second paragraph of section 42, Specific Relief Act, 


applies to a suit of the nature specially provided for under section 283,. 


it is clear that plaintiff in this case has a right to me for a mere decla- 


ratory decree. 
The decree of the Lower Appellate Court is accordingly set aside 
and the case is.remanded to that Court for a determination of the 


appeal on the merits. 


Before F. S. Copiesten, Esq. 54 
NGA. “SHWE LAN (APPELLANT) v. QUEEN-EMPRESS (RESPONDENT) (1). 


Sentence of transportation for aterm—Commuting sentence of rigorous ventas 


ment, Procedure—Indian Penal Code, s,-59. 


The proper procedure i in cases where a Judge desires to pass sentence. of trans~, 
portation for a term is to pass sentence of rigorous imprisonment and then, under 
section 59, Indian Penal Code, commute the sentence to one of transportation: 


Tue Sessions Judge has convicted the appellant under section 307, 7 


Indian Penal Code, and has sentenced him to suffer 15 years’ trans- 


portation. There is no reason to doubt the correctness. of the convic- 
tion, but the sentence is illegal. Under section 307, Indian Penal Code, 
the accused was liable to ten years’ imprisonment and to fine or to 
transportation for life. The proper procedure in cases where the. 
Judge desires to pass sentence of transportation for a term is to pass 
sentence of rigorous imprisonment and then, under section 59,- Indian: . 
Penal Code, commute the sentence to one of transportation. Had the 
Sessions Judge done this, he would not have fallen into error. 

The maximum term of imprisonment to which the accused was liable: 
was ten yéais; therefore, under section 59, the sentence of uagSpeH a 
tion instead of imprisonment could not exceed ten years. 

The sentence is accordingly reduced to ten years’ transportation, 


Before F. S. Copleston, Esq. 
MI KHAI RA v. KALA S4M. ; 
Mr. Agabeg—for Appellant. | Messrs. Chan Toon and Darwood— for Recpondonk. 
Sutt to establish right of judgment-creditor to immoveable property attached by 


? him but released onan objection filed—Issue whether successful objector owns 


Gropenty in dispute—Civil Procedure Code, ss. 566, 280, 278. 


The particulars which a judgment-creditor as plaintiff must prove in respect of 
immoveable property which he. attaches are described in section 266, paragraph 1,. 


"Civil Procedure Code. Ona release from attachment being granted under section 


280 of the Code, the attaching creditor can sue to establish the right which he / 
claims to the property in dispute.. The question then is not whether. the success- 





(1) Over-ruled by Nga Tha Zan v. Crown, 1 L. B. R., 292. 





ful objector under section 278, owns the land, but whether the judgment-debtor 
owns it or not. If the judgment-debtor does not, then plaintiffs claim is not estab- 
lished and his suit must fail. 

THIS is a suit by a decree-holder, Kala Sam, against his judgment- 
debtor, Mizurabi, and an objector to attachment, Mi Khai Ra. The 
plaintiff's attachment of land was removed. In the present suit the 
Judge of the Court of First Instance thought the suit was res judicata. 
This is not now asserted. But the Judge also found on some of the 
most important facts in the case as well, tothe effect that Mi Khai 
Ra has been in possession of tue land and has been paying revenue 
on it, and that the evidence of Mizurabi’s “ witnesses that she is in 
“* possession of the land is nct worthy of credit, and therefore the 

_“* Court does not find that 2nd defendant, Mizurabi, has the status of 
ownership of the Jand in question.” The plaintiff's claim was dis- 
missed. ; 

The Lower Appellate Court found that, as Mi Khai Ra based her 
claims on a deed of gift from her father-in-law, Mutur Alli, to her hus- 
band Roshan Alli, which deed has been sct aside, her claim to the 
land falls through, and the Judge, reversing the Myodk’s decree, 

* granted a decree in favour of plaintiff. The Judge appears to have 
lost sight of the fact that the plaintiff, the judgment-creditor, asserted 
that the Jand belonged to the 2nd defendant, Mizurabi, and that, as 
plaintiff, it is now for him to prove his right to attach the land as 
the property of Mizurabi, his judgment-debtor. 

The.particulars which a judgment-creditor as plaintiff in a case of 
this nature must prove in respect to immoveable property which he 
attaches are described in the first paragraph of section 260, Civil 
Procedure Code ; on a release from attachment being granted under 
section 280, Civil Procedure Code, the attaching creditor can sue “to 
establish the right which he claims to the property in dispute.” The 
‘question in this case is. therefore not now whether Mi Khai Ra, the 
successful objector under section 278, owns the land, but whether 
Mizurabi owns it or not. If she does not, then plaintiff's claim is not 
established and his suit must fail. As to the facts both Courts seem 
ito me to be right. in their findings, It docs appear that Mi Khai Ra’s 
husband and hersclf have been paying revenue and have been work- 
ing the land: and are in possession thereof, but thet no claim to 
absolute ownership is made out by her. It does appear also that no 
valid gift or trust to Mizurabi ismade out. The evidence of the 
alleged transfer by Mutur Alli with instructions to Mizurabi_ is very 
flimsy, and as a gift cannot stand, cither by Mahommedan law or 
under tye Contract Act, and her possession is net proved. Kawtagu’s 
-evidence is not supported and is unworthy of credit. Mizurabi also 
gives ‘evidence in accordance with plaintiff's claim, but does not make 
it ovit, 1 hold with the Judge of the Court of First Instance that the 
Jan does not belong to her. ‘he fact that she once mortgaged it 
without giving possession docs not help her materially. So far then 
ave the evidence in this case goes, neither of the defendants are shown 
“to be owners of the land. Jt may be that it is part of Mi Khai Ra’s 
‘share of inheritance of Mutur Alli or of Roshsan Alliin case she was en- 
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Civil Second ” titled to a share, or it may be undivided property of Mutur. Alli, ‘but 
eee Bis 64 °F this is not the plaintiff? may be and, as he has failed to prove Mizutabi’s 
ocean ownership, his ‘suit must be dismissed. This appeal is therefore ~ 
" asth. “allowed. “The decree-of the Lower Appellate Judge is ‘set aside: and 
— that of the’ Court of First Instance is restored with costs. : 


slag ee Revision Badoce FS, Copleston, Esq. 
dl - QUEEN-EMPRESS «, NGA SAN HLA, 
November Compounding of offence—Option of Magistrate to allow. composition: ~Indian 
- 26th. Penat Code, s. 334—Criminal Procedure Code, s. 345. 





Where an accused threw a stone at a police constable and hit another’ person, 
causing hurt, and the Magistrate-convicted the accused under’ Section 334, Indian 


Penal Code. 
Held,—That that section was inapplicable to the case. When the Magistrate 


came to the conclusion to charge the accused under section 334.as he did, the 

offence became compoundable by the person to whom the hurt was caused, and 
the Magistrate had no option but to allow it to be compounded. * 

THE accused threw a stone at a police constable and hit another. 


person, causing hurt, The Magistrate convicted under section 334, 
indian Penal~Code. I fail to “understand why the Magistrate con-. 
“'victed under section 334. The provocation given by the. constable — 

would not justify the throwing of a heavy stone at that officer, and, as 
the stone was thrown when others were about, there was probability of 
the accused missing the constable and hitting some one else, as in fact | 
he did. “Section 334 therefore appears inapplicable to the case. The 
‘conviction should have been-under section 323, ebRepenEe the ‘Magis- 
trate’s finding as to the nature of the weapon. | 

The person.who was hurt and who was treated as the epiaplattiant 
in the case applied to be allowed to compound. the case. When the . 
Magistrate found that the case was not one under section 324, Indian 
Penal Code, as sent by the police, and came to the conclusion to 
charge the accused under section 334 as he did, the offence became: 
-compoundable by the person to whom the hurt was caused, and-the : 
Court had no option but to allow it to be compounded. An. offence 
under section 323, Indian Penal Code, which was, I sek, sath section 
really applicable, is also compoundable. 

It is clear from the record: that the charge preferred’ was not one- 
of assault on the constable, nor did the Magistrate treat it as such ; 
therefore the application. to. compound by Nga,Nyo E should not 
have been refused when the person injured: made it. As a fact the 
Magistrate appears to have. recorded no order on. the application to 


compound. 
‘Fhe conviction and aeniente eon Nga San Hla are set aside and the 


fine must be refunded. 





gE. ot - Before F..S. Copleston, Esq. 
wae 1808s. > MAUNG KYAW ». MAUNG AN, 
December Maung Kyaw—for appellant. | Messrs. Chan Toon and Villa—for xeteiadlent; 
2nd. Person in lawful possession of land wrongfully wispossessed—Title, 
* . A person:who is lawfully in Possession of land, though he may -have.no other... 


title, is-entitled to.recover possession from another person: who: has.no- title: and 
wrongfully enters into possession. 


‘-4898.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 485 


THe Lower Appellate Judge appears to have gone wrong in hold- 
ing that, because plaintiff had no title from Government or by. long 
possession, he could not oust defendant. It is clearly proved that 
plaintiff did lease the land for the year 1258 B.E. to defendant. As 
defendant denied the tenancy he cannot, even if he could otherwise 
‘do so, now set up a plea that plaintiff did not give him notice and that 
he is entitled to continue in possession as tenant. But he mnst be 
taken to have entered, as plaintiff says he did, after the expiration of 
the tenancy without the permission of the plaintiff, and to have re- 
mained on the land against the plaintiff's will. Plaintiff has no grant 
of the land, but he had occupied it as wasteland, and revenue was paid 
on the land. It is legal, as J have had occasion to point out before- 
for any person to enter on land not included in a town, &c., fer pur- 
poses of cultivation {see B 51 of the Rules under the Land and 
Revenue Act) and, as against any other private persons, having no 
better title; he can recover possession if he be wrongfully dispossessed. 


In. this: case’ defendant had further admitted plaintiff’s right to. 
- ‘possess the land in 1258 by renting it from him, He cannot now suc- 
"cessfully resist plaintiff whether he began and continued as a tenant, 

or entered on the land of which plaintiff was in possession, after his 

(defendant’s) tenancy had ceased. If the former were the case, his 

denial of his landlord’s. rights would give the landlord a right to 

eject him, 

_ Mr. Chan Toon for the respondent-defendant has argued that the 
Jand=now in dispute is not-that said to have been let on rent to de- 
fendant. I think the plaint is clear, and the evidence also that the 

~Jand is the same. He has also urged that a notice of the termination 
of a yearly tenancy is necessary. There is no evidence that this was 

-a. tenancy from year to year. It was a lease for one year only and 

notice of termination was not necessary. The decision of the Court 

for - First: Instance was correct and the Court of First Appeal was 
wrong. A person who is lawfully in possession of land, though he 

‘may have no other title, is entitled to recover possession from the other 

person who has no title and wrongfully enters into possession. The 
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‘decree of the Lower Appellate Court is set aside and that of the Court , 


-of First Instance is restored with costs. 


Before. F. S.Copleston, Esq. 
MA HNIN LE », MAUNG E anp anorHer. 
Mr. Bagram—fpr appellant. { Mr. Agabeg—for respondents. 
Promissory note—Admission in evidence of, already admitted—indian Stamp 
Act, si 34. 


' --'The admission of a promissory note admitted in evidence under proviso 1 of 
‘section 34, Indian Stamp Act, cannot be questioned at any.stage of the same suit 
“. or-the ground. that the instrument has not been duly stamped. 

Punchanund Dass.Chowdhry v. Taramont.Chowdhrani, ¥.L.R., 12 Cal., 64 followed | 


THE plaintiff sued on a document torecover Rs. 132, principal and 


. interest, The Court of First Instance held that the defendants had 
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Civil Second borrowed Rs. 50 from the plaintiff on interest at 5 per cent. per 
Appeal ts 204 of mensem: “The Judge did- not;-consider-it necessary to decide the: 
1898. 


December 
oth. 


eee 


second issue, which was as to the execution of the document, because 
he had already found as above on the first issue. In a suit on a docu- 
ment the second point was the most important and a definite finding 
should have been recorded, The Judge, however, believed plaintiff's 
story. The Judge held that the document, which was printed “ on 
demand” note was a dond, and he admitted it in evidence on pay- 
ment of the penalty and deficient duty. The District Judge in 
appeal held that “the bond is inadmissible, see ruling of thé Madras 
High Court, LL.R., 3 Mad., 251.’ The Judge cannot have read this 
decision, or at any rate cannot have read it carefully. It was there 
ruled that in interpreting the word “chargeable” in section 34 of the 
Stamp Act, 1879, the law in force at the time of execution has to be 
looked at. The decision has no bearing on the present case except 
so far as it follows the plain law laid down in the first proviso of scc- 
tion 34 excluding an unstamped promissory note, The District 
Judge in his very short judgment twice calls the document a bond 
and once a promissory note. Apparently as he reversed the Myodks, 
decision, he held the document to be a promissory note, and inad- 
missible because it was unstamped. The Judge gave no finding or 
Opinion on the merits of the case. 

For the appellant it is now contended, though the memorandum of. 
appeal is too general and wanting in detail, that the document was a 
éond and not a promissory note, and that, even ifit be a promis- 
sory note, its admissibility cannot be questioned in appeal, having 
regard to the 3rd proviso of section 34, Stamp Act, and further that 
the evidence of execution js sufficient. 

In the Act of 1879 a promissory note is not defined. 

In the Act of 1869 a promissory note includes every instrument 
whereby the maker engages absolutely to pay a specified sum of 
moncy to another at atime therein limited, or on demand, or at sight. 
Inthe Billsof Exchange Act 45 and 46 Vict., Chap. 61, a promissory 
note is defined (1) as “an unconditional promise in writing made by 
“one person to another, signed by the maker, engaging to pay on de- 
“‘mand at a fixed or determinable future time a certain sum in moncy 
“to, or to the order of a specified person, or to bearer.” 


In the Negotiable Instruments Act, XXVI of 1881, a promissory 
note is defined 4s “an instrument in writing (not being a bank note or. 
“ currency note) containing an unconditional undertaking, signed by 
“the maker, to pay a certain sum of money only to, or to the order 
“of, a certain person, or to the bearer of the instrument.” 


The cond of this printed document is undoubtedly that of a form 
of agreement and not a promissory note, because it provides a clause 
and blank spaces for entry of an agreement to deliver something, | 
probably paddy, ata dazaar rate. As it stands with the blanks of the. 
above Clause not filled in, it is.probable that the document which pro- . 
vides for payment on demand or on order of the principal sum. with 
interest is a promissory note; but as the words outside the blank - 
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in the first clause are not erased, it is possible some further claim might 
be based upon them, and I ‘do not think it can be said with certainty, 

‘in the absence of further evidence, that the Myoék was wrong in class- 

_ing the document as a bond. 

But even if it be a promissory note, since it had been admitted in 
evidence under proviso 1 of section 34, Stamp Act, then by virtue of 
the third proviso of the same section the admission cannot be question- 
ed at any stage of the same suit ou the ground that the instrument has 
not been duly stamped. 
The case of Punchanund Dass Chowdhry v. Taramont Chow- 

| dhrant (i, L.R., 12 Cal., 64) is in point. In that case the document 
-was held by the Court of First Instance to be a bond and was admitted 
in evidence on payment of the penalty. In first appeal the claim was 
dismissed on the ground that the document sued on was not a bond, 
but one for which the due stamp was one anna, and which was there- 
fore inadmissible in evidence (just as such a document now is) under 
the Stamp Act in force at the time of execution. In second appeal 
the High Court Judges held that the Act of 1879 applied,. and that 

-under section 34 and the 3rd proviso the admission of the document 
by the Court of First Instance could not be questioned in appeal. 

'. Mr, Agabeg contends that proviso 3 dces not apply because the 
Legislature has in proviso 1 specially excepted promissory notes. It 
seems to me clear, however, that the three provisos are of equal force. 
The section first enacts that no instrument chargeable with duty shall 
be admitted in evidence unless duly stamped, and then follow three 
provisos. The third proviso applies without the restrictions indicat- 


——_—— 


“ed in proviso 1, and would apply even if it had been recognized as an- 


unstamped promissory note and had nevertheless been admitted in 
evidence. Therefore the District Judge was wrong in dismissing the 
suit as he did. ; 

I now come to the merits of the case, and on the facts I think plain- 
tiff has made out her case. The Judge of the Court of First Instance 
regarded her as a respectable woman and credible witness. She had 
a good reason for not calling as her witnesses the two witnesses of 
the execution of the document—the defendant’s father-in-law and 
brother—and thus she remained the only witness of the execution ; 
but the evidence she offered of admission made by the defendant was 
credible. The Myodk especially quotes the second witness, a head 
broker, as a credible witness. . 

The plaintiff was entitled to a decree. The decree of the Lower 
Appellate Judge is set aside and that of the Court of First Instance is 
restored with costs, 


Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA PO THIN (1). 
Government Advocate—for the Crown. 
Clasp-knife not an “arm”—Arms Act, 
‘The purpcse for which a weapon is carried cannot be a sufficient test of whether 
it is or not an “arm.” 


{1) Commented on in Crown v. Nga Hmat Kyan, 1L.B.R., 271, See supra, p. 416. 
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A clasp-knife is not a dagger and is not designed for, or suitable for, we arfare 
It does net therefore come within the definition of “ arms.’ 

THIS is an appeal from an order of acquittal passed by the Sessions 
Judge, Pegu Division. The accused Nga Po Thin was convicted by 
the “Magistrate of going armed without a license, an offence punish- 
able under section 19 (2) of the Indian Arms Act. The article found 
on the accused when he was arrested asa thief was a large clasp- 
knife w.th a blade 3$ inches long and a handle 5% inches long. ‘The 
blade was pointed. 

The Sessions Judge, holding that the knife was not suitable for war- 
fare and was not an “ arm,’ and following the ruling of this Court in. 
the case of Qucen- Empress v. Wea Ne U, Vrinted “Judements, page 
417, acquitted the accused on appeal. 

The learned Assistant Government Advocate,. who has argued this. 
appeal, uryes that the design of this knife with its sharp point shows. 
that it is intended for stabbing, and that being carried, as accused 
said, for the object of protecting his property, it comes within the de- 
finition of “arms.” The knife is, it 1s said, on the border line be 
tween arms and innocent domestic articles. It is not contended that 
the knife is intended for, or is suitable for, warfare, and it is admitted 
that the purpose for which a weapon is carried cannot be a sufficient 
test of whether it is an arm or not. 

So far as my expericnce goes, clasp-knives are as often as not 
pointed as round-ended, pr obably more often so, and they are certainly 
not usually made for the purpose of stabbing or wounding any more 
than a file or a chisel. The knile at present in question is a specially 
large one, but it is not shown that it is made or sold asa weapon of 
offence or defence. I am unable to see how, so long as a clasp-knife 
is such that it may be carried in an ordinary pocket, it can be said to, 
come within the definition of arms. It is not a dagger (this has not 
been contended) and it is not designed for, or suitable for, warfare. If 
fixed to a stick or spearshaft, the combination might form an arm. 
It isnot perhaps very material to the present case, but it may be 
noted that if clasp-knives are declared to be arms (and J sce no means 
of laying down, except by Icgislative action, that a clasp-knife exceed- 
ing a particular length or having a certain form is to be held to be an 
arm), then the machinery for manufacturing clasp-knives is also in- 
cluded in ‘arms, ” nor perhaps does it concern this decision that. such 
a ruling as | antasked to give would lay innocent people, carrying an 
article of very common use, often to annoyance and prosecution, 1 
consider that to include in the definition of “arms” the clasp-knife in 
question would be to give the Act a wider scope than that intended 
by the Legislature, and I sce no sufficient reason for departing from 
ie principles s laid down in the decision in the case of Queen-Im press 

v. Nea Ne U, above quoted, If in any particular case of prosecution 
wishes to show that a particular implement not obviously within the 
definition of “arms”? is yet an-arm, evidence should be produced to 
prove that the implement is by the nature of the thing a weapon of 
offence suitable for warfare. 

This appeal must be dismissed. 
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a fe Criminal Revision 
Before F. S. Copleston, Esq. | on tt 
AH SIN ox AH. SAI 7 QUEEN-EMPRESS. 1898. 
me December 
Mr. Bagram—Advocate for the applicant. 9. 


Ilegal sale by servant of manager of licensed liquor shap-—Presence and privity 
, of manager to such sales—Excise Act, s. 49. 


The accused was manager. or agent for the licensce of a shop in which liquor 
was sold in excess of the quantity allowed by the license. ‘The liquor was sold not 
by the acevsed, but by his servant. 


Held—That in the absence of anything to show that accused was present, or 
was in any way privy to the illegal sale, accused could not properly be convicted 
under section 49 of the Excise Act. 

THE accused Ah Sin-was convicted in a summary trial under section 
49 of the Excise Act of selling fermented liquor in a licensed shop ‘in 
excess of the quantity allowed by the license, and was fined Rs. 150 
and ordered to suffer one menth’s simple imprisonment in default of 
payment. The fine was paid. The accused was manager of the shop 
tor the actual licensee. The liquor was sold not by the accused, but 
by his:servant, and it was not shown that accused was present or was 
in any way privy to the sale. 

This application for revision is based on various grounds. It is 
sought to show that the size of the doftles not being specified, they 
may have been pints or any other kind of bottle. The words gzart- 
botiles do not appear, but, while pointing out that the Magistrate 
should have noted the kind of bottle, I shall for the purpose of this case 
take it. that the bottles were reputed quart-bottles and that the sale 
was made’ of a quantity not allowed by the terms of the license. 


Then it is contended that the conviction should have been under 
“section 52 of a breach of the conditions of the license and not 49. 
The point is not onc free from difficulty, but I am not prepared to 
hold that a conviction under section 49 was wrong. Scction 21 says 
that no fermented liquor “shall be sold except under and in accord- 
“fance with, the term of a license, &c.,” and section 4q makes punish- 
able any sale in contravention of section 21. The case of Ak Shein 
and Ah Yiny. Queen-I-mpress, Selected Judgments, 373, in which 
it was stated that the servant who sold liquor to Europea: soldiers in 
uniform should have been convicted under section 42 (now 52) was 
not quite on all fours with this. 


Then further it is contended that the manager or agent of the 
licensee not having been privy to the illegal sale could not properly 
be convicted under section 49. This contention is undoubtedly cor- 
rect. There was, as I have remarked, nothing to show that the 
manager knew of, or connived at, the act of his servant. The law on 
this point has been clearly explained in the decision of the case already 
cited. 

; Mie conviction of Ah Sin is set aside and the fine must be re- 
unded. 
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Before F. S. Copleston, Esq. 
QUEEN-EMPRESS v. NGA AUNG NE and ning oTEERs. 
Village headman’s ovders, disobedience of —Keeping pigs in erclosures—Lower 
Burma Villages Act, s. 9. 

The headman :of avillage, finding that pigs destroyed the saddynes crop near.the 
village, issued: an order to all his villagers that they should keep their pigs in en- 
closures to prevent trespassing. 

Held—that the issue of such an order does not appear to be one cf the public 
duties of a village headman which every resident of a village must, under section 
g of the Lower Burma Village Act, assist him in executing. 

‘Tue following reference was made by the Sessions Judge, Irra- 
waddy, to the Judicial Commissioner, Lower Burma :— 

“ The facts of the case are.as follows :— 

The accused on conviction by the Township Magistrate, exercising the powers 
of a Magistrate of the first class, v were sentenced to pay a fine of Rs. 10 each, in 
default seven days’ rigorous imprisonment. The proceedings are followed for revi- 
sion on the following grounds : _ 

“‘ The headman ordered pigs to be kept in enclosures to prevent their trespassing. 
Accused disobeyed this order. Unless keeping pigs loose can be regarded as a 
public nuisance [in which case section 6 (7) (i) of the Lower Burma ‘Villages Act 


would apply], I.do not think the conviction can be supported. In any case the 
fines appear excessive.’ : : 2 


The order of this Court was-as follows :— 

The headman fouud that pigs destroyed the paddy crop near the 
village and issued a uvotice to all villagers, which was published to the 
above effect. The issue of such an order does not’appear to be one 
of the public duties of a headman which every resident of ‘a village 
must, under section g of the Lower Burma Villages Act, assist him in 
executing. 

The clause quoted by the Sessions Judge cannot apply, because 
there-is no evidence that the Commissioner, with the previous sanction 
of the Local Government, has prescribed any such ‘measure as the 
headman took to prevent the public nuisance complained’ of, even 
assuming the destruction of the paddy crops to be a public nuisance, 
which point the Magistrate did not discuss. 

The convictions and sentences are set aside and the fines must be 
refunded. There is nothing to show that the ten accused were’ pro- 
perly tried together, aud apparently they should have — ‘Separatel yo 
tried. 


Before F. S. Copleston, Esq. 
MAUNG LU GYI anp one v. MAUNG GVI. 


Appeal No. 268 of Mr. Burn—for appellant — Messrs. Chin Toon and Villa—for re- 


1898. 
December . 
16. 





spondent. 


Reiifudicnte-—Canise of action, identity of— Origin of suit diferent ~ — Civil ns 
: dure Code, s. 13. : 


A-used B for a declaratory decree in respect of land in the possession of B, which 


- & wished-to attach: as the property of his judgment-debtor C. ..The ‘suit was de- 


cided against A on the ground that the land did not belong to C but to B.. .A sub- 

sequently obtained another decree against C and repeated the suit against B for 

precisely the same object and again failed on the ground that the suit was barred. 
{n appeal it was urged that as: the. second action was brought as a sequel to a 
second and distinct decree the cause of action.was new and the suit different. 
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Held—that the cause of action was identical, though the origin of the suit was 
different ; that in both suits the point at issue was whetues as between the parties 
the land belonged to C or to B, and that consequently the suit was barred as res- 
gudtcata, 

THE only question jn this appeal is whether the suit is barred by 
section 13, Civil Procedure Code, as res-judicata. 

In the first suit by the same plaintiffs, Nea Lu Gyi and Nea Kyu 
against the same defendant, Maung Gyi, a declaratory decree was 
sued for in respect of land in the possession of defendant, which the 
plaintiffs wished to attach as the property of their judement-debtor, 
Maung Shwe Lok. Defendant in that suit alleged that the land be- 
longed to him. The suit was tried in a bricf and summary manner, 
but the issue was clear and the decree of the District Judge on appeal 
was not appealed against. Vlaintilis subsequently. obtained another 
decree against their former judgment-debtor and repeated the suit 
against the defendant for preciscly the same object. They again 
failed on the ground that the suit was barred. It is argued (hat ‘as 
the present action is brought as a sequel to a sccond and distinct 
decree. the cause of action is new and the suit is different. The ex- 
pression cause of action docs not occur in section 13, Criminal Pro- 
cedure,Code, but apart from this the cause of action is identical, though 
the origin of the suit may be different. The question is as to what 
was in issue in the. former and present suit, and this clearly was 
whether as between these parties the land was the defendant Maung 
Gyi’s property or that of Maung Shwe Lok's. It has also been sug- 
gested. that in appeal in the former suit the District Judge gave 
plaintiffs permission to bring a fresh suit against Afaung Shwe Lék, 

“meaning, however, to give permission to suc the defendant Maung Cyz 
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again. I can see no reason whatever to suppose that the District 


Judge intended to give such permission, and, if he did, it would not 
help. the plaintiffs, because the Judge has no power to grant such per- 
mission. 

If Mr. Burn’s main contention in this appeal were correct, there 
would be nothing to prevent plaintiffs suing Maung Gyi under sce- 
tion 283, Criminal Procedure Code, every time they obtained a decree 
for moncy against Maung Shwe LOk and failing m the ordinary way 
to execute it against this land. 

This suit. is barred as being re-syadicala, and this appeal is dismissed 
with costs. 


Lefore Ff. S. Copleston, Lsq. 
QUEEN-EMPRESS v NGA PO SIN. 
Order for detention in a reformatory passed in lieu of sentences of fine—lupris 
sonment asa substentiae sentence and inprisountent in defull of payment of fine 
—Conditionul order—RKeformutury Schoals Act, s. & 
Section 8 of the Reformatory Schovuis Act docs nov refer to imprisonment naward- 

ed in delaul€ of payment of a fine to which an offender has been sentenced. 

* There is no authority for directing Chat, imprisonment in a reformatory shall ter- 
minate on payment of a fine. 


Criminal Revision 
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Criminal Revision .THE.following reference was made by the Sessions Judge, Irrawaddy 
No. rr74oF >to ‘the-Judicial “Commissioner, Lower Burma. ~ The-facts’of the case: 
eas “are as follows :— : 


Decembe be eases eae bee Soe 
Sa ”* ‘The accused on conviction by the Subdivisional Magistrate exer- 
. ==. . eising the powers of a Magistrate of the 1st class and Subdivisional - 


» ‘Magistrate was séntenced to pay a fine of Rs. 100, in default:six months’ - 
rigorous imprisonment, and in lieu of the imprisonment to be detained 
in a reformatory for five years. ? 

The proceedings are forwarded for revision on the following grounds : 
Section 8 of the Reformatory Act appears to me to refer.to substan- 

“tive sentences of imprisonment and not to sentences in which fine is 

the ‘substantive senteuce and imprisonment awarded only in default. 
of payment of the fine. In this case the fine has been paid, but I ven- 
ture to think an authoritative ruling on this point is desirable, 

The order of this Court was as follows :— 
The order passed by the Magistrate appears to be illegal. Section 
8, Act VIII of 1898, begins: “Whenever a youthful offender is sen- 
‘tenced to transportation or imprisonment, &c’’ The question of the 
legality of the direction of the Magistrate sending the offender to a 
. ,xeformatory school depends on whether the imprisonment in default of 
fine is to be held to be a sentence of imprisonment within the meaning - 

- of section 8. SC OEE 

‘Section’ 64, Indian ‘Penal Code, ‘contains the following expressions : | 
“In every casé,” &c., ‘in which the offender is sentenced to a fine it 
“ shall. be competent to the Court which sentences the offender to direct . . 
“ by the sentence that in default of payment, &c.,” and section 65 says 
“The term for which the Court directs the offender to be imprisoned 
“in default of payment of a fine, &c.” Z 

. The sections following section 65 speak of imprisonment zwposed- 

and fixed in default of fine. In some sections of the Criminal Procedure 
Code a distinction also appears to be drawn. Section 32 states the - 
law as to sentences which Magistrates can pass. In section 33 the ex- 
pression used is award of imprisonment in default of payment of fine. .- 
The award of substantive imprisonment is also spoken of, but in clause 
(2) the terms imprisonment awarded and substantive sentence of tm- 
‘prisonment are used. Clause (2) section 398, Criminal Procedure Code, 
indicates a similar distinction between imprisonment asa substantive’ 
sentence and imprisonment in default of paymént of fine. In the — 
explanation to sections 413 and 415 both kinds of imprisonment are 

“referred to as sentences, but on consideration of the question | am: of 

“Opinion that section 8 of the Reformatory Schools Act dees not refer 
_. to imprisonment awarded in default of payment of a fine to which an — 

offender has been sentenced. ee 

The Magistrate’s order was as follows: “If the fine remains.unpaid 

“ within seven days, as the accused is a fit inmate for a reformatory, 

“he will be detained in a reformatory till he attains the age of 18 for ~ 

“the period of five years” sae. a 

It does not appear that the Magistrate had any power to’pass'a - 

conditional order of this kind. The result of such an order might. be ™: 

that, if it took the parents or friends of the juvenile offender eight 
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“days to collect and pay the fine, the lad would have to remain five Crtminal Revisios 





years ina reformatory ; whereas, if the fine had been paid a dayearlier “% Se 74 of 
he would have been released. There is no authority for directing that Phot ce 
imprisonment in a reformatory shall terminate on payment of a fine. 17. 
Therefore the above result, surely undesirable, might follow in case — 
the Magistrace’s order were to take effect. 
In this case the fine was paid, and the offender was no doubt re- 
leased. I will not in the absence of fuller information pass any further 
orders in the case. Section. 16 of the Act might possibly be held to 
preclude: this Couit from altering in revision an order for the substi- 
tution of detention in a reformatory for imprisonment even in this 
‘case, but for reasons above set out the order passed is illegal. 
Before F. S. Copleston, Esq. Criminal Revisio: 
PUTTU v. QUEEN-EMPRESS. No, 1146 of 
Order for detention in a reformatory passed in lieu of a sentence of whipping— oy 
_ Reformatory Schools «ict, ss. 8-15 —Power of High Court to deal with an order 20. 
of detention in a reformatory pussed by a Magistrate without authority. Pes 


‘A boy of nine years convicted of theft was sentenced to 15 stripes and in lieu 
thereof was ordered to be detained in the reformatcry for seven years. 

Held—th at, under section 8, Reformafory Schools Act, an order for detention in 
‘a reformatory can only be. passed in lieu of a sentence of transportation or im- 
prisonment and that consequently the order was illegal. 

Held also;—that section 16, Reformatory Schools Act, does not bar the Court of 
thé Judicial Commissioner io deal as a High Court with an order of detention in a 
reformatory passed by a Magistrate without authority. 

‘THE Subdivisional Magistrate convicted Puttu, a boy of the age of 
nine years, under section 379, Indian Penal Code, and sentenced him 
to suffer 15 stripes, and in place of this punishment to be sent to a 
- reformatory school for seven years. The whipping has been inflicted 
and the boy is also detained in the reformatory, whence this application 
has been submitted, Section 8 of the Reformatory Schools Act permits 
an order for detention in a reformatory instead of the offender under- 
going a sentence of transportation or imprisonment. Here there was no 
such sentence, but a sentence of whipping, and no order for detention 
ina reformatory could legally be passed. Iam of opinion, following 
the ‘principles laid down in this Court’s Criminal Revision No. 466 of 

1898 (Queen-Empress v. Nga Nyan Wun, Page 441, Printed Judg- 
‘ménts) that, where the Magistrate had no authority t# order detention 
in a reformatory, the provisions of section 16 of the Reformatory Schools 
‘Act do not bar the jurisdiction of the Court of the Judicial Commis- 
‘sioner acting asa High Court to alter on revision the order of deten- 
tion; and that this Court has power in the present case to alter the 
order for detention, 

The Subdivisional Magistrate, in submitting his proceedings, has sug- 
“ gested that a term of imprisonment, to which the accused was liable 
as well as to whipping on account of a previous conviction should be 
added so as to make the order for detention legal ; but this enhancement 

of sentence does not appear to me to be convenient. The boy is young 
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Criminal Revision and there is no harm under the circumstances in giving him another 
No. 1146-0f chance before ordering his confinement. 





Pt me The order for detention in the Refor matory Schools is set aside and 

30. _the applicant will be released. 
[SPECIAL COURT.] 
Criminal. Refer- Before F: S. Copleston, Esq. and W. Bigge, sq. 
ce No. 
ea, of QUEEN-EMPRESS v. NGA MYAING GYI anp anoruer. 

December “Imprisonmet as well as fine”—Construction of the words In dan Penal Code, 

ai. s. 65—General Clauses Act, s. 25. 


a5 The words “imprisonment as well as fine” contained in scction 65, Indian 
Penal Code, must be held include “imprisonment dud fine” and also “ im- 
prisonment or fine. 

THE case was referred by the Judicial Commissioner, Lower Rur- 
ma, to the Special Court, with the following order :— 

“This is a reference by the District Magistrate, Thayetmyo. 

“The first class Magistrate, Myede township, convicted certain 
persons under sections 3 and 4 of the Gambling Act.” Nga Myaing 
Gyi was sentenced under section 3 to pay a fine of Rs. 15, or in default 

' to suffer two months’ rigorous imprisonment. He was also convicted 
and sentenced separately under section 4, and in default to one 
month’s rigorous imprisonment. The second sentence, as | have al- 
ready recently held in Criminal Revision No, g86 of 1898, -is illegal. 
Nga Tauk Te was sentenced under scction 4 to pay a fine of Rs. 5 or 
in default to suffer one month’s rigorous imprisonment. 

“The District Magistrate, procceding on a ruling-of this Eguet in 
Criminal Revision No. 1453.01. 1897 (Queen-Empress v- Ah Hein 
and 29 others), Printed Judgments, page 385, holds that the longest | 
periods of imprisonment that can be awarded under scctions 3 He 4; 
Gambling Act, are three wecks and one week respectively. 
~ In the revisioa case I have quoted the learned Judicial Commis- 
sioner, Mr. Hosking, held that section 65 of the Indian Penal Code 
had been made applicable by section 25, General: Clauscs Act, 1897, 
to fines inflicted under the Public Gambling Act, 1867, by section 25 
of the General Clauses Act, 1897, and that therefore ati accused con- 
victed under section 4 of the Public Gambling Act cannot be sen- 
tenced to more than one week’s imprisonment in default. of payment 
of fine, Previous to this ruling the law followed was that stated in 
section 68 (d) of the Criminal Circulars of this Court, in which it is 
laid down that ‘section 65, Indian Penal Code, is. not applicable to 
‘offences punishable with imprisonment or fine, cyt, oflences under 
‘sections 3 and 4 of the Gambling Act, 1867. In such cases therefore 
‘there is no restriction upon a Magistrate’s power of imprisonment 

‘in default of payment of fine, except that imposed by section 32, 
‘Code of Crna Procedure.’ 

By the General Clauses Act, 1 of 1868, sections 63 to 70, Indian 
Penal Code, were not made to apply to‘lines imposed under General 
Acts passed before 3rd June 1868. Section 25 of the General Clauses 
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” Act, X of 1897, extends the operation of these sections to a// Acts, but 

it otherwise does not appear to me to alter the law ; and in my opinion 

the sections, 63 to 70, are to be applied to offences under ail Acts only 
when they are by their wording applicable. 

' “Section 65 Indian Penal Code, applies to cases in which an offence 

is ‘ punishable with imprisonment as well as fine,’ and sections 3 and 

‘4, Gambling Act, are not such offences; therefore it seems to me that 


- section 65 does not apply and should not be held to have been applied. 


by the passing of section 25, General Clauses Act, 1897. 

' “My learned predecessor's ruling has been published and is now no 
doubt guiding the Courts, and I have been frequently, by the District 
' Magistrate of Thayetmyo, asked to reduce sentences of imprisonment 
in default of fine which are not in accordance with that ruling. I 
think, before over-ruling a point on which Mr. Hosking so recently 
gave a decision, it is well to make a reference to the Special Court. 
: ‘d accordingly, undex section 67, Burma Courts Act, refer to the Special 
Court for opinion to point whether section 65, Indian Penal Code, 
applies in the way above discribed to sentences of imprisonment in 
default of payment of fine inflicted under sections 3 and 4, Public 
Gambling Act.” 

~The Judgment of the Court was delivered by COPLESTON, J.— 

I would answer the question of the Judicial Commissioner, Lower 
Burma, namely, whether section 65, Indian Penal Court, applies to 
sentences of imprisonment in default of payment of fine imposed 
under sections 3 arid 4 of the Public Gambling Act so as to limit the 
term of such imprisonment to one-fourth of the maximum term 
awardable as a substantive sentence, in the affirmative. 

1 am still of opinion that, if the words “ imprisonment as well as 
fine” were to be construed as meaning only both imprisonment and 
fine and as not including imprisonment o7 fine, section 25 of the 
General Clauses Act would not operate to extend section 65, Indian 
* Penal Code, to the sections of the Gambling Act, above cited: and I 
think that, when my predecessor gave the decision in Queen-Empress 
v. Ah Hein and others, published at page 385, Printed Judgments, 
1897, Mr. Hosking must have overlooked the fact that up to that time 
the law in force in Lower Burma interpreted the words “imprison- 
ment as well as fine” in section 65, Indian Penal Code, as meaning 
‘both imprisonment avd fine. Had he not done so, I think he would 
have noticed the point. 

That this was the authorized interpretation is shown:by a reference 
> to section 68 (d) of the Criminal Circulars and to Criminal Revision 
No. 553 of t889 (Queen-Empress v. Nga Son Gaung and others) pub- 
lished at page 486, Ripley’s Selected Judgments, But except the 
above circular and judgment, I have not found authority for this in- 
terpretation, while there are several decisions which confirm what 
used to be and is again my own view, namely, that the expression 
, “imprisonment as well as fine” includes imprisonment or fine. One 
of these ‘is a ruling on reférence of the Special Court of Burma (Queen- 
| Empress v. Nga K 'yée, 1878) published at page 4o1 of Moyle’s Criminal 
-Circulars {Edition 1894). This was, like the case now before US, 2 
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conviction under the Gambling Act. A Full Bench Ruling of the 
Allahabad High Court (The Empress of India v. Darba and others) 
I. L. R., AJL, 461) and a Full Bench Ruling of the Madras High 
Court (Queen-Empress v. Venkatesagadu and others, 1. LL. R., to 
Mad., 165, 1887), quoting another Full Bench Ruling of 1881 (Weir’s 
Criminal Digest, page 335) are complete authorities. There is also 
as has been pointed out in a recently published decision of the Judicial 
Commissioner, Upper Burma (Qucen-Empress v. Nga Tun Hla, 
Criminal Revision No. 385 of 1898), an authoritative interpretation 
by the Legislature contained in section 37 of the Police Act... 

It scems unnecessary to go into further details of arguments drawn 
from the sections 64, 65, and 67, Indian Penal Code, themsclves to 
show that “imprisonment as well as fine” must be held to include 
“imprisonment axd fine” and also “Imprisonment ov fine.” There- 
forc, even if section 65, Indian Penal Code, did not apply, as rulings 
above quoted would scem-to show it did, to limit the imprisonment 
awardable in default of fine under sections 3 and 4, Gambling Act, 
before the passiug of the Gencral Clauscs Act, 1897, it is clear that 
the section does now apply, and it follows that section 68 of the Cri- 
minal Circulars of the Judicial Commissioner, ewer Burma, should 
be cancelled and that the decision on the point under discussion 
given in Oueen-Empress v. Nga Son Gaung and others, page 486, 
Ripley’s Selected Judgments, should be over-ruled, since it has a wider 
direct application that the Judicial Commissioner's ruling in Queen- 
Empress v. Ah Hein and others, page 385, Printed Judgments. 

W. BiGGE, J.—I concur. 





Before F. S. Copleston, Esq. 


°NGA PRU TUN alias SHWE U anv Two orTners v. QUEEN- 
EMPRESS. : 


Government Advocate—for the Crown. 
Enhanced punishment—Atiempt to commit extortion—Maximum term of impri- 
sonment—~Application of s. 75, Indian Penal Cade. 


An offence under section 284, rend with 511, Indian Penal Code, is not an 
offence punishable under Chapter XVII of that Code and even if section 75 
were otherwise applicable to an attempt to Commit an offence punishable under 
Chapter XVII, the maximuzz punishment for the offence (sections 384-511) being 
only one-and-a-half years, no enhancement,under section 75 would be legal. 


The following judgment was passed by the Sessions Judge. 


“The evidence in this case clearly shows that the second and third accused, 
Shwe U and Tha Tun Pra, acting in collusion with first accused, Shwe Jon, who 
has pleaded guilty to stealing a boat, endeavoured to extort money from the man 
who had bought that stolen boat from first accused by false assertions that it 
belonged to them and threats that they would [report the matter at the policc- 
station and get him arrested for the dishonest possession of stolen property, if he 
did not pay up. ‘The second accused posed as the real owner of the boat and the 
third accused as his servant, but there can be no doubt that they acted in collusion 
throughout. Second accused stated that he really had lost a boat and thought this 
was the one, but he produces no evidence of the loss. Similarly he and third ac- 
cused contradict the account of the prosecution as to how and when they were 
arrested, but they produce no evidence in support of their own story. 
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“ Finding.— The Court, agreeing with the assessors, finds that Shwe U and Tha 
Tun Pru, sons of Shwe Ah and Mya Kaing respectively, are guilty of the offence 
specified in the charge, namely, that they have attempted to commit extortion, 
Shwe U being liable to enhanced penalty under section 75, Indian Penal Cede, and 
have thereby committed an offence punishable under section 384-511 of the Indian 
Penal Ccde, and the Court directs that the said Shwe U do suffer five years’ 
rigorous imprisonment and Tha ‘Tun Pru two years’ rigorous imprisonment. 

« Maung Shwe Lon is convicted on his own plea of guilty of theft under section 
379, Indian Penal Code. Taking into consideration his subsequent conduct, I do 
not think I should pass less than the maximum sentence for the offence. 

« Finding. -Yhe Court finds that Shwe Lon, son of Hla Paw Thu. is guilty of 
the offence specified in the charge, namely, that he has committed the offence of 

theft and has thereby committed an offence punishable under section 379 of the 
Indian Penal Code, and the Court directs that the said Shwe Lon do sufler three 
years’ rigorous imprisonment.” : 

The Judgment of this Court in appeal was as follows :— 

This appeal was admitted because the sentence passed on the 
accused Nga Pru (alias Shwe U), namely, five years’ rigorous impri- 
sonment, appeared to be illegal. The proper section under which to 
convict Nga Pru and Tha Tun Pru was scction 385, Indian Penal 
Code, which is specially applicable to such an attempt at . extortion 
as is proved in this case. Section 384 read with section 511 is less 
applicable and would permit only one and a half years’ rigorous 
imprisonment, whereas section 385§ allows two ycars. 

But in neither case would section 75 be applicable. The Sessions 
Judge was in error in applying section 75 to a conviction for an 
attempt.to commit an offence punishable, under Chapter XVI, 
Indian Penal Code, with imprisonment for three years or upwards. 
This section 75 docs not apply to the attempt because an offence 

unishable under sections 384-511 is not an offence punishable under 
Chapter XVII; and, even if section 75 were otherwise applicable te 
an attempt to Commit an offence punishable under Chapter XVII, the 
maximum punishment for the offence sections 384-511 being only one 
and a half years, no enhancement under section 75 would be legal. 

I alter the convictions of Nga Pru and Tha Tun Pru to convictions 
under section 385, Indian Penal Code, and reduce the sentence passed 
on Nga Pru to two years’ rigorous imprisonment. The sentence of 
two years passed on Tha Tun Pru will now be legal and may stand. 
The conviction and sentence passed on Nga Pru Tun a4as Nga Shwe 
Lon are legal and need no alteration. The appeals of Nga Shwe Lon 
and Tha ‘Tun Pru are dismissed. 





Before F. S. Copleston, Esq. 
MAUNG SHWE HLAING v. MAUNG SHWE DOK. 
Mr. Wilkins—for appellant. Messrs. /iddis and Connell—for ree 
spondent. 
Land ostensibly sold—Mortyage—Burden af proof. 

When a plaintiff secks to redeem land ostensibly sold on the ground of there 
being a separate oral agreement. to treat the transaction as a mortgage, the burden 
of proof of such mortgaye is on the plaintiff, and the evidence of such morlgag 
transaction must be clear and credible. 

THIS is a suit by Maung Shwe Hlaing to redcem land made over to 
defendant Maung Shwe Dok by outright sale. The land had been 
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mort gaged i in the year 1253 B.E. to defendant for Rs. 200, and in the 
following year, being unable to pay principal and interest, plaintiff 
admittedly sold the land to defendant. Plaintiff states that there was 
an unregistered deed of sale : defendant denies this. Mutation ofnames - 
“was effected in the thugyi’s register, the transaction being recorded - 
as asale. Plaintiff worked the land on rent for two years and then 
_ defendant let it:out to others. The Court of First Instance held that . 
“it is clear that the intention of both plaintiff and defendant, as is the © 
“usual practice between cultivators borrowing money atid money- 
“lenders, was to treat the transaction as a mortgage. ” "The Judge also 
says: “ The defendant has not been able to satisfactorily, prove that. 
“the transaction was a sale and purchase.” In making this last remark 
the Myodk appears to have lost sight of two facts ; ; first that the 
burden of proof was no plaintiff to show that the transaction was a 
mortgage, and, secondly, that plaintiff admitted an ostensible out-and- 
outsale. The Judge relied on the evidence of the circle clerk, Maung 
Aving Gyaw, who says, in re-examination it must be noted, that at 
the time when plaintiff and defendant came to get mulation of names 
made, defendant said: I do not want the paddy-lands, but want to 
“take my money. You may redeem the lands at any time whenever 
sf required. ”’ It is not clear why this witness recollects these details of 
conversation, and no attempt is made to explain why, if a mortgage 
was intended, the transaction should have been called:a sale. The 
thugyi, Maung Shwe Bu, also a witness, does not go as far as his 
clerk. He states that defendant said : “I do not want your paddy- 
as ‘Iand, but I want Rs. 300,’ and the plaintiff then said.that he.had no 
“money to pay and that he would give the paddy-land. I do not re- 
“member how they settled the matter. I effected the mutation.of . 
‘names according to Register IX.” The counterfoil, as has been 
ae records an absolute sale. 
The Lower Appellate Court held that, 2 as plaintiff admitted an un- 
registered deed and did not produce it, ‘there was “no legal evidence . 
“ of the terms of the contract between the parties, the only part of the . 
“ evidence offered, namely, proof of the document, which is admissible 
“ under the evidence Act, being inadmissible under the Registration | 
“Act. The burden of proof that the terms of the contract were such 
“as to invalidate defendant-appellant’s title to the land is on respond- — 
“ent, and, as he has not discharged it, the presumption that appel- 
“Jant is cbsolute owner of the land is unrebutted and I must hold 
“ accordingly that there was no mortgage.” Part of these remarks is 
rather obscure. The alleged unregistered deed of .sale was not pro- 
duced, and since plaintiff admitted a sale, this was really of no import~ 
ance. I do not think, as the Lower Appellate Judge seems to hold, 
that, not being. able to prove this unregistered deed, plaintiff was 
debarred from offering evidence to show that the real transaction | 
which was intended to take effect was an oral one of mortgage. The 
Court of First Instance was right in going,into this question : and no 
objection has been raised in the arguments of the learned Advocates 
in this Court to the admission of evidence as to a separate oral ae 
ment, The case has been argued onthe evidence recorded. 
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Je to accept the finding of the Court of First Instance. 
ightly regards the evidence of three of plaintiff’s witnesscs, 
the same position as himself, as of little value, and in re- 
evidence ] have quoted and holding that it is sufficient 
he intention to scll and buy the land I think the Myoék 
The thugyi doves not corroborate the clerk in the im- 
cular of a promise to allow redemption. It appears 
improbable that plaintiff would even only ostensibly sell 
is he says, about twice as much as the debt, and also im- 
. defendant would say in such acase that he did not want 
ut, if the land was worth at that time about the amount 
he sale is not unlikely. It is clear that plaintiff knew the 
tween a mortgage and a sale and no reason is assigned 
‘ing, as he says he did, a formal though unregistered 

if he only meant to mortgage the land. Rulings of this 
imiticd evidence to show a sepatate and different agree- 
d to operate as the rcal agreement even where a plainly 
ment exists, but where a plaintiff seeks, as in this case, 
id ostensibly sold on the ground of such separate oral 
1c burden of proof of mortgage is on the plaintiff and the 

uch mortgage transaction must be clear and credible. In 
evidence is not clear and it would be unsafe to act upon 

a case in which it can even be said that the evidence on 

apparently credible, but that it is doubtful which side can 

ve proved its contention, and that therefore the mortgage 

med having respect to the reluctance of Burmese agri- 
yart with their land absolutely. The Burmese of the 
1 Lower Burma are for the most part well aware of the 

ween a sale and a mortgage, and, if thcy intend a mort- 

is dangerous for them to cxecute a deed of sale and rely 

ice, Which must often be open to doubt, to prove a mort- 

aot suggested that plaintiff and defendant in this case 

ostensible sale in order to preserve the property from 

de 
the land was sold and that there is, no right of redemp- 
miss this appeal with costs. 








Before I. S. Copleston, Esq. 
MAUNG SHWE KYWA »w MAUNG PYU. 
Messrs, Yun Win and L//a Baw—for appellant. 
ditional sale—Absolule sale— Redempltion—Lvidence, 


to show that a sale of land was not intended to operate as a sale 
here was a separate agreement that redemption should be allowed 


Ayo&k held, and there is no doubt whatever that he was 
so, thal. the Jand in which plaintiff, Maung Pyu sceks to 
t mortgaged for Rs. 120 by Mi Paing The to defendant, 
Kywa, was sold outright for Ks. 150. The Myo6k 
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: Fister: held: that althoneh the defendant had after the sale said he 


i Appeal fel 297. F would return the land when. Mi -Paing The wanted it back yet that the 


tenes 
 r1th, 
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fore merely a proposal and. is not 


promise was not binding on the defendant alter Mi Paing The’s death. 
The present plaintiff-respondent i is son of Mi Paing The, who died not 
long after the sale was effected in Kason, 1258 BLE, 
The district Judge in appeal did not, I think, quite seicedielie hes: 
cribe the Myodk’s finding when he said that the Myoék found that the 
transaction was a sale restricted by the promise that Mi Paing The i 
could take back'the land when she wanted it and that it was therefore. . 


‘a conditional sale because the evidence that has been accepted as true - 


goes to show that the plaintiff's mother wished to sell the land, but that 


no one would give even Rs. 150 but defendant, and that the offer or. - 


promise. made by the defendant was subsequent to and apart from the 
sale. The District Judge held that the right to redeem survived Mi 
Paing The’s death and lie reversed the Myodk’s decision and granted 
plaintiff a decree. It is urged in appeal that the defendant’s promise 
was vague, that there was no accepiance thereof, and that it was there- 

Ainding on the defendant-appellant. 
The. evidence for. the plaintiff which asserted a mortgage for Ks. 120 
was rejected and therefore the only evidence of any promise to allow 


redemption i is that contained in the deposition of Maung Thi, third ee 


witness for the defendant, and is as follows :— 
“Shwe Kywa-said that he would return the land when she wanted it: back.” 


_ The Thugyi says that “ Mi Paing The tried to sell the land for 


Re “Rs. 150 to others... No one would take the land for Rs, 150.” The, 
_ object of the sale was to repay a mortgage debt of Ks. 120 to Nga Te an 
“to whom the land was in danger of being forfeited. The sum of Rs. band 
- 120 was repaid and Rs. 30 was given to Mi Paing The. It appears 


that though the land is much more valuable now, Mi Paing The, at the, 


time of the sale made a fair bargain and the accepted evidence shows... - 
that although a mortgage had been contemplated and talked of the, . 


actual transaction was asale. ‘The burden of proof of an.agreement .. 


-to allow redemption is on the plaintiff and the only accepted evidence. 


of such agreement i is the offer of defendant proved in the manner, al- 
ready set “out. Maung Kywa’ s offer isvague. It does not appear that. 


. Mi Paing The. accepted it and I do not consider that the evidence is 


sufficient to prove that either Mi Paing The orher heirs had _a right to 
redeem the land. As I have held in other cases of this kind the evi- 
denceto. shcw that a sale of land was not intended to operate as a 


gale ox to show that there was aseparate agreemert that redemption s ; 


should be allowed must be clear. Burmans in most parts of .Lower 
Burma are well aware, as‘indeed is evident in this case, of the, differ- 
ence between.a sale outright and a mortgage or conditional sale. 


The respondent-plaintiff has been served with a notice, but has ‘not A 
appeared, and this appeal has therefore been heard ex parte. e 


The decrée of the Lower Appellate Court, is set pete and: that of q 4 
the seit is restored, math costs. 
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Before F. S. Copleston, Esq. Civil Second 
2 : Appeal No. 296.0; 
THA DUN U vw. Mr. HEAP or Messrs. HEAP & Co. 7808. AD 
Mr. Lentaigne—for appellant. | Hla Baw and Tun Win—for respondent. Fanuary 
' Suit to establish right to'sale-proceeds of attached property—Claim to such property I rs th, 
0 1899. 


as tenant of land mortgaged—Execution of lease of tenancy—Consideration 

—Burden of proof. : A 

A attached in execution of a decree, which he had obtained against B, goo - 
baskets of paddy grown on land which belonged to B, but was mortgaged to A.C. 
‘claim‘ng to have cultivated the land as tenant of B, applied for removal of attach- 
ment and was successful in respect of half the paddy attached, the Court holding 
that Band C had jointly cultivated the lend and that each owned half the produce. 
C then filed a suit to have his right as tenant of the land under a duly registered 
lease declared against the sum realized by the sale of the remaining half of the 
produce of the land. The Court dismissed C’s suit on the ground among others 
that the lease of ‘tenancy was fraudulently executed, and that the cunsideration 
stated as rent was falsely stated. It being urged in appeal that once the execution 
of the lease was admitted the onus of proof of -want of consideration was shifted 


toA: 

Held—that even if it were admitted that B had executed, a lease of tenancy in 
favour of C, the burden cf proving consideration as against A, who was not 2 
party to the document, lay upon C. 

- THIS isa somewhat peculiar case. Messrs. Heap and Company the 
respondent (defendant) in this case executed a decree which they 
had obtained against one Nga Shwe Gén by attachment of go> baskets 
of paddy grown on.land belonging to him (but alleged to ave been 
mortgaged to Heap and Company) on the ground that he, Maung Shwe 
Gén, hadcultivated the land. The present plaintiff, Maung Tha Dun 
U, claiming to have cultivated the land in question as the tenant of 
Maung Shwe Gin, applied for removal of attachment from the paddy 
above mentioned and obtained an order for removal in respect of half 
the paddy, the Judge holding in the miscellaneous case that plaintiff 
and Maung Shwe Gon cultivated the land together and that each owned 
half the produce. Heap and Company took no further action to execute 
this decree against the whole of the paddv, but Maung Tha Dun U 
brought a suit against Heap and Company, Maung Shwe Gin, and an 
alleged tenant of Heap and Company, Maung Po Wa, to get his right 
declared against the sum realized by the sale of the 450 baskets of 
paddy, which had been svccessfully attached and sold by Heap and 
Company. Before witnesses were examined in the Court of First 
Instance the Judge struck out Maung Shwe Géh and Maung Po Wa’ 
as defendants and, though their names were entered én the first appeal 
as respondents, no objection was taken to their having been struck 
out, and the Appellate Judge noted that these two men had been 
wrongly joined as respondents. In the present appeal these persons 
do not appear. 

_ The Judge of the Court of First Instance held that plaintiff himself 
and some of plaintiff's witnesses were unreliable and that the revister- 
ed lease to plaintiff was fraudulently executed through fear of Heap 
and Company, that the consideration stated as rent was falsely stated, 
and that there was .no tenancy, the two men, plaintiffs Tha Dun U and 
Maung Shwe Gén, having worked the land jointly. 
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The Judge therefore dismissed the plaintiff’s claim to the remain- 


Appeal No. age AF ing half of the produce of the land, because, being the share of Nga 
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Shwe Gén, Heap and Company were entitled toattach it. The matter 
of the alleged mortgage to Heap and Company of the land in question 
does not affect this case as it has been brought before the Court. é 

In first appeal by the plaintiff the Special Appellate Judge held that 
the burden of proof was on the plaintiff and that he had to prove that 
the document of lease was a bond fide document for valuable consider- 
ation. The Judge further held that plaintiff failed to prove his case 
and dismissed the appcal. i 

In this Court the grounds of appeal are (a) that the Lower Appel- 
late Court erred in law in not holding that once the execution of the 
document was admitted the onus of proof was shifted to the respondent 
(defendant), (6) that the Lower Appcllate Court in not holding 
that the onus to prove fraud lay on the respondent, (¢) that apparent 
contradictions in evidence relied on by the Appellate Judge are not 





“In framing the first ground (a) appellant-plaintiff’s Advocate 


appears to have overlooked the fact that-Heap and Company, the only 
defendant and respondent, made no admission as to the decd of lease, 
even as to execution. ‘Taking it, however, that the execution by Shwe 
Gén is admitted or proved by evidence, still the burden of proving con- 
sideration as against Heap and Company, who were not partics to the 
document was, as the Lower Court held, on the plaintiff, and it is very 
clear for reasons recorded in detail by the Myoék that the consider- 
ation or alleged rent of Rs. 100 is not proved. No evidence but that 
of plaintiff, who has made contradictory statements, was produced and 
apparently witnesses should, if his story were truc, have been called. 
This want of consideration is sufficient to show that the agreement of 


‘lease was void and the tenancy is not otherwise proved. It is true 


that the onus of proving fraud is on the person alleging it, and I con- 
sider that defendant-respondcnt by his witness Shwe G6n, and taking 
into account the want of consideration, amply discharged the burden. 
It is clear that the documcnt was not a bond fide lease. It docs 
appear that Maung Tha Dun U took some part in the cultivation or 
management of the cultivation of the land in question belonging to 
Maung Shwe Gdn, but even this seems rather doubtful, as Maung Po 
Wa had ploughed the land. ‘This, however, would not entitle plain-. 
tiff to recover. Ue claims the whole produce of the land as the tenant 
of Shwe Gén, and he fails to prove his czs¢ ; nor does he prove that 
there was any agreement between himself and Maung Shwe Gén to 
work.and enjoy the land in common, a theory which is inconsistent 
with his case. 

It is admitted by both the learned Advocates engaged that the 
original order in the miscellaneous case should have been to allow 
plaintiff's claim in full or disallow it altogether. Either on his own 
showing he was entitled to the whole produce or, if he failed to prove 
‘his assertions, to none. ; 

The Courts below have come to a “right decision as regards plain- 
(iff-appellant’s present claim, and his appeal is dismissed with costs, 
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_ Before F. S. Copleston, Esq. Civil Second 
MAUNG SAN AUNG v. MAUNG GALE anv anorner. oii i ad 
Mr. Wiikins—for appellant. { Mr. Palit—for respondent. nee 
ie of Court of First Instance on a remanded issue—Responsibility of roth, 
allate Court for its correctness—Civil Procedure Code, ss, 567, 574. 1899. 


it is clear that an Appellate Judge is not only not bound to accept the ae 
f the Court of First Instance on a remanded issue, even though no objec- 

be filed under section 567, Civil Procedure Code, yet he is not relieved 
ponsibility for the correctness and reasonableness of such finding. 
case was remanded by the Lower Appellate Court to the Court 

Instance fora determination of what was a fair rent for certain 
- the years 1258 and 1259 B.E. The S7tké took evidence and © 
iat ten baskets of paddy per acre, or 524 baskets for the whole 
ie area of which was 5°25, was a fair rent for each of the two 
naking:a total of 105 baskets of paddy valued at Rs. 105. 
bjections were filed to this finding. ‘“ But,” the Lower Appel- 
ige remarks in his judgment, “on the evidence I think 70 
ts a quite sufficient rent for little more than 5 acres of land. I 

plaintiff a decree for Rs. 140.” From the expression used 
Judge “ quite sufficient” one would suppose he was reducing 
it allowed by the Szt#é instead of increasing it. 

Assistant Commissioner who heard the appeal gave no reasons 
decision beyond that quoted. 

Second appeal is based on two grounds (that the Lower 
ate Judges finding that 70 baskets is afair rent is not based on 
dence produced, (5) that has no objections to the S7tké’s finding 
en filed that finding should have been confirmed. As regards 
ex point, it is clear that an Appellate Judge is not only not 
to accept the finding of the Court of First Instance on a remanded 
:ven though no objection may be filed under section 567, Civil 
lure Code, but that the Court has to “ proceed to determine the 
” and that the judgment shall be in accordance with section 
The Appellate Judge would naturally take into consideration 
t that no memorandum of objection had been filed, but he is 
ieved of all responsibility for the correctness and reasonableness 
finding {see I. L. R., VI All, 383). The second ground of 
.in this Court therefore fails. 

: Lower Appellate Judge should have given reasons for his 
on and for differing from the Sztké. His judgmentis not such a 
ient as is required by section 574, Civil Procecure Code. It is, 
ex, unnecessary, and it would be inexpedient in the present Case, 
urn the case to the Judge in order that he may record a 
r judgment. I have read the evidence that was before the S7tké 
nd that there was apparently trustworthy evidence that ten bas- 
f paddy per acre would be a fair rent. On the other hand I do 
e grounds for finding that the higher rate assessed by the Lower 
llate Judge was correct. ~ 

2 decree of the Lower Appellate Court is modified, the decree 

for Rs. 105 with costs on that amount. 
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Before H. Thirkell White, Esq., C. 1. E. 
QUEEN-EMPRESS v, PO PE. a 
Solitary confinement—Substitution of, for whipping ~ Sentence, Enhancement of. 

The inclusion of solitary confinement in a sentence of imprisonment is an 
enhancement of the sentence If a lexal sentence of imprisonment. without soli- 
tary confinement and whipping were passed and the Appellate Court, corsidering 
for any reason the sentence of whipping to be inappropriate, should substitute for 
the whipping a term of solitary confinement without adding to the term of impri- 
sonment, it, might be held that the crder would be within the powers of the 
Appellate Court. But where a sentence of whipping was illegal, the substiution 
of any cther sentence in place of it must be regarded as an enhancement of so 
much of the sentence as was legally passed. 

THE illegal sentence of whipping has been sct aside on appeal. 
But the Sessions Court has ordered instead that the accused shall 
undergo solitary confinement’ for three months. The form of the 
order is open to objection, zs it reads as if the sentence of three 
months was in addition to that of two years. This is doubtless not 





—the_intention—of—the-order:—The intention obviously is that of the — 


term of two years’ imprisonment three months shall be passed in 
solitary confinement. This should have been made clear. 

But the question arises whether the Sessions Judge can legally 

pass an order, in appeal, awarding solitary confinement. The powers 
ofthe Appellate Court are stated in section 423, Criminal Procedure 
Code. Under that section, while empowered to alter the nature of a 
sentence, the Appellate Court has no. power to enhance it. There can 
be no doubt that the inclusion of solitary confinement in a sentence 
of imprisonment is an enhancement of the sentence. This is clear 
from Explanation (4) of section 396, Code of Criminal Procedure. If a 
legal _scntence of imprisonment without solitary confinement and 
whipping were passed and the Appellate Court, considering for any 
reason the sentence of whipping to be inappropriate. should substitute. 
for the whipping aterm of solitary confinement without adding to the 
term of imprisonment, it might be held that the order would be within 
the powers of the Court... But in this case, the sentence of whipping 
was altogether illegal, and the substitution of any other sentence in 
place of it must be regarded. as an enhancement of so much of the 
sentence as was legally passed by the Court of First Instance. 
- The order of the Appellate Court directing that the appellant Po 
Pe be kept in solitary confinement is therefore set aside. The 
sentence on the appellant is one of rigorous imprisonment for two 
years without solitary confinement. 


Before H.Thirkill White, Esg., C. 1. b- 
(1) GURA, (2) AUNG BAN, ann (32) ME MRA SAN », SAN TUN BAW. 


Appeal No. 120 of Messrs. Chan Toon and Darwodd—{or Mr, Ven Someren—for re- 
Peas appellant. spondent. 2 
eee Buddhist Law—Deed of gift without delivery of possession— Registration 
1899 of deed, Effect of. 


Delivery of possession being essential to the validity of a gilt under the 
Buddhist law : ‘ 
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Feld,—that a decd of gift, though dtly registered, docs not become effective if  Cioil Second 


no possession was given. Appeal No. 120 of 
Lakshimoni Dasiv. Nittyananda Day (1. L. R, 20 Cal., 464), fellowed. . 1898. - 
: : ie ; ‘ February 
THE respondent, San Tun Baw, sued to obtain possession of certain rst, 
land alleged to be part of the estate of his deceased wife, Mi U Ma 1899 


— 


Pru, of which he is the administrator. 

The land in dispute is said to have been part of the estate of one 
Chin Kaing, deceased, of whom Mi U Ma Pru is said to have been the 
adopted daughter. Chin Kaing is also said to have made over the 
land to Mi U Ma Pru in the year 1253 B. E. by a registered deed of 
gift. Mi U Ma Pru, it is admitted, died in 1254 B. E., and Chin Kaing 
in 1257 8B. E. The defendants-appellants, who are nephews and niece 
of Chin Kaing, deny that the land in dispute was Cliin Kaing’s separate 
property, that Mi U Ma Pru was Chin Kaing’s adopted daughter, and 
that she was even put in possession of the land.. They assert that 
the land is undivided estate of the family to which they and Chin Kaing 
belong. 

The deed of gift has been put on the record. It does not seem to 
have been actually proved; but practically its authenticity is not 
denied. I think it may be taken as established that the deed of gift 
was:exccuted by Chin Kaing in favour of Mi U Ma Pru, though no 
doubt there should have been evidence of the execution of the deed or 
a distinct admission on the record that the deed was genuine, 


_ In'this Court the respondent's claim to the land on the ground that 
Mi U Ma Pru inherited it as the adopted daughter of Chin Kaing has 
- been abandoned. Uo doubt the claim could not be sustained on that 
ground.” Mi U Ma Pru died before Chin Kaing, and even if she were 
the adopted daughter, her husband could not on that account succeed 
to Chin Kaing’s estate. It is not necessary to consider the question 
of Mi U Ma Pru’s adoption. . 

The only points really in issue are therefore whether the land in 
dispute was the separate property of Chin Kaing, and, if so, whether 
be made an effective gift of itto Mi U Ma Pru. It will be convenient 
to decide the second point first. 

On the assumption that the decd of gift is unimpeachable, it is 
argued that as it was duly registered, it is effective whether posses- 
sion was given or not. ‘The only authority cited for this proposition 
is section 25 of the Contract Act. The relevant clause ‘of this section 
declares that an agreement is not void mercly because it is made 
without consideration if it is registercd and is made on account of 
natural love and affection. I do not. think that this section has any 
application to the present case. The case of Lakshtmont Dast vy. 
Nittyanands Day (1. U. R., 20 Cal, 464) is almost precisely similar. 
That was a case under Hindu law in which (the Transfer of Property 
Act being inapplicab’e) a rezistercd deed of gift of certain land was. 
executed in faveur of the plaintiff by her brother, It was argued 
that the deed of gift having been registered, it passed a good title to 
the donee, and that delivery of possession was not essential, ‘The 
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|. Civil Second High Court held. in effect that if delivery.of possession was necessary ° 
Appeal No. 120 of under Hindu law, the fact that the deed of gift was registered did not 


ar hoe "operate to complete the gift. If section 25 of the Contract Act had — 
rst, . applied to the case, its application would no doubt have been con- 
1899. sidered... _ cuts “ ee 
a ‘It ‘has been‘held in this Court, in several cases, that delivery of 


possession is necessary to complete a gift among Buddhists in this 

province. This is the view taken in the case of Maung Ne v. Po 

Min (S. J., p. 44) and it was not dissented from in the case of Maung 
Kyaw v. Shwe Yo (P.J., p.g). The same view has been expressly 

held ‘by the Judicial Commissioner of Upper Burma in Maung Hmén 

v. U Cho (Circular 87 of 1893). I think it may be taken to be settled _ 
law ‘that delivery of possession is essential to the validity of a gift in 

a Case of this kind. 


The question then arises. whether there was delivery of possession 
in the present case. The plaintiff-respondent, on whom the burden 
of proof lay, asserts that he himself let the land to Chin Maing in 1253 

BYE, aiid also in 1254, and that hé received rent for it. “He says also ~ 
that he let it in 1256 to Tha Gyaw U, and he admits that in 1256 and. . 
1257 B. E., Chin Kaing let it, but he says, with his permission. If it 
is proved that either Mi U Ma Pru, or her husband on ‘her behalf let 
the land and received rent for it, it would be reasonable to hold that . 
she had possession of it. But what is the evidence of any letting by 
the plaintiff-respondent or his deceased wife? The only evidences 

is that of Chin Kaing, the alleged tenant. who says that he rented.the 
‘land from Tun San Baw, the respondent, some eight years ago.. He . 
' does not entirely support the respondent’s statement, as he does not. - 
give the year in which he rented the land, and he does not testify to 
having been Tun San Baw’s tenant for two years. There is no other. 
‘evidence to support the plaintiff's case. The plaimiff’s own witness, 
Tun Ba U, says that Chin Kaing let out the land about four, five or. - 
six years before his death and that he worked and enjoyed it with 
his son-in-law. Nga Me, another of plaintiff’s witnesses, says that 
after the death of his son-in-law (it is suggested that this means after 
the death of his adopted daughter) Chin Kaing let out the land an- 
nually.. Ah Pu also speaks te Chin Kaing letting out the land at 
times. 

I am of opinion that the plaintiff respondent failed to show -that he 
or his deceased wife ever had possession of the land. The weight of. 
evidence inclines to show that up to his death Chin Kaing retained - 
possession of the land and dealt with it as his own.. I think therefore. 
that the decision of. the Lower Courts is wrong and that there was no. . 
good gift of the land to Mi U'Ma Pru. 


I note that neither of the Lower Courts seem to have understood * : 
Clearly the real points at issue in the case. The judgment of the Ap- 
pellate Court does not contain the particulars prescribed by section 
574, Code of Civil Procedure, and is very meagre and unsatisfactory. 

“The decree of the Lower. Appellate Court is reversed and it is 
‘ordered that the suit be dismissed with costs in al] Courts... 
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Before H. Thirkell White, Esg., C12. 
NGA SHWE MYA 7, QUIEEN-EMPRESS. 
Mr. Lentargne-~ for toc applicant. 
Restoration of recently lostcatile on payment of moucy-—Reasonable presumption 
—Thett—Ewidence Act, s. 114—Cattle-thefl - Sentence. 

A bullick was lost and, though search was made, could not be found. The 
accused then appreached “the owner and offered to restore ‘the bullock on pay- 
ment of money. Meney was paid and the bulleck immediately returned to its 
home from the direction at which the accused remained after the money was paid. 
The accursed, on his trial, denied the receipt of the money and any knowledge of 


the bullock. 
Held—that it is a reasonable presumption from the facts that the bullock was 


stolen and that the accused was the thiet. 

Held als,—that the case of Po Satng ve Queen-Empress (P. J]. 364) must net 
be interpreted as laying down any hard-and-last rule, and that where the thief is 
of mature age, even though he steals but ene bullock or buffalo, a sentence of im- 


prisonment for two years is nut excessive. 

REVISION is sought in this case (t) on the ground that the judg- 
ment of the Appellat ¢ Court does not contain the particulars required 
by section 367, Code of Criminal Procedure. The criticism is well 
founded, and one of the results of the omission of the Appellate Court 
to record a full judgment is that this Court is put to the trouble of 
considering on the merits grounds of objection which should have been 
discussed in the Court below. But as the applicant has had the op- 
portunity of stating his case fully before this Court, it docs not seem 
that the defect in the judgment in appeal has occasioned a failure of 
Justice. It is not ncecssary therefore to revise the proccedings of the 
Appellate Court on this ground. 

Practically, lam asked to revise the judgments of the Appellate 
Court and of the Court of First Instance on the grounds that there is 
no evidence that thelt was committed or that the applicant was the 
thicl, that there is no evidence that the bullock was even in posses- 
sion of the applicant, that the evidence is untrustworthy and contra- 
dictory, and that the sentence is excessive. « 

Having read the record and heard the arguments of the Icarned 
Counsel for the applicant, ] see no reason to differ from the finding of 
the Magistrate as to the facts of the case and the value of the cvi- 
dence, a finding in which the Additional Sessions Judge obviously 
concurred. A bullock was lost and, though search was trade, it could 
not be lound = The accused then approached the owner and offered 
to restore the balleck en payment of money ; money was paid and the 
bullock immediately retarned to its home from tic direction of the 
place at which the applicant remained after the money was paid. It 
is suggested that the applicant may have found the strayed bullock 
by chance “cand have sold the information of its whercabouts to the 
On this, it is to be remarked, that the applicant had every 
opportunity of giving this explanation. Instead of doing so, he denied 
the receipt of the money and any knowledge of the bullock. In my 
opinion, it isa reasonable presumption from the facts that the bullock 
> accused was the thief. The presumption is 
¥14 Of the Evidence Act, 


owner. 


was stolen and that the 
one which may be drawn under section 


Criminal Revision 
No. 17 of 
1890, 
February 
Oth, 


—_—_— 
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Criminal Revision though it is not precisely covered by any of the Tinsteations to that « 
‘No. 17.of- -section. Any one who has any knowledge of the common course of 

: td human conduct in this province in matters of this kind will ‘not con- 
ihe *. sider the presumption unreasonable. On the merits, I see no reason 

—— - . to interfere with the findings of the Lower Courts. 


As regards the sentence, I have the learned Counsel an opportur: ity 
of showing cause why the sentence should not be enhanced, The’ 
learned Additional Sessions'Judge. has reduced the sentence, for which 
the: Magistrate gave reasons, and has not stated the grounds on which 
the reduction has been made. I gather that the ground may ke those 
stated by one of my learned predecessors in the case of Po Saing 
(Printed Judgments, p. 364). On this point I need only remark that 
it has recently been:observed in an unreported case (Criminal: Revi- 
sion No, 1066 of 1898) that the judgment in Po Saizg’s case should 
not be interpreted as laying down any hard-and-fast rule, and: that. 
were the thief is of mature age, even though he steals but one bul- 
lock or buffalo, a sentence of imprisonment for two years would not . 

~be excessive: — ar these remarks—Il-venture—to-say-that—I-entirely—con-— 
cur. 

In the present case {I abstain from restoring the sentence passed by. 
the Subdivisional Magistrate, but 1 see no reason for reducing the 
sentence. passed by the Appellate Court. | 

The application for revision is therefore dismissed. 


Civil Miscellaneous Before H. Thirkell White, Esq. C1.£ 
Application © U THA WE and rour oTners v. MAUNG PO KO, Aenean or MA LON MA. 
- ‘No.9 of Hla Baw and Tun Win—for applicants. 
hiss es jasc for leave to appeal—How and when they should be made’ and how 


they sheuld be dealé with—Lewer Burma Courts Act, s. 24. , 
aes Remarks as to the correct Practice i in making Be seaitne for leave to” appeal 
and in dealing with the same. ; 
THIs is an application under secticn 26 of the Lower Burma Courts 
Act for leave to present a second appeal after the Lower Appeliate 
Court has refused to allow an appeal: As the Lower Appellate Court. 
has discussed the. manner in which applications under. section 24 of 
the above Act should be dealt with, and as I think there is perhaps a 
_tendency to consider these applications are. merely formal, it may be 
convenient to draw attention to the law on the subject and to describe. 
the correct practice. Under section 24 a party may apply to the 
Lower Appellate Court, under the circumstances stated in the section, 
for leave to’ appeal to this Court on a question of Jaw, or of custom 
having the force of law, or as to the construction of any document, or 
the admissibility of any evidence affecting the merits of the case. 
Leave to appeal can be given only when an original decree .or order 
has been confirmed on such a question as_has been set forth above. - 
There is no second appeal, under this section, on the facts’ of- the 
case. It is obvious that an application under section 24 should state’ 
clearly the question or questions on which*it is desired to appeal. 
" But the statement should be as brief as possible ard should not be: 
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in any way argumentative. It would be contrary to all recognized Civil Miscellaneous 
tules of pleading in this country if the Courts were to require, encour- Application 


age, or even allow the presentation of prolix or argumentative state- ve 8 of 
ments in applications of this. nature. I make these remarks because Farce 
the order of the Lower Appellate Court seems to imply that argu- ath. . 


mentative statements are desirable. 


The correct practice is for the Court.to which the application is 
presented to hear the applicant or his advocate, if possible at the time 
of presentation of the application, and in any case at an early date, 
and to pass orders granting or refusing a leave to appeal. The appli- 
cation should be dealt with ex parte, no notice to the other side being 
provided for. 

The application should not be dealt with as a merely formal matter. 
The Court should be satisfied that there is a question, as previously 
set forth, affecting the merits of the case, and if so satisfied, should ~ 
grant leave to appeal. If not so satisfied, leave should be refused. 
‘In either case, the Court should state briefly, but clearly, the reasons 
for its order. 

In the present case the Court has written a somewhat lengthy or- 
der*on matters not entirely relevant to the merits of the application ; 
but the order does not seem to me to contain any sufficient statement 
of the reasons which led the Court to reject the application. 

The case is a somewhat complicated one, and though I think that 
the application should have stated the questions of law involved more 
~ clearly and that the first and fourth grounds should have been struck 
out, 1 am of opinion that the second, third, and fifth grounds indicate 
questions of law which may rightly be considered in second appeal. 

I'am therefore of opinion that the Lower Appellate Court has 
wrongly refused to allow an appeal -in this case. The appeal will 
therefore be admitted under section 26 of the Lower Burma Courts 
Act, 1889. 


Before H. Thirkell White, Esq., G1.E. Civil Revision 
SAWMY VELLU PILLAY vz. O. M. M.R. M. MUTHIA CHETTY. No. 1 af 
_ Mr. Burjorjee—for applicant. > ines 
“Attachment of property—Execution of money decrees—Execution of morigage loth. 
decrees—Civil Procedure Code, s. 278. — 


A attached certain cattle in execution ofa mortgage decree, ‘alleging that they 
were ‘part of the mortgaged property. B applied for remcval of the attachment on 
‘the ground that the cattle were his property and,were never mortgaged toA. The 
applicaticn was entertained and investigated under section 273, Civil Procedure 
Code. It being objected that section 278, Civil Procedure Code, applies only to 
attachmer.ts in execution of money decrees and nut to attachments in execution of 
mortgage decrees : : 

Held,—-that although section 278, Civil Procedure Ccde, is not applicable in a 
case where property has been declared liable to sale under a mortgage, yet that it 
has been rigitly applied in the present case, © 


THE applicant, Sawmy Vellu Pillay, attached certain cattle in exe- 
" cution of a mortgage decree, alleging that they were part of the morte 
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Civtl Revision gaged property. The respondent, Somasundarum Chetty, applied for 


No.1 of removal of the attachment on the ground that the cattle bclonged to 
Feb iy him and were never mortgaged to the present applicant.” The Extra 
roth. Assistant Commissioner entertained the application and investigated 
ane it under section 278, Code of Civil Procedure, and directed the re: 


moval of the attachment. It is objected that section 278, Code of 
Civil Procedure, applies only to attachments in execution of money 
decrees and not to attachments in executi-n of mortgage decrees, and 
that the proceedings were therefore without jurisdiction. In support 
of this view the cases of Deefholts v. Peters (\V.L.R., 14 Cal., 631); 
Himatrém Khuv. Khushal Fethrém Gujar (1.L.R., 18 Bom:, 98), and 
Krishnan v. Chadayan Kutti Haji (1-L.R., 17 Mad., 17) have been 
cited. All that was decided in the first two cases is that section 278, 
Code of Civil Procedure, is not applicable in a case where property 
has been declared liable to sale under a mortgage; or, to quote the 
words of the judgment in the first case, that under the section an en- 
quiry cannot be held “into a claim which had been made by a person 
“ claiming to_be interested_in_a_certain—property—whieh—had-been-or-—— 
“dered to be sold under a mortgage decree, the morigage being a 
“mortgage of that very property, and the decree sought tobe exccut- 
““ed being a decree passed upon the mortgage bond and directing 
“the sale of the property.”. The present case is not of this nature. 
The objection taken to the attachment was that the cattle attached 
wcre not the mortgaged cattle at all, and the Judge found that they 
were not so as amattcr of fact. There is nothing in the authorities 
cited or in the wording’ of section 278, Code of Civil Procedure, to 
show that the section is mapplicable to a case of this kind. The third 
case quoted has no bearing on.the question. 


I ste no ground for holding that the objection was wrongly investi- 
gated. The case seems to me precisely one to which section 278 was 
intended to apply. 


The application for revision is therefore rejected. 





age Revision Before H. Thirkell White, Esq. C12. 
ti ABDUL KARIM v. NAWAZIS. 
February Messrs. Chan Toon and Dawsor—for applicant, 
sth. Order reversed or modified in Lower Appellate Couri—Appeal barred by Civil 
Sor Procedure Code—Appeal allowed by Lower Burma Courts Act, 8. 22. 


- Where a Lower Appellate Court reverses or modifies an order of the Court of 
First Instance, an appeal lies under section 22, Lower Burma Courts Act, though 
no appeal would lie under the Civil Procedure Code. 

IN view of the ruling in Civil Revision No. 11 of 1898,* it is clear 
that this case cannot be taken upon revision under section 622, Code 
of Civil Procedure, ‘Ihe application must therefore be rejected. 

*« The Lower Appellate Court having reversed the order of the Court of First 
Instance, an appeal lies under section 22, Lower Burma Courts Act,. though no 
appeal would lie under the Civil Procedure Code. 1 will therefore deal with his 
application as if it were a Miscellaneous Civil Appeal.” 
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| ‘Before H. Thirkell White, Esq., C.1.2. Civil Second 
SHWE NGA v, THA DUN anv Anoruer. Appeal a 595 of 
Mr. Agabeg—for appellant (plaintiff) Messrs. Eddis and Connell—for re- Rica 
spondents (defendants). sth, 


1899. 


— 


Conditional sale—Abselute sale—Burden of proof—Presumption in favour of 
; reservation of right of Redemption. 


If there is evidence that a sale, apparently absolute, was really conditional, this 
evidence should not be regarded with suspicion, because such sales are in accord- 
ance with the custom or practice of the people. The condition must be strictly 
proved, and, in the absence of proof, no presumption in its favour can rightly be 


drawn. 
THE only question in this.case is whether the plaintiff-appellant has 


proved his allegation that the transfer of the land to the defendant- 

‘respondent was a-conditional sale, whereby the right of redemption or 

repurchase was reserved to the plaintiff. ‘he burden of proof is be- 

_ yond doubt on the plaintiff, and this, I uncerstand, was held by both 
the Lower Courts. There is a series of decisions of this «Court which 
clearly rule to this effect, and the correctness of the ruling is not open 
to question. The decision in M/? Ké v. Mi Min Thwe (Selected Judg- 
ments, page 101) appears to have been misunderstood. It affords no 
support to the suggestion that in this case the burden of procf is on 
the defendant. 

- The defendant has been-for some time in possession of the land, and 
it is admitted that there was no wirtten instrument. But the document 
was destroyed at the-time of the sale. I do not see that any inference 
one way or the other can be drawn from this fact. It is also well- 
known that sales are constantly effected by mere oral agreement, 
This also is a fact which does not tell on cither side. The oral sale is 
the allegation of both parties. There is no more reason to think that 
there would have been a formal document if the sale had been condi- 
tional than if it had been absolute. Ordinarily one would hope that 
people would reduce these important transactions to writing ; but they 
are not bound to do so, aud, as I have said, it is certain that in many 
cases they are content with oral agreements. It has been said that 

_there is a presumption in favour of the reservation of a right to redemp- 
tion. The decisions of this Court cettainly indicate the view that such 
a reservation is not uncommon, though in a recent unreported case my 

‘ Jearned predecessor seems to express a doubt whether the prevalence 
‘of this practice may not have been over-estimated (Second Appeal No. 
326 of 1897).* But, however this may be, the rulings in favor of the 
presumption do not justify the substitution of it for proof. Their 

“utmost effect seems to be that if there is evidence that a sale, ap- 

parently absolute, was really conditional, this evidence should not be 
regarded with suspicion, because such sales are in accordance with 
the custom or practice of the people. The condition must be strictly 

’ proved, and in the absence of proof, no presumption in its favour can 
rightly be drawn. 

The Judge of the Court of First Instance, an officer of experience, 
who has the advantage of intimate acquaintance with his present juris- 


* See %. Shwe v. Tha M. Thu Daw, P. J., 461. 
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 Gteit Second’ diction and who also had the advantage of sceing the witnesses, has 
Appeal No. 305 of believed the direct evidence produced by. the .plaintiff.. This evidence, 
* Meee. aE accepted, is no’ doubt sufficient to prove the plaintifl’s case. The 


mycin ". Jearned Deputy Commissioner, who has carefully considered the case 
18990 and has by no means hastily reversed the decision of the first Court, 
——.° has. come to the conclusion that the evidence for the plaintiff is un- 


worthy of credit. -he evidence for the defendant is clearly of no 

- great -value,-as.both the Lower Courts have found, but the ‘plaintiff 

. must succeed:ion. the strength of his own case. On the whole. I am 
unable to seé that the Deputy Commissioner has given good reasons 
for disbelieving the evidence for the plaintiff. The witnesses are not 
discredited by anything on the record, and I think there is nothing to 
show: that the Court of First Instance has been over-credulous in 

. accepting’ their testimony. The increase in the value of the land is a 
point which does‘not ‘tell on either side. If it could be likely to cause 
the’ plaintiff to wish to recover the land, it would also be likely to cause 

















~ sAfterfull, consideration, I am of opinion with the Court of First 
Instance,that the. weight of evidence is in favour of the plaintiff and 
that.there:is no. inherent improbability in his case. I therefore allow 
the‘appeal and réverse the decree of the Lower Appellate Court re- 
-’ storing that of the. Court of First Instance with costs against the re- 
* spondent in all Courts. 








 Ctuil. Second 
Appeal Now 335 of 








‘Before H. Thirkell White, Esq.. c1.B. 
2 MAUNG SA», MA KYOK, (1) 
| Maung.-Thin—for. appellant | Mr. Sutherland—for respondent. 
ee <* Bstoppel—Estoppel. causad by conduct of owner—Evidence Act, s. 115. 
-. | If the owner of a piece of land stands by while another person professes to sell 
‘that land to a third party-and he does net interfere, but allows that other person 
* to hold himself cut to be the owner of the land and to make a transfer of it, he is 
‘hotito be heard: afterwards Jor the purpose of destroyirg that purchaser’s title by 
- asserting to the contrary, though he may assert that tide, if he can show cither that 
' the purchaser had:notice of his title, constructive or actual, or “that circumstances 
', existed a€ the time of the purchase which, as d reasonable man should have put him, 
» Ahe pitrchaser,-on his guard and suggest*d enquiry, which enquiry, if made, would 
F have resulted in Kis ascertaining the title of the true owner, 
oi Ram. Kumar, Kondoo v. McQueen, 11, B. L. R., 53; and Bisheshar v. Muirhead 
LL. R,,:14, Alla. 362, followed, : : 
“Tue facts of the case aresimple. About seven years ago, one Tun 
*» Gyaw,'the owner of the holdings No. g and No. 33, sold: the Ja!ter to 
* one: Maung: Yo, who happened to be the circle thugyi. After the sale, 
~ but-apparently very soon after it, he also made over to Maung Yo a 
. small ‘piece of land adjoining holding No. 33, and it seems, cither 
““necessaryor desirable to the iull use of it. This land was really. in- 
cluded. in holding-No. 9. Maung Yo occupied, and by tenants or hired 
‘labourers cultivated. holding No. 33 and the plaint land, till he sold 
~ holding No. 33 to Maung Laung. Maung Laung treated the plaint 
land as part of his purchase and cultivated it. ‘The holding then passed 


a 98..." 
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~ (a) Referred toin Yew Sit Hock y, Maung Dawood and 1, 1. L.B, R. 196. 


-..the. defendant to ‘wish. to retain ee We 7 tle 
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through two other hands and in or about the year 1256 B.E.came by — yy) Second 
purchase into the possession of the appellant, Maung Sa. ‘The plaint Appeal No. 335 of 
land came with it and Maung Sa occupied and cultivated it. All this 1898. 


time this small piece of land continued to be treated for revenue pur- February 
poses as part of holding No. 9, that is, the revenue on No. 9 was uot oy 
reduced nor was the revenue on No. 33 increased on account of the as, 


transfer made by Tun Gyaw. In the year 1256 B.I. the respondent 
bought from Tun Gyaw holding No. g and it is not denied that at this 
time the plaint land was in possession of Maung Sa. It was not till 
the year 1897 or 1898 that it was found that the plaint land had con- 
tinucd to be assessed as part of holding No.g. It was then transferred 
for assessment to holding No. 33, but subsequently retransf{erred to 
holding No. g by order of a Revenue Court. 

‘The above facts are not in dispute. The only question of fact 
which is disputed is whether Tun Gyaw zave the plaint land outright 
to his purchaser Maung Yo, or whether he merely allowed him to use 
it temporarily. The Lower Appellate Court has found the latter ta 
be the case and ] am disposed to think that, in this appeal, ] am pre- 

“cluded from considering questions of fact. 
_.. The point of law which has been raised is that the defendant. is 
“estopped by the conduct of her vendor from setting up a title to the 
plait land. Jt is quite clear that Tun Gyaw allowed the first pur- 
chaser Maung Yo, and the persons into whose hands the land sub- 
sequently passed, to treat it as part of holding No. 33. It is also 
clear that when Ma Kydk bought holding No. 9, she did not think that 
she was buying the plaint land. That was at the time in the pos- 
-session of the appellant and continucd to be.so for at least two years. 
Whether Tun Gyaw intended to give the land outright to Maung Yo or 
not, | think that by his conduct he intentionally permitted the persons, 
who in succession bought holding No. 33, to believe that the plaint 
land was part of it and to act on that belief. Intention must be in- 
ferred from action and it seems idle to say that Tun Gyaw did not inten- 
tionally allow the plaint land to be treated as part of holding No. 33, 
when for six or scven years he stood by while the purchascrs of that 
holding were dealing with the plain€-land as part of it. The case of 
Ram Kumar Kondoo v. McQueen (11. B. L. R., 53) bas been cited in 
argument and appears to be applicable. The passage from the judg- 
ment of their Lordships cf the Privy Council which szems to apply is 
.as follows :— : 

“Jt is a principle of natural equity which must be universally applicable that, 
-where one man allows another to hold himself out as the owner of an estate and a 
‘third person purchases it for value from the apparent owner in the belief that he is 
the real owner, the man who so allows the other to hold himself out shall not be 
permitted to recover upon his secret title, unless he can overthrow that of the pur- | 
-chaser by showing.cither that he had direct notice or something which amounts to ; 
yeonstructive notice,bf the real title ; or that there existed circumstances which ought : 
fo have put him upon an enquiry that, if prosecuted, would have led to a discovery 
,OF tk. * 

This ruling was dclivered before the Indian Evidence Act, 1872s 
-came into force. But the principle enunciated is precisely the same 
-as that embodied in section 175 of the Act. In the case of Disheshar 
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v. Muirhead (1. L. R.-74, Al, page 362) Mr. Justice Straight, citing © 
the above case, remarked :—  - 


~ © Undoubtedly, ‘i the owner of a piece of land stands by while eee person 
professes tx sell’ that land to a third party and he does not interfere, but allows that 


’ other person to huld himself out to be she owner of the land and to make a trans- 
 féer of it, he is not to be heard afterwards for the purpose of ‘destroying that pur-. : 


chaser’s title by asserting to the contrary, though he may upset that title if he can 
show either that the purchaser had notice of his title, constructive or actual, or that. 
circunstances' exisied at the time of. the pucchise which as-a reasonable man 
shouid have put him on his guard and suggested enquiry, which enquiry, if made, 
oan have resulted in his ascertaining the title of the true owner.i’ 

' The law of estoppel has further been authoritatively expounded i in’. 
tie mire recent case of Sarat Chunder Dey v. Gopal Chunder : 
Laha (1. L. R., 20, Cal., 296). In that case, wich special: reference.to - 
the meaning of the word « intentionally” as used in section 115 of the 
Evidence Xct, a point on ‘vhich the learned Judge of the Lower Ap-. 
pellate Court has laid some stress, their Lordships ‘of the: Privy Council 
remarked :— 

* A person, who, by h’s declaration, act, or omission, had caused another to be- 


-“Tieve a thing to bée true and to act wot that” beliéey Hust be ‘Hela to have dine so 
*intentiona! tly’ within the meaning of the statute, if a reasonabla man would take the 
representati.n to be true, and believe it was. meant that he should act upon it. 


I think that Tun Gyaw and his représéntative, Ma Kyok, were 





: clearly estopped from denying the appellant's title and that the ap- 


‘pellant is “entitled to the relief for which he sued. The decree of the 
Lower Appellate Court is therefore reversed. Instead, there will be a 
‘decree giving the-appellant possession of the land described in the 
plaint. The : respondent must béaY the costs throughout. 


Before H. Thirkell White, E'sq.,C.1.£.. 
U NYO anp avotner ov. MA SHWE MEIK- 
Mr. Wilkins—for appellant. | ‘Mr. Bagram—for. respondent. . 
Sale—M argne—afensanes in possession——Burden of proof—Evidence Act, 
S$. I10. 


Where the land it. suit is in the possession of the defendant,. and the plaintiff 
alleges that it was mortgaged to the defendant’s deceased husband, and the de- 
fendant replies that the transaction was an absolute sa.e with no reservation of” 
the right to redeem: 

Aeld,—that it is for the plaintiff to prove the mortgage which he alleges. 

THE only question ‘raised in this appeal is whether the teen of 


proof was rightly laid on the plaintiff-appellaat: It appears that 


‘the land in suit is'in the possession of the defendant: The plaintiff - 


alleges that it was mortgaged to the defendant’s deceased husband. 
‘The defendant replies that the transaction was an absolute sale with” 


. no reservation of ‘the right to redeem. In these circumstances : there 


can be no doubt that it is for the plaintiff to prove the mortgage which 
he alléves: This is clear from section 110 Of the Evidence. Act, and 
from a series of rulings of this Court, the meaning’ of which is un- 
mistakeabie.. The cases bearing on the point which may be cited are . 
Ma Yav. Uae Kaing (8. J., p. 482); Po Shwe Aung v. Po.To. Bya. 
(S. J., p. 494); and Pun Uv. Maung Nyan (8. J, p. 642). -There is. 
not the slightest doubt as to the law on the subject. 
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The question of fact does not come under consideration. 
The appeal is dism‘ssed with costs. 


Before H, Thirkell White, Esq. C.1.8: 
U PYIN NYA ann anotner v. MAUNG TUN anp anotirr. 
Mr. Sutherland {cr appellant. | Messrs. Eddis and Connetl— for respondent. 


Appeul—Admission of, after period of limitation— Exclusicn of time consumed 
in application for revivw of quegment and of period cccupied bythe Court in 
disposing of such af plication— Presentation of application for rivicw after er- 
Piration of pertcd allowed fer appeal— Limttaticn Act, s. 5. 

An appeal can only be admitted under the previnsicn of the sccond paragraph of 
section § of the Limitaticn Act. In deciding whether to ersnt the indulgence al- 
lowed bv:this section the Court is bound to act with judicial diserction and in accord- 
ance with precedent, In the «bsence of special circumstances the time which may 
have been reasonat iv con: vmed in the application tor a review ol judyment as well 
as the time occupied Ly the Court in disposite of such appleation cugtt to ke ex- 
cluded from cemputaticn ¢f the peried cf the limitation. But there is no authority 
for thinking that an appclant may slow the period of appeal to ¢xp re and muy 
then revive the right ef ¢ppeal by presenting an appiicaticn lor tevicw of judg ment, 

Ir is admitted that the judgment in the original suit was pro- 
nounced on the 4th April 1868. A copy was net su pried till the 27th 
April. On the Gth June the plaintiffs ay plied for review of judgment. 
This was rejected on 4th July. On zist July an apy cal was preferred. 
The District Judge admitted this appe:l, but after bearing #rgument 
decided that he was wrong in doirg so and declared the appeal barred 
by limitation. It is not disputed that tle first crcer of admission was 
provisional, and that tle District Judge had power to Cecline to acmit 
the appeal for hearing, on censiderat'cn of argunents acdeced by 
the respondents. It is, however. subjcet for regret that the learned 
Judge did not state his reasens for thinking his provisional order crro- 
neous. Tam asked in this appeal to hold that the District Judge 
should have exercised his discreticn otherwise and have adnitted the 
appeal for hearing. ' 

It is not disputed that the question of admission is one for the dis- 
cretion of the Court and that the apy eal could cnly be admitted under 
the provisions of the second paragraph of scction § of the Limitation 
Act. That paragtaph recites that “ary appeal *® ® may be 
admitted after the period of limitation prescribed therefrem, wieu the 
appcllant #  *  # satisfies the Cc url that he had sulEcient cause for 
not presenting the appeal * * * with'n such period.” 

In deciding whether to grant the indulsence allowed by this section 
the Court i+ bound to act with judicial discretion and in accordance 
with preecdent. 

The question of the conditions uncer which indulgence should be 
granted was ccnsidered in 1805 by a full Bench of fourteen Judges 
of the Calcutta High Court. Tle passage in their judgment which is 
relevant to the present issue is as follows :— 

“The Madras Sudder Count held that, if a party presenls an application fer 


review of judgment within the time limited for appealing, the period eccupied by, 
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the Court ‘in’ disposiig of such ‘application, will not be reckdried among the ° 
numberof days limited for appealing; but will be added thereto and a’ memorane 


>“dynrof “appeal;“preserited’ within such “extended~ period; will be received as putin": 
“within time.: We think that this rule is a correct one, and. consequently that this 


appeal has not been’ presented within the time allowed by law.” (Nobbokissen: 


¥ ‘Singh v. Kaminee Dossee—2, Weekly Reporter, Miscellaneous, 35.) 


TA full: Bench of the Calcutta, High Court upheld this ‘ruling ina ~ 


latter case, that of Brojender Coemar Roy Chowdry (7); Weekly’ Re- 
‘porter (529) and in the case of Kuller Singh v. Fewan Singh (22), © 


Weekly Reporter (79), in the same High Court, the principal was scated 


more generally; the learned Judges holding that “(in the absence of 


special circumstances, the time which may “have been reasonably con- 


“sumed in the application fora review * * * ought to be éxclud- © 
“ed from computation of the ‘period of limitation.” This it may be re- 
matked appears to be an enlargement of the earlier rulings which only 
excluded the period ‘occupied by the Court in’ disposing of the applica: | 
tion, not the time consumed in the application for review. But no case 
has been cited and I have discovered none in which the indulgence of 





“section § of the Limitation Act has been granted when an appellant 


has not presented the application for, review till after the expiration. 


of the period allowed for appeal. The full Bench rulings. above cited. 


are not authorities ‘for the grant of indulgence in this. case, for the 


“period occupied ‘by the Court in disposing of the application for re- 


--view was at most 29 days, while the period. between, the date of ob- 


taining copy of the judgment and. the presentation of the.appeal. was. . 


at least - 84 days. The cemission of 29 eve wens not ‘bring the appeal. ‘ 


within time. 


In ‘deciding ‘as to the admissicn we appeals in fe Hiésomanees, 
stated, the Courts should be guided by the principles laid down in the: 


rulings which have béen cited above. But there is no authority for: 


i thinking: that an appellant may allow the period of the appeal to expire: 


and may then revive the right of appeal by presenting an: application: 
for review of judgment. I think it would be a new anda dangerous: 


' departure ‘to allow such a procedure. [| therefore think that: “indul- 


Criminal Refer~ 
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gence was rightly refused in this case and I dismiss the appeal with : 
costs. 


[SPECIAL COURT.] 





Before ff. ‘Thirkell White and W. Big ge, Esquires. 
NGA PO SAING v. QEEN-EMPRESS. 


Messrs. Chan. Toon and Dawson—|- Government Advocite*ar the ~ 
for the appellant. | Crown. 


- Appeal—Disposal of—by High Court or by Court of Sesston—Accused endonvad tov 


imprisonment for’ four years—Co-accused sentenced ‘to. imprisonment. for... 
terms exceeding four years—Criminal Procedure Code, s.. 408, proviso (0)... 
“Where an ‘accused, Po Saing,. was sentenced by a :Magistrate invested. with : 
special powers under secticn 20, Criminal Procedure Code, ‘to. tigorous. imprisons , 
ment for four years, and in the same preceeding other accused were > sentenced to” 


imprisonment for terms exceeding feur years: 
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‘ Held,—that the appeal of Po Saing lies to the High Court and not to the Court 
of Session. 
’ THE following reference was made by the Judicial Commissioner, 
Lower Burma, to the Special Court :— 


An appeal has been presented to this Court on behalf of Po Saing, - 


«who has been sentenced to rigorous imprisonment for four years. In 
the same proceeding other accused have been sentenced to imprison- 
ment for terms exceeding four years. It has been urged by the 
learned counsel: for the appellant that the appeal of Po Saing lies to 
this Court. I find that the practice has been to refer to the Sessions 
Court for disposal of appeals which have been presented under similar 
circumstances’ in other cases. The point concerns the construction 
of section 408 of the Code of Criminal Procedure. It is one. on which 
I think it desirable to obtain the opinion of the Special Court. I there- 
fore, under section 67 of the Lower Burma Courts Act, 1889, refer to 
the Special Court the follewing questions :— 


Whether, in this case, the appeal of Po Saing lies to this Court or. 


to. the Ccurt of Session. 
The Judgment of the Court was delivered by— 


BicGe; J—The learned Judicial Commissioner has referred this 
question to the special Court:—Whether the appeal of Po Saing in 
- Criminal’ Appeal No. 18 of 1899 lies to the Court of the Judicial Com- 
‘missioner or to the Court of Session. The point has arisen in con- 
sequence of the amendment of section 408, Code of Criminal Proce- 
dure, which provides in proviso (4) that when in any case an Assistant 
Sessions Judge or a Magistrate specially empowered under section 


Criminal Refer 
ence No. x of 
1899. 
February 
20. 


30, as in this case, passes any sentence of imprisonment, for a term . 


exceeding four years, or any sentence of transportation, the appeal 
shall lie to ‘the High Court. No difficulty is presented by the use of 
the word “appeal” in the singular number as, under the General 
‘Clauses Act, words in the singular number include the plural, and the 
question could not have arisen under the. provisions of section 408 
in the Code of Criminal Procedure of 1882. We have been referred 
to In re Fob Solomon, 1. L. R., 14, Bom., 161, in reference to the 
view that the appeal lies to the Court of Session, but that case only 
decided that a person not being a European British subject, who was 
tried before a District Magistrate jointly with a European British 
subject, could not claim, under section 408 (5) of Act X of 1882, the 
‘right of appeal to the High Court, which was exclusively reserved to 
such European British subject. 

The learned Judges held that the fact of the joint trial did not by 
implication carry the right of appeal, and I do not see how they could 
- have arrived at any other conclusion. But here it is not a question 


of implication at all, but simply the interpretation to be put on the. 


words “in any case,’ which 1 am not disposed to read as equivalent 


“to “on any occasion,” but in their ordinary specialized meaning in - 


such a connection, an interpretation which is supported by the terms 
of section 408 in Act X of 1882: ‘When in any case an Assistant 
‘Sessions Judge or District Magistrate passes any sentence which is 
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Criminal Refer. ‘subject to the confirmation of the Court of eens every ae in 
_ ence No. 1 of ‘such case shall lie to the High Court.” : 


1899." - 

February The expression used by the Assistant G ey Paeorste fhe 
ar. a case, as in this one, in which an atcused is sentenced by a Magis- 
= trate specially empowered under section 30 io imprisonment for a 


term ¢xce: ding four years and another accused for a term of four 
years or less, must be regarded as a complete unit is very opposite, 
and I think that, if the Legislature had intended io alter the law, it 
would have said so. The interpretation I put on the. section is obvi- 
ously most agreeable to convenience, for the inconvenience’ of a con- 
dition. of affairs in which A’s appeal lics to the High Court; while the 
appeal of &, convicted and sentenced on the same ‘Charge in the same 
cas”, lics to the Court of Séssion, seems too obvious to ‘be mentioned. 
The construction ] would put on the proviso is in accordance with 
grammar, cenyenience, and the law as it stood prior to the recent 
amendment of the Code, and, in view of these considerations, my 
arswer to the question telerted _is_that_ithe aj peal_of Vo-Saing-in— 


“Criminal Appeal No. 18 of 1899 lics to the High Court and not to the 
Court of Session. 
THIRKELL Wuiteg, J.—I concur. 


Before H. Thirkell White, Iesq., C-1.E. 





Civil Second 


Appeal No. 295 of MX KIN GYI v. CATCHICK elias MAUNG MAUNG. 
1898. : : , 
Feu Mr. Lentaigne— for arpellant. | 72a We and //la Baw-~for respondent. 
24 Fresh points— Presentation of. in first or second appeal—- Amendment of platut or 
1899, _ memorandum of appeai—C aie tuconsistent wuth that or iginally pleade duit 
_ ” AP: eecdure Code, s. 53+ cee 


7 An amerdment which radically transforms the nature of the chim cannct be 
made under section 53, Civil Procedure Code, and certainly not in appeal. 

‘THE only point for consider ation in this appeal is whether, in view of 
the terms of section 74 of the Contract Act, the appellant is entitled to 
recover in this suit the sum of Rs. 220 deposited by her and agreed to 
be forfcitable on Lreach of agreement. J think it has been sculed in 
the Lewer Courts that, as a matter of fact, the respondent did not 
agree to pay the land revenue on the land, and that it was the appel- 
lant and not the respondent who broke the agreement. On these 
findings of fact there is no appeal. But J have Fond the evidence and 
I agrce with the findings on these points. — 


‘The case therefore presents itsclf in this Court in a somewhat 
curious aspect. The appellant agreed to buy certain Jand from the 
respondent and deposited Rs. 220 as carnest-moncy. It was agrecd 

‘that if the appellant failed to cemplete the purchase on a speciticd date 
she sheu'd ferfeit the carnest-moncy; while if the respondent failed 
to complete the salc, he agreed to return the carnest-moncy with a 
sum of Rs. 220 es damages. The appellant sucd the respondent for 
Rs. 440 as damages for breach of contract. And it is quict clear that if 
it had been found that it was respondent who had broken the contract, 
section 74 of the Contract Act, would apply and the Court would have 
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-determined what were reasonable damages. That is to say, the appel- 
lant would not necessarily have obtained the whole sum which she 
‘claimed. But it has been found that it was the appellant herself who 
broke the contract. She is therefore clearly not entitled to damages. 

. But ‘she now. asks that the whole or part of the earnest-money which 
she deposited may be returned to her. The question is whether, at 
this stage, she is entitled to ask for the relief and, if so, whether section 
74 of the Contract Act, or any rule of law or equity, enables her to re- 
cover the whole or part of the deposit. 


As regards the first point, it is clear that the ground now taken is 
inconsistent with the ground taken at the institution of the suit. In 
effect, the appellant, admitting that she had no cause of action on her 
plaint, asks to be relieved in equity from the consequences of her 

breach of contract. It seems clear that this is quite inconsistent with 
her original claim. Guidance may be sought from section 53 of the 
‘Code of Civil Procedure, which prohibits the amendment of the plaint 
‘so as to convert a suit of one character into a suit of another and in- 
consistent character. Suppose that after the presentation of the plaint 
the appellant had beea advised to, withdraw her claim for damages 
and to ask for relief from the damages already paid by hersclf. In 
‘that case it would céstainly have been ruled that the plaint could not 
be amended so as to convert the suit into one for mitigation of 
‘damages, as that would contravene the express terms of the provision 
_of section 53 of the Code of Civil Procedure. Similar latitude, but so 
‘far as | have been able to ascertain, no more, is allowed in respect of the 
presentation of fresh points in first and second appeal. I have con- 
‘sulted many cases bearing on the subject. The earliest is the well- 
"known case of Eshen Chunder Singh v. Shuma Churn Bhutto and 
others (11, Moore, I. A., 7). In that case their Lordships uf the Privy 
Council said—* jak 

“ The case is one of considerable importance, and their Lordships desire to take 
advantage of it, for the purpose of pointing out the absolute necessity that the de- 
terminations in a cause should be founded upona case either to be found in the 

‘ pleadings or involved in or consistent with the case thereby made pie Re acs 
They desire to have the rule observed, that the state of facts, and the equities and 
ground of relief orginally allezed and pleaded by the plaintilf, shall not be de- 
parted from.” 

Again,in Mohummed Zahoor Ali Khanv. Mussumat Thakooranee 
Ru:ta Koer (Ibid, p. 468), their Lordships said— 

“Thcugh the committee is always disposed to give a liberal construction to 
pleadings in the Indian Courts, so as to allow every question‘ fairly arising on the 
case made by the pleadings to be raised and discussed in the suit, yet the liberality 
ef construction must have some limit.” *: 

In Afukhoda Soondury Dasi v. Ram Churn Karmokar (1.L.R.,, 8, 
Cal., 871) the learned Judges remarked : — 

“The general rule is that any amendment allowed must be such as is either 

_ raised in the pleadings or is consistent with the case as originally laid, and that the 
state of facts and the equities and ground of relief origmally alleged and piead- 
ed by the plaintiff should not be departed from. This is the rule laid down by 
their Lordships of the Judicial Committee in the case of Eshen Chunder Singh v. 
Shama‘ Churn Bhutto and this rule has been followed in numerous decisions of our 
Courts. 
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i “Inthe present suit * * plaintiff from the very beginning of the dispute, 

Civil Second _. Rien ren ak ; i SHOUT CASE WHRLS HT Hikend wen 
apeeay We. asserted-his exclusive right tothe property. It is nota case where nn amendment 
Ppea. 8 0. 295 of may be asked for on the ground that the matters connected with the suit were not 
: known to hit, but it is a case where plaintiff speaks exclusively from his own 


February. personal knowledge to the facts which go to constitute his cause of action. In our 
oA opinion the plaintiff should not have been allowed to have stated a case which does 
1099. not arise on the pleadings.” 


In Bat Shri: Majiraj-ba v. Maganial Bhat Shankar (1. L.R., 19, 
Bom., 303), the High Court of Bombay: held that an amendment 
which radically transforms the nature of the claim cannot ve made 
under section 53, Code of Civil Procedure, and certainly not in appeal. 
Other cases bearing on the point are Ram Doyal Khan v. Raja Ofoo- 
dhia Ram Khan 25, W. 3. 425); Sceretary of Statev. Nunja(t.L.R, 
5, Mad. 163); and Gopal Narhar Safray\. lanmant Ganesh Safray 
(1. L R,, 6, Bom, 107). In none of these can I find any authority for 
the amendment of the claim in the manner proposed in this case. The 
principle underlying all the decisions is that which is contained in the 
plain words of scclion 53 of the Code of Civil Procedure, namely, that 
the amendment must not make out a case inconsistent with that 
originally pleaded. -] am therefore of opinion that in this appcal the 
appellant could not claim the relief which is now sought. 

In this view, it is unnecessary’ for me to express an opinion whether 
if the suit had been brougit for the return of part of the deposit, scc- 
tion 74 of the Contract Act would apply. No case has been cited in 
which the point has been determined in India. According to the 
notes at page 230 of Cunningham and Shephard’s Contract Act (Sth 
Edition), the practice of the Courts in England indicates that section 
74, of the Contract Act would not apply to a case of this kind. E -t 
this does not seem to conclude the matter. ee 

The appeal must be dismissed with costs. . 


_ 





Civil Second Before H. Thirkell White, Esq., C12. 
Appeal No-158 of ; MA E v. MAUNG SHWE KAING. 
Febry ary. Messrs. Chan Toon and Dawson —for Maung Thein—for respondent, 
"py appellant. 
1899. Buddhist Law—IJnheritance—Adopted children—Lffect af separate living from, 
— adoptive parents—Adopted child also a-blood relution—Adopted child returning 
to i of natural parents—Manuky?, X, 5—~26. 


As regards kittima children the Manukyé and Attathankepa do not explicitly 
require joint living of parents and children where there are no direct natural de- 
scendants. The requirement of residence might be more safely relaxed in the case 
of an adopted child who is also a blood relation. But the strict Ictter of the 
Dhammathats is not to be taxen as the present rule of law in this matter. Customs 
and changed conditions have modified the ancient rule, and there should be some 
liberality of construction in questions concerning the maintenance of the bond 
formed by adoption. ; ae 

Where, therefore an adopted child who was also a blood relation went to live in 
her natural parents house, but maintained her relationship with her. adoptive 
parents. : 

Held,—that.-she -did' not forfeit any rights that by adoption she may. have 
acquired,— 

THE plaintiff-respondent sucd for possession of certain land, the 
property of his deceased sister Mo So and her husband Maung Ku 
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The suit was brought against the appellant Ma B and one Maung 
Hmaw, who claimed to be adopted children of the deceased. 

The plaintiff alleged a gift of the land. by Ma So to himself. I 
agree with the Lower Appellate Court in thinking that the gift was 
not proved and that it is improbable that it was made. But the 
Lower Appellate Court has given the plaintiff a decree declaring that 
the defendants have no right to the land in question. This is a some- 
what curious procedure, as this is a relief for which the plaintiff did 
not ask. At the same time, the case on which such a decree might 
be granted would not be inconsistent with that set up by the plaintiff, 
and I am not prepared to say that the decree should be set aside on 
the ground that it was not asked for. 

But on the merits, I think it is clearly shown that the defendant- 
appellant, Ma E, was the adopted daughter of the deceased.; and I do 
not understand that the Lower Courts have fcand otherwise. The only 
question is whether Ma E forfeited her right by her conduct. The Lower 
Appellate Court thinks that Ma So intended to disinherit the appellant. 
I can find no good evidence to that effect. But in any case I am not 
aware of any rule under which a Burmese Buddhist can disinherit his 
or her children, whether adopted or natural. It is admitted that Ma 
E atid her husband want and lived with her own parents; but this is 
said to have been at the instance of the deceased Maung Ku and Ma 
So. It is not clear that there was any intention that the tie of adop- 
tive*kinship should be severed. There is evidence, which. does not 
seem incredible, that Ma E continued to pay filial attentions to Maung 
Ku and Ma So up to the time of their respective deaths. The ques- 
tion of the effect of separate living in the case of adopted children has 
been considered both in Upper and Lower Burma. In the early case 
of Min Gyaw v. Me Pi (S.J., p.8) it was held that where there are 
natural children, the mere fact that the adopted child left his adoptive 
parents’ house would not necessarily deprive him of a right to share 
in the inheritance ;.but that he must, in that case, strictly prove that 
he continued in the performance of filial duties. In Po Sein v. Me 
Dun (S.J., p. tot) it was held that mere separate living did not ex- 
clude the adopted son from the inheritance ; and the rule laid down in 
the earlier case was affirmed. But it was held that the nlaintiff had 
discharged the burden of proving that he was not undutiful by giving 
proof that the deceased, near his death, acknowledged him as his 
adopted son, and that he acted as such, without dispute,:in performing 
the funeral. In the case of Maung Aing v. Ma Kin (U. B. Circulars, 
35 of 1893) the qu«stion was fully examined ; and the decision in this 
case practically followed that in the Lower Burma cases above cited. 
It was, however, pointed out that as regards &£7/tima children, the 
Manukyé and the Altathankepa do not explicitly require joint living 
of parents and children where there aren direct natural descendants ; 
and that probably, the requirement of residence might be more safely 
relaxed in the case of an adopted child who is also a blood relation. 
That is the present case. There is only one point which occurs in 
this case and not in the earlier cases. The adopted daughter did not 
go to a separate house, but to the house of her own parents, And it 
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is for consideration whether this indicates that she had severed her 
relationship with her adopted parents and returned to her natural 


‘family. The text ‘which bears on this is section 26 of Book X of. the 
“Manukyé. But l think it is clear from the course of the decisions 


in this Court as ‘well asin Upper Burma, that the strict letter of the 
Dhammiathats is ‘not to be taken as the present rule of law in this 


“matter ; that customs and changed conditions have modified the ancient: - 


tule ; and that there should be some liberality of constructior in ques- 


‘tions concerning the maintenance of the bond formed by adoption. - 


I think that these principles may reasonably be applied to this case, 


in which, although the adopted child went to live in her natural 
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parents’ house, she appears to have maintained her_ relationship -with 
her adoptive parents. I think it is proved that Ma E was the adopted - 
daughter of Maung Ku and Ma So and that she did not forfeit. any 
rights that by’ adoption she may have acquired. The declaratory 
decree which has been passed against her cannot therefore be main- 
tained. . " 

Maung Hmaw has not appealed and the decree in this appeal will 
not affect him.. z em, 

The decree of. the Lower Appellate Court is reversed so far as 
concerns’ Ma E, and instead, there will be a decree dismissing the 
plaintiff's suit-so far. as concerns Ma E. The respondent in this 
appeal will bear Ma E’s costs throughout. 


Before H. Thirkell White, Esq., 6.1.8. Pe 
‘MAUNG PE anv THree orHers 7. MA HLA WIN anD TWo oTHERs. 
Maung Thein—for appellants. | Mr. Agabeg—for respondents. 
Undivided ancestral estate. Claim to share in—Limitation. 


’ Where the appellants sought to set, aside a sale of certain land which they 
alleged'to be undivided ancestral estate and to obtain a declaration that the land’ 
liad that character, andthe Lower. Court found that the respondents had been in 
continuous occupation of the land for more than 12 years and it was urged bv the 
-appellants that the land is juint family property and that the mere fact of the re- 
‘spondents’ continuous possession is not sufficient to bar the claims of co-heirs on 
the.ground of limitation: | , ese “ 
Held,—ttat in the absence of any claim by appellants to be joint owners of the 
‘land or allegation either that the respondent’s occupation was permissive or that 


‘the exclusive possession enjoyed by respondents was notawithin the knowledge of : 


‘the appellants, the’suit was barred by limitation irrespective of whether Article 127, 
142 or 144 of the second. schedule of the Limitation Act applies. ‘ 
Ma Luv. Ma Ngwe (U. B. Circular No. 85 of 1894) followed... 
THE appellants sued to set’ aside a sale of certain land which they 
alleged to be undivided ancestral estate and to obtain a, declaration, 
that the land had that character. 
The facts as found by the Lower Courts are that the land has been 
in possession of the first and second defendants for the past 20 or 25 - 
years, with possibly an interval some 14 or 15 years ago, and that’: 


. they sold it outright to the third defendant. »The appellants’ conten- 


tion was that the land was part of the estate of their ancéstors Myat 


"Kyaw; that after his death it was managed by Myat Kyaw’s son 


Shwe U on behalf of the family ; and that after Shwe U’s: death some 
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30 years ago it passed into the possession of Shwe Nyo, the father of 
the respondent, Ma Hla Win. {tis not alleged that any of the plain- 
tiffs-appellants have since Shwe U’s death, put forward any claim to 
the land or have enjoyed it in any way. ‘he only interruption of the 
defendants’ possession is the use of the land for about two years by 
one Tun Aung Zan. This is admitted by the defendants, but it is 
alleged that Tun Aung Zan’s occupation was permissive and that it 
ended more than 12 years ago. I think, on the evidence, it is clear 
that the defendants have becn in continuous possession of the Jand in 


suit for more than 12 years. } 

But it is urged that the land is joint family property, or undivided 
ancestral estate, and that the mere fact of the defendants’ possession 
for more that 12 years is not sufficient to bar the claims of co-heirs 
on the ground of limitation. The law on this point seems to me to be 
very clearly and correctly laid down by the late learned Judicial Com- 
missioner of Upper Burma in the case of Ma Luv. Ma Ngwe (Cir- 
cular No. 85 of 1894), which has been cited by the learned Counsel 


for the respondents. | extract the following passage :— 

* The defendants having been in passession of the land fer a great length of 
time, it is of course incumbent on the plaintiffs to make out a title against them 
fora share of the property claimed ee There is apparently a notion 
among many Burmans that it is sufficient to found a claim to land that the land 
was once the property of a common ancestor so long as the descent has not gone 
beyond the limits mentioned in the Dhammathats, and deubtless many a claim of 
this kind is put up with and never comes before the Courts for the sake of peacc 
and quietness. But the Statute Jaw requires that all claims of this kind must be 
put forward within a certain limited time if the assistance of the Courts is sought 
for their assertion. 

“In respect of immoveable property the pericd is 12 years, reckoned from points 
which have to be fixed according to circumstances. In respect of.a claim, such as 
this, to family property, the claimant has to show some possession or enjoyment of 
the land on the part of himself or of these under whom he claims within iz ycars 
of the date of suit as explained in the case reported at page 170, 6, Weekly Me- 
porter. In other words, the land, if in possession of some other person, must be 
shown to be in his possession on account of the claimzant, at least to the extent of 
his share, and not in such possession as is adverse to or inconsistent with the 
clamant’s alleged right. In Burma, where the members of a family are scattered 
abroad, as apparently happened in this instance, and land which once was in the 
hands of a progenitor is Icft for ycars in the hands cf one or more branches of his 
offspring, there is net, inthe absence of anything to show common enjeyment or 
retention in the common interest, any necessary presumption that such land has 
been keptas the joint property of the whole family. On the contrary, the inference 
would be the other way and the probability would be that some divis‘on of inherit- 
ance hid been made cr some arrangement bad been arrived at whereby the 
members of the family ceasing to hold the Jand orto derive any benefit from it 
had received satisfaction of their claim against the ancestral estate, In the course 
of time recollection of the particulars of such arrangements would naturally be lost, 
and persons in possession of land would be in a hazardous position if they were 
called on to meet the claims of every Gne choosing to sct up as a co-heir unless they 
could establish a formal partition and setdement of the ancient estate.” 

This lucid expssition of the Jaw is not inconsistent wilh any au- 
thority cither in Gurima or in India which has been cited in argument 
or which I] have been able to discover. !t is closely applicable to the 
present case. On the plaintiffs’ own showing they have derived no 
benefit from the land since the defendants have been in possession 
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Civil Second - till the institution of the present suit; they have put forward no claim 
“Appeal No. '336 of to be joint owners of the land ; they do not allege that the defendanis’ 
rah 1898... occuipation was’ permissive; they do not say that they were unaware 
et pera “of the exclusive possession enjoyed by the defendants. ' Whether, 
1899 +. therefore, Article 127, Article.142, or Article 144 of the Second” 
“oe “Schedule of the Limitation Act applies the suit was barréd by limita- 
tion and was rightly dismissed. ro eae tt 

The question of any right of pre-emption which the plaintiffs might 

‘claim does’ not.:arise in this suit and, I have therefore not considered 

it, ea re ee , 
The appeal is dismissed with costs. 


Come 2 UeR(ienoy Before H. Thirkell White, Esq, CLR. 
Civil Second ‘(48-8 10) MAUNG SHWE BO 0. MAUNG PYA anp MI EIK. 2 BLR 


Appeal. No. 327 of Messrs. Chan Toon and Villa—for appellant. cea 
F su Buddhist law—Inhevitance—Ascent of inheritance when it cannot go by de- 
; 1896. - scent—Parents preferred to brothers and sisters and grandparents to uncles and 

_ ayth aunts. , 


The Buddhist law is opposed tothe ascent of inheritance, but when it cannot go 

‘by descent the inheritance is allowed to-ascend, first to the father and mother, and 
~ failing them to the first line of collaterals, and in the absence of heirsin that degree 

to the grandfather and grandmother and the next line of collaterals. 

Chit-Kywe v. Maung Po, Upper Burma Circular No. 75 of 1895, followed. 

THE respondents in this case were not represented by counsel and 
‘were unable to afford-the. Court any assistance in dealing with the 
difficult point'of law involved. The case was, however, .argued with 
great fairness by the learned counsel for the appellant, who has refer- 
red me to all the texts which seem to bear upon the question in issue.:. 
The sole question is whether as a matter of law the plaintiff-appellant,. 
Ma Lé, is entitled to inherit the estate of her brother’s . deceased 

* daughter or whether the defendants-respondents, who are the deceased . 

mother’s parents, are entitled to the cstate. ee 

In either case the succession would be an exception to the ordinary 
rule, under which property does not ascend. But it is now generally 
admitted that there are exceptions to this rule and that when there 
are no heirs, parents, uncles and aunt and perhaps, grandfathers can. | 
inherit. The general rule is stated in its most uncompromising form 
in section 58 of the Dhammavildsa (Mr. Jardine’s notes on. Buddhist 
Law, VII), which excludes grandparents, uncles and aunts and directs. 
that the estate shall go to Government in the absence of nearer heirs 
than the above. The tendency of latter Dhammathats isto modify 
this severe rule. 
’ The Lower Appellate Court has based its decision fn favour of the. 
respondents on section 19, Book X, of the Manukyé Dhammathat, 
which is no doubt a distinct authority on the point. In the absence of... 
father, mother, sons, daughters, or brothers and _ sisters (if that is the 
correct interpretation of the term translated “ relation”), grandparents 
inherit to the exclusion.of the six relatives of either husband or wife..... 
it might be held that the text applies only to married persons as refer- 


ee 
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‘ence is made to a husband and wife. But this would probably be an 

unnecessary limitation. The six relatives are not specified in the 
section. But apparently, whoever they are, the grandparents exclude 
them ; and it is reasonable to suppose that they include uncles and 
aunts of the deceased. 

In section 56 of the same book six relatives of a husband and wife 
are mentioned. They are uncles and aunts and probably these are 
‘thesix ‘relatives referred to in section 19. Although in section 56 
grandparents are not mentioned as succeeding, they are not specially 
‘excluded ; and I think this section may reasonably be held to apply to 
the case in which the grandparents as well as the parents are dead. 

Section 22 of the Manu Vannand Dhammathat {notes on Buddhist 
Law, V) explicitly excludes grandparents, uncles on the father’s side, 
and aunts on the mother’s side, but aunts .on the father’s side and 
uncles on the mother’s side are not mentioned. It may, however, be 
: assumed that they also are excluded. Section 45 of this Dhammathat 
» is not to the point; section 46 declares tae rights of parents in the 
absence of direct descendants. If this implies that parents succeed 
before brothers and sisters, which may be doubtful, the preference of 
’ grandparents to uncles and aunts might be inferred by analogy. 

" Section 36 of the Mokavicchedant Dhammathat (Notes on Buddhist 
Law, VI) is indefinite, As translated, it gives the inheritance in the 
absence of brothers and sisters to uncles ‘‘and so forth.” This may 
include grandparents, though they are not explicitly mentioned. It 
has been suggested that this isa late Dhammathat and should therefore 
be followed. I am prepared to accept the principles, subject to other 
‘ considerations ; but I am unable to find a certain rule on the point in 

this book. ; 
Section 26 of the Dhammavildsa explicitly excludes both grand- 
parents and uncles and aunts; and, as already noted, the same rule 
is repeated in-section 58 of the same book; section 40 of the Manu 
 Thara Shwe Myin Dhammathat (principles of Buddhist law, page 
149} affirms this exclusion. I have consulted the invaluable Digest of 
Burmese Buddhist Law which has recently been published. In sec- 
tion 311 of Volume [ of that work the authorities on the subject are 
thus stated :— & 
Manu.—In the absence of other relatives, the grandfather and 
.. paternal uncles succeed to the estate. ‘ 

‘Pyu and Sonda.—In the absence of other relatives, the father’s 
younger brother, the mother’s elder brother, and the 
grandfather are entitled to inherit. ‘ 

Vilésé,—In the absence of descendants the parents are entitled 

to inherit. 
On the death of a person leaving no children or grand- 

children his parents are entitled to inherit. 

Failing descendants, the parents are entitled to inherit. 
 Razathat.—lf the deceased person leaves no wife, children or 
grandchildren, his parents or grandparents are entitled 
to succeed to the estate * * * If the deceased 
‘person leaves no wife, children, and grandchildren or 
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Civil Second other descendants, his parents, grandparents, or other 
cs arate aed of relatives of previous generations are entitled to succeed 
ee .“to the estate: *. *- * ; 
é Be ‘ 
27th Kyaw.—lf a deceased persen leaves no children and has no 
1899« parents living, the grandparents or other surviving re- 
Sos latives succeed to the estate. 


Failing descendants, the parents are entitled to inherit. 
Dhamma.—lf a deceased: person has neither co-heirs nor de- 
scendants, his parents may inherit the estate, Inthe 
absence of parents and other relatives, the estate devol- 
_ ves upen the grandparents. : 
Manukyé.—The general rule is that relatives of previous gener- 
ations:shall not inherit the property of their descendants. 
But if a person dies leaving neither wife, children, 
brothers, nor sisters, his parents become his sole heirs 
* #* * Similarly, in the absence of parents, brothers, 
sisters, and chiidren, grandparents become the sole heirs. 
In the absence-of all other heirs, the six relatives of the 
husband and of the wife succeed to the estate. But if 
grandparents: are living their claim’ ovcr-rides that of 
the six relatives: 
Kandaw.—In: the absence of all descendants, the parents may 
inherit the estate. 
Vannanae—On: the death of a person Icaving no descendants 
his parents may. inherit the. estate. 
Failing: children, parents or brothers and sisters of the 
i deceased:are entitled to inherit. 
Rést.— Failing descendants, the parents inherit the estate. 
Manuvannana.—Failing even an Apatittha or casually adopted 
son; the parents or co-heirs are entitled to inherit. 
In the absence of wite and children the parents inherit 
Rajabala-—\n the absence of husband or wife, children and 
brothers or sisters, the parents are cntitled to inherit. 
Should one die leaving no husband or wife, children, 
patents, brothers o1 sisters, the grandparents may inherit 
the estate of the deceased. 
Manu.—K\f children living apart from the parents die leaving 
neither heirs nor co-heirs, their parents inherit the estate. 
Pdnam.—Failing other relatives: the parents are entitled to 
inherit. 
It is only im the absence of sons or younger brothers’ 
that elder brothers or parents arc entitled to inherit. 
Kungyalinga.—In the absence of other relatives, the parents 
are entitled to inherit. 

If children or grandchildren have no wives, children, or 
grand-children, theix parents, grandparents, or other 
relatives: may inherit. . 

Warulinga.—In the absence of sons, sua those publicly or 
casually adopted, the parents are entitled to inherit, 
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Cittara.—\n the absence of heirs, parents, grandparents, or other " Ctvél Second 
relatives are entitled to le - Afpeal.No. sa7ef 
es etyo.—-Failing heirs, the parents are entitled to inherit. Kieaay 
In the “absence of other relatives, the parents are en- arth 
titled to inherit. 11899. 
Kyannet——In the absence of wife and children, the parents are ae 
entitled to inherit the estate of their son. In the same 
manner, in the absence of heirs, brothers may succeed 
to each other. 
“In section 12 of the Digest, in citations from Rajabala and Crttara, 
the six relatives of husband and wife are defined as follows :— 
“The six kinds of kindred of the wife are her father’s elder and 
younger brothers, her mother's elder and younger sisters, her father’s 
elder sister and her mother’s elder brother; another six kinds of 
kindred of the husband are those standing in the same relationship to 
him as the above.” 
The question at issue does not seem to have arisen in Lower Burma. 
But inan Upper Burma case, Chit Kywe v. Maung Pyo (Circular No.-75 
of 1895) I find the following ruling :— 
“ The Buddhist law is opposed ‘to the ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed to ascend, first to the father and mother, 
and, failing them, to the first line-of co!laterals, and, inthe absence of heirs i in that 
degree, to the grandfather and grandmother and next line of collate-als.” 
So far as the authorities consulted show, this rule seems to be cor- 
rect. There is ‘no definite rule preferring uncles and aunts to grand- 
parents. ‘The texts are not unanimous. But there is abundant weight 
of authority for the preference of parents to brothersand sisters ; there | 
is good authority for the preference of grandparents to uncles and 
aunts, which would be in accordance with the same principle ; there 
“js a definite rule in Manuky2, X, 19, by which grandparents exclude 
uncles and aunts; and there is no text which explicitly states the 
contrary rule. [ am therefore of opinion that the rule concisely stated 
in the Upper, Burma judgment cited above should be followed. In 
this view ‘the decree of the Lower Appellate Couft appears to be 
correct. The appeal is therefore dismissed with costs. 


Before H. Thirkelt White, Esq. C.1.E- Civil Second 
KYAW ZAN HLA v. SAN DUN anp ancrner. Appeat ve 532 


Messrs. Sutherland and Lu Nee— Maung Kyaw—for respondent. February 
for appellant. 27th 


Review of judgment —Ground of discovery of new evidence—Civtl Procedure 1899. 


Code, s. 626, 

' Where an application for review of judgment is made on the ground that evi- 
dence was available which could not be produced at .thetime of the trial, it is 
-° necessary that the allegation of the discovery of new evidence should be strictly 

proved. 

THIS appeal was decided by the Lower Appellate Court on a ground 
which is obviously mistaken; and the proper ‘course would be to 
remand the appeal for ‘restrial on the merits. From a° ‘note of my 
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FP ore sign learned predecessor I understand that it was agreed by the counsel 
Pha gos 7 for both parties that the case should, if this Court thought fit, be dealt 


Februar with in this appeal on its merits and that the delay and inconvenience 
27th of a new trial should be avoided. 
1899 Although the Lower Appellate Court was in error in supposing that 
aur the case had been re-opened without an application for review of 


judgment under section 623, Code of Criminal Procedure, yet the 
question whether the review was rightly granted is one that was pro- 
perly raised in the appeal to the Lower Appellate Court and‘it is one 
which is proper for decision by this Court. I find that the application 
for review was made on the ground that evidence was available which 
could not be produced at the trial. Under section 626, Criminal Proce- 
dure Code, it is necessary that the allegation of the discovery of new 
evidence should be strictly proved. I do not know whether the 
Myoék who heard the application for review was aware of this re- 
quirement of the law. For all the proof that was offered was the 
statement of the plaintiff who said that 'the witness Po Ku was away 
at the sea, as I understand, and could not be produced at the trial, 
while he gave absolutely no explanation of the reason for not pro- 
ducing the other-two witnesses. It is clear’ that the case. should not 
have been ‘re-opened on the plaintiff’s bare allegation. Litigation 
would be interminable if parties were allowed to bring fresh evidence 
after decree, in this way, and the practice would open the door to 
grounds of all kinds. It is necessary in the interests of justice that a 
practice of this kind should be stopped. I shall therefore uphold the 
decree of the Lower Appellate Court on the ground that the review of 
judgment should not have been granted. 

On the merits, I cannot see that the fresh evidence was of sucha 
nature as to cause a reversal of the opinion formerly expressed by the 
Myoék. The evidence of the writer of the document was little better 
than that of the two witnesses already examined! while that of the 
other two witnesses was, under the circumstances, of no value what- 
ever. The document produced, though unregistered, -was certainly 
admissible to:prove the debt. The authorities cited on this point are 
quite convincing. Though it is a curious document, it would, I think, 
be sufficient to charge the defendants with liability if it were duly 
proved. But Iam not satisfied that the evidence for the plaintiff is 
trustworthy, and I am quite satisfied that no reliance should be placed 
on the evidence produced at the retrial. 

For the above reasons I uphold the decree of the Lower Appellate 
Court and dismiss this app eal with costs. 





er CE es Before H. Thirkell White, E'sq., C1.E. 
Rhee QUEEN-EMPRESS »v. ABDUL KARIM. 
pod Compensation. Award of —Criminal Procedure Code, s. 250. 
— It isthe plain direction of the law that the award of compensation shall be made 


by the order of discharge or acquittal. After completion of the order of discharge 
or acquittal, the Magistrate is functus officio, and he cannot re-open the case to 
‘pass an order under section 250, Criminal Procedure Code. 
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THE order awarding compensation is bad because it was not passed Criminal Reviston 


as part of the order of acquittal. It is the plain direction of the law. 


that the award shall be made by the order of discharge or acquittal. 
After the completion of the order of discharge or acquittal, so far as 
the case is concerned, the Magistrate is functus oficto and he cannot: 
re-open the record to pass an order under section 250, Criminal Pro- 
cedure Code (which should have’ been quoted; ‘not. section (560). 
Moreover, the Magistrate has ‘not-recorded that-the ‘accusation was 
frivolous or vexatious, and'lic has not given reasons for awarding com- 
pensation. The fact that the Magistrate has cited section 560, Crimi- 
nal Procedure Code, indicates that he passed the order without 
reading the scction. If he had read the section, he would probably 
have noticed that the requirement that the award should be made by 
the order of discharge or acquittal is repeated in the section. It is 
clearly therefore an essential part of the procedure and its. non-obsery- 
ance renders the award void. 

_For these reasons the award of compensacion is set aside and the 
amount, if paid, will be refunded to the complainant Abdul Hamid. 


Before H. Thirkell White, Esq., C.1.2. 
-MAUNG SAN DOK asp aworazr 7, MA U ZON. 
Messrs. Chan Toon and Dawson—for applicant. 
Sanction to prosecute—Application to revoke—Court of Deputy Commissioner sub- 


ordinate only to Court of Commtssioner-—Civil .Procedure Code, s. 195, sub- 
section (6)-~Lower Burma Courts Act. 


The Court of a Deputy Commissioner under the Lower Burma Courts Act is for 
the purposes of sub-section (6) of section 195, Criminal Procedure Code, subvurdi- 
nate omy.to the Court of the Commissioner. An application to revuke a sanction 
granted under that section by the Deputy Commissioner whether sitting as Civil 
Appellate Court or a Court of Original Jurisdiction should not be made to the Court 
‘of the Judicial Commissioner. : 

Tue tirst question for consideration is whether this application, 
which is to revoke a sanction’ granted under section 195, Civil Pro- 
cedure Code, by the Deputy Commissioner sitting as Civil Appellate 
Court, should be made to this Court or to the Court of the Commis- 
sioner. The fact that the Deputy Commissioner: has erroncously 
given sanction as if in his capacity of District Magistrate does not 
affect the matter. ‘ 

The Jaw on the subject has been made somewhat more clear by the 
revision of section 195 in the new Codec. ut there is still room for 
doubt as to the correct construction of the section. A sanction 
granted by an authority may be revoked by any authority to which 
the former authority is subordinate; and in sub-section (7) of section 
195, Criminal Procedure Code, it is explained that a Court is subordi< 
nate only to the Court to which appeals from the former Court ordi- 
narily lie, In clause (a) of this sub-section it is further explained that, 
where appeals lie to more than one Court, the Appellate Court of inferior 
jurisdiction is the controlling Court for the purpose of the section. 

In this case, the Court which granted sanction is the Court of a 
Deputy Commissioner. 1]t has been urged in argument that as the 
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appeals from appellate decrees of a Deputy Commissioner always lie 
to this Court,and not to the Court of the Commissioner, this Court alone 


can have jurisdiction. But under the Lower Burma Courts Act the | 
Court ofthe Deputy Coramissioner is one and indivisible, though 
‘invested. with. various powers. From original decrees and ordérs of 


the Deputy Commissioner appeals lie-to the Commissioner; from 
appellate decrees and orders appeals lie to this Court. But the Court ° 
from which.the appeal lies is the same. «I admit that’ the construction 


“proposed ‘by the-learned counsel for the applicants, that there is no © 


dual control when the Deputy Commissioner is sitting as a Ccurt of 
Appeal and that therefore this Court alone has jurisdiction in respect 
of the application, is not an impossible one. But I think the more 
simple and:obvious construction is that this is one of the cases con- 
templated by clause (a) wf sub-section (7) of section 195, Code of 
Criminal Procedure,’ in which appeals lie to more than one Court. It 
cannot be gainsaid that appeals from the Court of a Deputy Commis- 
sioner do lie to more than one Court; and that the construction which 
I am disposed to prefer is not. inconsistent with the grammatical 
meaning of the clause. I think it is undesirable to read into the law 

a meaning which is not obviously expressed and which is not recom= — 
mended by any considerations of expediency or convenience, when 


. the law -can-be construed in accordance with its plain terms and when’ 


it contains no patent ambiguity. 

J am therefore of opinion that the Court of a Deputy Commissioner, 
under the Lower Burma Courts Act, is, for the purposes of sub-section 
(6) of section 195, Criminal Procedure Code, subordinate only to the — 


Court of the Commissioner and-that this Court cannot deal. with the a 


present application. 

The application is accordingly rejected. It may of course be ° 
renewed before the Commissioner. 

I may say that, as an appeal in the-civil case in connection’ with 
which the sanction was given is pending in this Court, it seems incon- 
venient that criminal proceedings should be instituted till that appeal 
is either decided or withdrawn. This, however, is a matter for the 
Commissioner’s coasideration, should any application be made to him, 

The order already passed staying the criminal proceedings will 
remain in force till 14th March 1899, or until an application in. respect 
of the sanction shall have been disposed of by the Commissionef, . 
whichever may be the earlier date. 


[SPECIAL COURT] 
= * i oe 
Before H. Thirkell White and W. Bigge, Esquires. © ~ 
: MA NYEIN AUNG (Aprgizant) v. MA SO (Resronpenr)- 
Messrs. Eddis and Connell—for Messrs, Fox and tenes a 
appellant. q tespondent. 
Inheritance--Accrsal of cause of action—F oint-family property Limitation Act, 
‘Ss. 9, Schedule 1]—Avticles 123, 144, and 127... he 
Plaintitt is the. grand-daughter of A, deceased, her mother being A’s daughter, * : 
Defendant is ‘A’s widow, having been his second. ‘wile, ‘thartied after the death of * 
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B’s mother, A died about 18 years ago, The suit was brought to recover certain 
property as an inheritance from A who pre-deceased B. 

Held,—that whatever right the plaintiff may have is inherited from her mother B 
and not directly from A and, that any cause of action which the plaintiff may have 
must have arisen in her mother’s lifetime. Time therefore began to run from the 
date of A’s death. Section 9; Limitation Act, applies and plaintiff can claim no 
deduction on the ground of her minority. ‘ 

Considered apart from section."9, Limitation Act, Article 123«o0f the Second 
Schedule would appear to apply, the suit being for the distributive share of the 
property of an intestate (the term ‘intestate’? meaning a person who dies without 
leaving a will and tncluding a person who has no power tomake one). In that 
case the share became deliverable cn the death of A and the suit is therefore bar- 
red. If Article 123 does not apply the only article which can mect the case is Arti- 
cle 144. In that case the period of limitation is 12 years and the date on which 
the defendant’s possession became adverse is the date of A’s death, and in this 
view also the suit would be barred by limitation. 


Held,—further, that there is no authority explicitly ruling that an estate left bya 
Burmese Buddhist is joint-family property until it is divided among the co-heirs, 
Although this may have been the commonly accepted view in Lower Burma, in 
Upper Burma doubt hasbeen suggested whether a joint-family is a stats com- 
mon in Burma. Even if the property in question were held to be joint-family pro- 
perty within the meaning of Article 127 cf the Second Schedule of the Act, plaintifi’s 
exclusion took effect more than 12 years, and must have been known to her for that 


period ; and there is no authority for the suggestion. that time does not begin to 


run till a demand for a share has been made and refused. That was the rule in 
the corresponding article of the former Limitation Act, but it has not been re- 
enacted in the later Act. 


Maung Tun v. Ma Taw, P. J., 132, and: Ma Si (1) v. Ma Si (2), U Be 
Circulars, No. 11 of 1896, Ranganatha Balu y. Maharaj Balu, 1. 
L. R. ur, Cal., 777, and Obey Churn Ghose y. Gobind Chunier 
Dey, 1. L. R., 9, Cal., 237, referred to. 

THE judgment of the Court was delivered by White, 7. 

The facts of the case are briefly as follows: The plaintiff-appellant, 
Ma Nyein Aung, is the grand-daughter of one Maung Kya Shun, 
deceased; her mother, Ma Min Kyin, being Kya Shun’s daughter. 
The defendant-respondent is Kya Shun’s widow, having been his 
second wife, married after the death of Ma Min Kyin’s mother. Kya 
Shun died about 18 years ago. 

The suit was brought to recover certain property as an inheritance. 
The Lower Courts found that the plaintiff was at least 25 years of 
age and that the suit was barred by limitation, bccase it) was not 


instituted within three ycars from the date on which she altained. 


her majority. Jt would have been convenient if the Lower Courts 
had stated more fully what provisions of the Limitation Act* applicd 
to the suit. The reason of their omission to do so is, that ine both 
Courts it was assumed and admitted by the plaintiff that the suit 
was barred unless it was brought within the three ycars specified 
above. But in this Court fresh ground has been taken. A geucral 
objection has been raised on the point of limitation, and it is urged 
that. Article 127 of the Second Schedule of the Limitation Act® 
applies and that the question of the plaintifl’s age is immaterial. 
For the respondent it has been objected that it is too late to take 
fresh ground in this Court and the appeal should be decided on 
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the grounds taken in the Courts below. We are. unable-to up- 
hold this objection. It is no doubt somewhat inconvenient for the 


'..tespondent to have to meet an entirely fresh case at ‘this’ late 
“stage, and we should have been prepared to adjourn the hearing if 
an application to that end had been made. But we conceive that it is 


our duty to decide whether, as a matter of law, the suit is really barred’ 
by limitation and':that we are not bound. to take the law ow this point 
from the view, which may be mistaken, put forward by the appellant’s © 
Jegal advisers in the Lower Courts. As regards the first two grounds 
of appeal, we see no: reason to dissent from the concurrent finding of 
the Lower:Courts.that at the time of the institution of the suit the 
plaintiff was not less than 25 years of age. It is no doubt the case 
that the District Judge was in error in excluding a question put to 
one of the plaintiff's witnesses. The District Judge’s action is quite 
incomprehensible and showed serious want of appreciation of the duty 
of the Court in respect of the admission and exclusion of evidence. 
But the error has been. pointed out by the Commissioner, who has 
come to the conclusion that even if the question which was stopped 


- -had beer asked, any answer given by the witness could not have ma- © 


terially assisted the plaintiff's case. In that opinion we concur. We 
are therefore not prepared to allow this appeal on ‘the ground’ that 
material evidence was wrongly excluded. ae pane 

_ The. suit, as we have remarked, was brought to recover the plain-" 
tiff’s share of her: inheritance from Kya Shun, and we shall first con- 


- sider tke case from this point of view. Now it is admitted that Kya = 


Shun died before Ma Min Kyin, the plaintiff’s mother. If it is ‘clear | 
to us that whatever right the plaintiff may bave is inherited from her 
‘mother and not directly from Kya Shun, any cause of action which - 


the’ plaintiff may have had must have arisen in her mother’s life. ° | - 
‘time. . Time therefore began to run from the date of Kya Shun’s death: 


as it-is not alleged that Ma Min Kyin was at that time under any dis- 
ability.. This being so, the provisions of section 9 of the Limitation © 
Act apply, and the plaintiff can claim no deduction on thé ground 
of her minority. Cases in support of this conclusion are cited at page 
31 of Mr. Rivaz’s edition of the Limitation Act, and there appears. 
to.be no reasonable doubt as to the meaning of the section. But we 
will consider.the case further. without reference.:to section 9 of the’ 
Limitation Act*. ‘If the suit is.one for inheritance, the article of the. 
Second Schedule of the Limitation Act* which is applicable appears. - 
at first sight to be’123, the suit being for a distributive shafe of the 
property of an intestate. “ 
But. we have been referred to the case of Maung Tun v. Ma Tawt in 
which the learned Judicial Commissioner suggested a doubt ‘whether the 
term “‘intestate’’ was appropriate to a Buddhist who has no testament- 
ary power. ‘Weare disposed to think that an “intestate” means a” 
persoa who dies without leaving a will and that it may include a 
person’ who has no power tomakeone. This dpinion derives support™ 
from the use of the.word ‘intestate ” in those parts of the Probate and 
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Administration Act (No. V of 1881) which apply to Buddhists. In 
that case, notwithstanding the ruling above cited, we should hold that 
“the share became deliverable on the death of Kya Shun and that the 
suit is- barred. If, however, Article 123 does not apply, the only 
article which can meet the case is Article 144. In that case also the 
period of limitation is twelve years and the date on which the defend- 
ant's possession became adverse is the date of Kya Shun’s death. 
‘Since that date it is not alleged that the plaintiff or her mother has 
enjoyed any part of the estate or derived any benefit from it, or that 
‘the defendant’s possession has been permissive in any way, or that 
she has held otherwise than in her own right. In this view also the 
suit would be barred by limitation. : 
' But it is urged that this is not really a suit for inheritance, but for 
a share of joint-family property and that: the appropriate article of 
Schedule II of the Limitation Act* is Article 127. It is further urged 
that, if this is so, time began to run against the plaintiff not from the 
date of Kya Shun’s death, but from the date on which she demanded 
her share and was refused. It might be a sufficient answer to this 
argument that the suit was not instituted in this form and that the form 
of the suit cannot be changed at this late stage. But the point may be 
‘examined on-its merits. The questions are whether the estate of 
Kya Shun can be held to be joint-family property within the meaning 
of Article 127, and, if so, when the exclusion can be held to have 
become known tothe plaintiff. We have not been referred to any 
* authority which explicitly rules that an estate left by a Burmese Bud- 
dhist is joint-family property until it is divided among the co-heirs, 
_ But no doubt-this view has been generaily accepted in the Judicial 
’_ Commissioner’s Court of Lower Burma. In Upper Burma in the case 
of Ma Siv. Ma Sita doubt has been suggested whether a joint-family 
‘isa status common in Burma. But it is not necessary for us to decide 
the question whether the property in dispute is or was joint-family 
‘property within the meaning of Article 127; for, even if it is held to be 
‘So, we are of opinion that the plaintiff's exclusion took effect more than 
twelve years ago and must have been known to her for that period. 
Two cases bearing on the point may be cited, namely, Ranganatha 
* Baiuv. Maharaj Balut and Oboy Churn Ghose v. Govind Chunder 
Dey.§ It is not alleged that either the plaintiff or her mother has been 
in possession of the property or has derived any benefit from it since 
“the death of Kya Shun. The property has been held exclusively by 
the defendant, so far as appears from the record, for the last eighteen 
‘years. The plaintiff’s mother must have known of this exclusion 
‘during the period between her father’s death and her own, and it is 
not alleged that the plaintiff herself was not also aware of it. There 
is no authority for the suggestion that time does not begin torun tilla 
demand for a share has been made and refused. That was the rule 
in the corresponding article of the former Limitation Act.|| But it 
has not been re-enacted in the later Act* The interpretation which 


LR. 11 Cal., 777. 
L. R., & Cal, 237. 
ct IX of 1871, 3 








.* Act XV of 1877. ae | 
t U. B. Circular 11 of 1896. But sl 
see P, J., 415 (L. B.). f_ A 


Civil Regular 
Appeal No 15 of 
1898. 


- February 
16th 
, 1899. 


= 


Civil Regular 
Appeal No, 15 of 
1898. ° 


February 
16th 
7899. 


Sommers 


Civil Regular 
Appeal No. 18 of 
1898, 


February 
arst 
1899. 


— 


534 PRINTED JUDGMENTS, COURT OF THE JUDICIAL | FEB. 
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we place on the article is in accordance with the principles followed. 
in the two cases last cited.--_~ 
We have now examined all the: points which have been urged in. 
favour of the appellant.and we are satisfied that, from whatever: 
pee of view the case is examined, the suit was barred by limitation. 
€ therefore dismiss the: appeal with costs. 


(SPECIAL COURT,) 


Before W. Bigge and A. R. Birks, Esquires. 
MAUNG MYAT KAUNG (Arrettant) 
v. 
MA GYAING (Responnent). 
Messrs, Ldii's and a appel | Mr. Agabeg—for respondent. 
ant. 


Buddhist law—House and land acquired during marriage with first wife and 
redeemed by second wife with her separate money—Separate property—Property 
acquired during. second :marriage—Shares, respective, between. children of 
the first and second marriage—Attachable interest of children. 
Where a house with its site was acquired during marriage with a first wife. 
Held,—that redemption of the same by the second wife with her separate moncy: 
did not justify the conclusicn that it became the separate property of the second 
wife so as to constitute it as property acquired during the second marriage ; it never 
lost its original character, but continued to be property acquired during the first 
marriage. On the death of the second wife it was divisible into four shares, of 
which the children by the first wife will take three and the children by the second wife. - 
will.take one. The interest of the-children in the house and ground was attachable, 


THE judgment of the Court was delivered by—. 

Bigge, F—The decree under appeal cannot be supported. The 
issue before the Lower Court was this, whether the judgment-debtors 
of the plaintiff have any attachable interest in the house and ground: 
concerned in their capacity of the children of Shwe Mo by the first 
marriage. 

It was admitted both in the Lower Court and here that the house and: 
the land in question were acquired during the coverture of the first 
wife of U Shwe Mo, and that the second, third, fourth, and fifth 
defendants are his children by his second wife, the first defendant. The 
first defendant in her written statement says that she was married to. 
Ko Shwe Mo over 30 ycars ago and that the house was mortgaged 
prior to such marriage to one Maung Maung a/ias Mr. Gregory, and 
that she redeemed the mortgage abont five ycars after her marriage with 
her separate money, and that in Conseqyence the redeemed property has 
become her separate property. 

Mr. Agabeg, as might be expected, has not supported this allegation 
as a proposition of law, but has asked us to infer that as a matter-of- 
fact, U Shwe Mo agreed that on Ma Gyaung redeeming the property it 
was to be considered as property acquired during her coverture, With- 
out going into any of the questions of law involved in such contention 
it is sufficient to say that there is nothing on the record to justify any 
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such inference. All that Ma Gyaung says is that some time after the 
.wedding hex late husband told her that the house and grounds were 
mortgaged “and that she should redeem them, and that she paid 
Rs.. 2,000 out of her own money to Gregory. The learned Judge has 
- found that the mortgage is by no means proved. We go a step 
. further and say, that there is no proof whatever of a mortgage of any 
kind or of any liability save as a promissory note which seems to have 
been handed over to Ma Gyaung when she paid the amount due there- 
‘on, 

Ma Ng, one of the daughters of the first marriage and defendant 
in the suit which has given rise to these proceedings, has disclaimed 
. any interest in the property on behalf of herself and the issue of the 

first marriage, but it is needless to point out that such a disclaimer 
cannot in any way abrogate the rights of the appellant, if such an 
. interest is, as.a matter of law, existent. Her sister, Ma Me, on the other 
_ hand, asserted her right in the Lower Courc and so did her brother 

Maung Gyi. It is admitted that the property was acquired during 
othe first: marriage and there is nothing to justify the conclusion that it 
ever lost this character and became the separate property of Ma 
Gyaung so as to constitute it as property acquired during the second 
marriage. The learned Judge has decided that the attachable interest 
_ of the judgment-debtor is one-eighth, which as was admitted at the 

trial, would haye been the case if his view as to the acquisition of the 
_. property by Ma Gyaung was correct. The property having been ac- 
- ‘quired during the first coverture, we find on the authority of paragraph 
215 of the Atta. Sankhepa Vannana Dhammathat that it is divisible 
into four shares, out of which the children by the first marriage will, on 
the death of Ma Gyaung, take three while the children of the second 
Marriage will: take one. We therefore find that the appellanv is 
. entitled to attach the interest of his judgment-debtors in three-fourths 
of the property in question, and this appeal is accordingly allowed 
“with Costs. 


Before A. R. Birks, Esq. 
QUEEN-EMPRESS 7. YELAYA. 
-Procedure of Sessions Fudge in cases where a sentence is not appealable where he 
considers that a fine imposed ts too heavy—-Practice—Criminal P,ocedure Code, 

S. 413. 

The law allows Magistrates a very wide discretion as to the sentences they may 
‘inflict... Where section 413, Criminal Procedure’ Code, does not allow an appeal 
-against a sentence and a Sessions Judge differs from the Magistrate passing the 
sentence -as to the amount of fine that should be imposed, he should return the 
record to the Magistrate with the. remark that the fine was too heavy. 

-- THE Sessions Judge of Irrawaddy has referred the following case 
‘for the orders of this Court on revision. The terms of the reference 
-are.as follows :— ae 

“Accused, was found drunk on a public road ; he was not charged with nor is 
-there-any evidence on the record that accused was guilty of anything more than of 
being drunk and incapable. The fine appears. to be too severe.and should, I 
think, be reduced.” 
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Criminal Revision This is one of several cases which the Sessions Judge has recently 
No. 96 of referred in which he differs’'as to the amount of fine that should be 
March’ . imposed, and has asked this; Court to exercise its revisional powers. 
4th, .. ‘The sentence in this case is a perfectly legal one and is one-fifth of the 
—_— maximum sentence provided by section 34 (4) of the Police Act. It 
is a question whether it.is more advisable to weaken the authority of 
the rst class Macistrate by reducing ‘it or to let it stand. The accused 
was convicted in Myaungmya where drunkenness is probably a com- 
paratively rare offence. I think the fine is heavier than was necessary 
im the case of a native of India. Burmese Magistrates generaily, I 
have noticed, impose heavier fines for drunkenness than European: 
Magistrates do. he accused pleaded guilty and did not petition 
against the sentence which is not appealable. ‘Though | appreciate 
the zeal displayed by the Sessions Judge in bringing cases of this kind 
to notice, I think it would have been sufficient to’ return the case with 
the remark that the fine was too severe. If the principle on which 
the Sessions Judge has made the reference was carried to extremes, 
the great majority of the sentences passed in this country might be 
sent up for the opinion of this Court. The law allows Magistrates a 
very wide discretion as to the sentences they may inflict. Section 413 
of the Criminal Procedure Code does not ailow an appeal against the 
present order. Ido not think this is a case where I should interfere 

on revision. The papers may be returned. 


Criminal Appeal Before A. R. Birks, Esq. 
ee NGA AUNG BWIN +. QUEEN-EMPRESS. 
"April "Government Advocate—for the Crown. 
qth. Approver examined as witness and tried as accused in the same trial—Irregus — 
—e larity of Procedure—Criminal Procedure Code, s 193. 


A Sessions Judge cannot examine an approver as a witness, and on withdrawal 
of his pardon, try him as an accused in the same trial. His proper course is to 
complete the trial against the persons already committed and to direct the Magis+ 
trate to commit the approver in regular course. ; 


A Court of Session can only take cognizance of an offence as a Court of Origina 
eo only on a commitment made by a Magistrate duly empowered in that 
ehalf.: : , 


Queen-Empress v. Fagat Chandra Mali, 1, 1. R., 22 Cal,” 50, followed. 

IN this case the appellant was admitted as an approver in Criminal 
Trial No. gg of 1898 in the Court of the Additional Sessions Judge of 
Irrawaddy.. He. was examined as the first witness jn that trial and ¢ 
declared he knew nothing about the dacoity, and stated that he made 
the statement he did to the Magistrate from fear of the police. He was . 
examined on the 2nd February, and the first eleven witnesses for the 
prosecution were examined on the same day. His pardon was with- 
drawn on the 2nd February. Judgment against the othér three ac- 
cused was given on the 3rd February. A charge was framed against . 
present appellant on the 3rd February, and three witnesses were called . 
to prove the charge against the approver. It does not appear from the 
record that he had an opportunity of cross-cxamining the witnesses . 





eee 
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poems tomas _— 


who were examined on the 2nd February. It is also very confusing 
to have a man as a witness and accused in the same trial. There have 
been several rulings to this effect (see J. L. R., 15, Mad., 342, 1. L.R., 
22, Cal, 50). The Sessions Judge should have completed the trial 
against the first three accuscd and directed the Magistrate to commit 
the approver.in regular course. In 22, Cal., 50, it was: pointed out 
“that a Sessions Judge is not competent to commit, and unless 
“ otherwise specially provided for (and there is no special provision 
“for such a case) a Court of Session can only take cognizance of an 
“offence as a Court of Original Jurisdiction only on a commitment 
“ made by a Magistrate duly empowered on that behalf (sec. 193).”” 
The Government Advocate is unable to support the present conviction. 

The sentence passed on Nga Aung Bwin is set aside-and a fresh: 
trial will be ordered on a regular commitment. 





Before A. R. Birks, Esq: 
CHOCKEN #7. COOMARAPPA CHETTY, 
' Messrs. Low?s and Giles—for respondent. 


Reference by Lower Court—-Question of Law, precise and general statement of — 
Civil Procedure Code, s.617—Promissory note tot negotrable-~Considervation— 
Negotiable: Instrument—Presumption—Negotiable [nstruments Act, ss. 42 and 
118, cl. (a). - 

In making a reference under section 617, Civil Procedure Code, the precise 
question of law or usage having the force of law must be formulated, and a gencral 
guestion without stating the precise question arising in the case should not be 
referred— 

Rallt Brothers v. Goculbhat Mulchand, |. L. R., 15, Bom., 376, approved. 


Where a promissory note which is not negotiable alleges a deposit of cash as tne 
consideration for the note and that consideration fails, the document will crente no 
obligation between the parties even if it were a note negotiable under scction 42, 
Negotiable Instruments Acts. It is only in the case of a negotiable instrument 

. that the presumption arises that it was made or drawn for consideration. 


Tis is a reference from the Judge of Moulmcin sitting on the Small 


Cause Court side under section 617, Civil Procedure Code, read with - 


seclion 10 (7) of the Lower Burma Courts Act. The question is thus 
stated by the learned Judge: ‘Whether a promissory note given to 
“ avert a charge of assault under section 352, Indian Penal Code, can 
“besaid to be given without consideration or for an unlawful con- 
“sideration.” The question as thus-stated docs not appear to me to 
arise from the facts in dispute between the parties and which are 
referred to in the order of reference. Jt appears that the plaintiff, 
Chocken, who is a gharry driver, sued the defendant in two receipts 
marked Exhibits E and F. Translations of these documents were 
filed with the plaint. They are identical in terms and both bear the 
same date, and read as follows: ‘ Dated 29th August 1898. Paid 
“by Chocken and received by S. H. as a deposit the sum of Rs. 125. 
“ These Rs. 125 will be paid on demand.-—(Sd.) S. H. Coomarappa 
“Chetty.” The plaint expressly scts out that these sums were de- 
posited by the plaintiff and that defendant had, with a view to defraud 
68 
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“Civil Reference the plaintiff instituted criminal proceedings against him for extorting 
No. 30f —_—_ these receipts. The Judge at first correctly aid the burden of proof 


gi '. von the plaintiff to prove the deposit, but after the plaintiff was examined _ 
; ee held thatthe documents were promissory notes and that the burden. of 
eee “proving, want of consideration, lay upon the defendant.. The Judge 


omitted to note the fact that the notes were not negotiable. On the 
facts the learned Judge has found that no money was 5 deposited at all, 
but that defendant did agree to give Rs. 125 in consideration that no 
criminal proceedings were taken” against him for being ‘found alone- 
with‘a‘woman called Sattama who charged him with assault. Now the 
documents in question are._promissory notes within the definition of 
section “4 of the Negotiable Instruments Act as they contain an un- 
conditional‘ promisé to pay on demand, but they are also receipts for 

‘money deposited. It appears to me that the learned Judge erred in 

‘allowing the plaint'to be ameided with reference to the proviso to 
section 53, Civil Procedure Code. The only corrections made in the 
plaint were to substitute | the words “on demand promissory notes” 
for “receipts.” The plaintiff entirely failed to prove the deposit 
alleged and the Judge tas found his claim to be in part fraudulent in 
that he has demanded money on both documents. « The Judge says 
“ The defen dant’s first statements seem to bea tolerably close approxi- 

~ mation'to the truth,” but he has omitted to note that the defendant 
said he wrote two notes because one ‘being. blotted was not ‘considered 
satisfactory. The Judge has apparently 1 believed this statement, for in 
his order of reference he says if the finding on this issue is ‘‘ no, 2 then 
a decree must be given for Rs- 125. 

_ [have now: to consider whether I am bound to answer the’ question 
af the learned Judge as a general question oflaw. In I. L. R., 15, 
Bom., 376, it was ‘held “In making a reference under this ‘section 
(617) the precise question of law or usage having the force of law 
‘must be formulated,:and.a general question without stating the 
* precise quéstion arising in the case should not be referred.” From 
.the circumstances of the case it would seem that the Chetty was. 
coerced into signing these documents. He was apparently the victim 
‘of a clever conspiracy, and though his charges of extortion failed he 
- ‘cannot be sued upon the present notes. I therefore answer the question: 

‘of the learned Judge as follows :— 

' (1) Where a promissory note which is not negotiable alleges a 
deposit of cash as the consideration for the note and that 
consideration fails, the document will create no obligation 
between the parties even if it were négotiable under © 
section 43 of the Negotiable Instruments Act. 

(2) It is only in the case ‘of a negotiable instrument that the 
presumption arises that it was made or drawn’ for con- 
sideration, vide section 118, clause (a), of the same Act. © 

I observe that the learned Judge has ‘omitted to send me a copy of 
his order of reference. Section 252 of the Civil Circulars does not 
very clearly lay this duty down and I propose to amend it. In the 
meanwhile | shall be obliged if the learned Judge will follow ‘in civil 
references the procedure adopteds in criminal references. as : 
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Before A. R. Birks, Esq. 


MAUNG SHWE LA v. MAUNG SHWE GON anp anoruer. 
. Messrs. Chan Toon and Villa—for Mr. Sen—for respondent (plaintiffs). 
appellant (defendent). 
Second. appeal preferred on question of limitation not raised in Lower Court— 
Limitation—Procedure. 

Where an appeal was preferred merely on a question of limitation which was not 
raised in the Courts below— 

Held,—that appellant had waived his claim to raise the plea of limitation. 


Datiu v. Kasai, 1. L. R., 8, Bom., 535, followed. 


Held—also, that appellant in order that the question of limitation may be dealt 


with by the Appellate Court must appeal on the whole case, 
Alimunnisa Khatoon v. Syed Hosain Ali, 6, Cal., L. R,, 267, followed. 


IN this case the plaintiff-respondent sued the defendant on|two docu- 
ments, dated 7th waxing of 7adodwe 1256 (31st January 1895) and 
6th waning Tague 1257. The first document set out that plaiutiff lent 
Rs. 400 at Rs. 3 per mensem interest and contains a clause that de- 
fendant would pay the principal and interest in full “when the month 
of Yabodwée_.of the same year comes.” The plaintiff claimed Rs. 
g$o- 6-0, being the principal and interest on the two documents. The 
present appeal is ona question of limitation which was not raised in 
the Courts below. The Court of First Instance decreed the claim as 
prayed. An appeal was preferred and the case was remanded as to 
the amount of interest due. When the case came back the decree of 
the Court of.First Instance was upheld. It is now urged on second ap- 
peal that the suit on the document dated 7th Tadodwé 1250 is barred. 
The document being ambiguous, Article 6€ of the Second Schedule 
does not apply, but Article 67. The suit was brought onthe 16th Feb- 
ruary 1898. The question as to whether a second appeal will lie on the 
question of limitation merely has not been argued. 1 may observe that 
in I. L. R., 8, Bom., 535, it was held in a somewhat similar case that 
the defendant had waived his claim to raise the plea of limitation and 
again in 1. L. R., 6, Cal., 267, that appcllant must appcal on the whole 
case. Under this last ruling the appcal would appear to be under- 
valued. I think itis clear that the clause in the document, dated 7th 
Yabodwe, to which 1 have already referred, was a mistake and that 
Tabodwe of the following year was intended. The interest is express- 
ed to be paid monthly and interest would not have accrued till the 
qth of the following month, Zabaung, Had this question been raised 
in the Court below the plaintiff would have had an opportunity of 
showing that it was a clerical error (v7de case of Guardhouse v. Black- 
burn, L. R.1,,.P. and D., 109, and other cases cited in Amecr Ali, Law 
of Evidence, page 553). Taking the facts as alleged by appellant’s 
Advocate it is clear that the last day of Zabodwe 1256 would be the 
date from which time would run. This would be the 22nd Iebruary 
18y8 so that the suit was clearly within time, The appeal is therefore 


dismissed with costs. 
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Before A. R. Birks, Esq. 


.GOVINDASAWMY NAIKAN anp stx oruers v. KALLY alias KUPAMA. | 


“ “Messrs. Burjorjee'and Dantra—for ap- | Messrs. Cowasjee and. Cowasjee~for 


‘pellants (defendants). respondent (plaintiff). 


"> Revision, application for-—Appeal. from. orders against which .no. appeal lies 


under Crvil:Procedure Code, but is appeatable under the Lower Burma Courts 
Act—Civil Procedure Code, ss. 588, 622—Lower Burma Courts Act, s, 22—Re- 
view of order—Civil Procedure Code, s. 623. a tale : 
‘An application for revision under section 622, Civil Procedure Code, was presente 
ed to the Court of the Judicial Commissioner against an order against which, under ° 
the Civil Procedure Code, no appeal was allowed to the Court. - This Court holding 
that an: appeal lay under section 22, Lower Burma Courts Act, treated the appli- 
cation as an appeal and dealt with it it as such. 


Held,—that while the proper course to be followed was to have rejected the ap- 
plication for revision and to have directed that an appeal be filed, the error, which 
‘was of a purely technical kind, did not in itself constitute a sufficient reason 
within the meaning of section 623, Civil Procedure Code, to justify a review of 
the order. : . ; 

THIS is an application under section 623 of the Civil Procedure - 
Code to review an order’ passed by my learned predecessor, the late 
Mr. Hosking, on the 15th July 1898. ‘The application: was~ admitted 
by Mr. - Hosking himself an execution of the order’ then made was © 
stayed, but I have’ still to consider the question whether I ought to 
entertain this application. ‘Uhe facts of the case are briefly as follows: 
The present respondent Kally aas Kupama filed a petition in: the 
Court of the Civil Judge of Kyauktan in Civil Miscellaneous case No. 


- 125 of 1897, praying that the sale of mortgaged properties ordered‘ in 


Civil Regular No. 686 of the same Court should not be set aside on’ 
the ground of irregularity. A number of grounds are sét out in that 


ne petition. “The Myoék held that the sale should be set aside and ‘pass: 


ed order accordingly. On appeal this order was reversediand against | 
that order application was made to this Court on revision. The order 
now under reviéw is as follows :-— iar ex 


« The Lower Appellate Court having reversed the order of the Court of First’ 
Instance an appeal :lies under section 22, Lower Burma Courts Act, though no ‘ap- 
peal would lie under the Civil Procedure Code. I will therefore deal with this 
application as if it were a Miscellaneous Civil Appeal. . 


- “The Lower Appellate Court has held that appellant Kally or Kupama has ‘ino 
interest in the property sold and therefore‘is not entitled to apply under section 
3r1, Civil Procedure Code, to have the sale set aside. . ‘That section provides that 
the decree-holder or-any person whose immoveable property has been sold may 
apply to have the sale set aside. a 


* The appellant Kally and Arunachellum jointly executed a mortgage of pectin 
property ; 2 decree was obtained against them jointly, and the right, title and 
interest of both were put up to auction and sold. ; é ; 


“The purchaser of some of the properties, Govindasawmy, one of the respond- - 
ents deposed that he was present at the sale by auction of the properties belonging : 
to the judgment-debtors. This is quite sufficient to entitle the appellant Kally to. 
come-in-under section 311, Civil Procedure Code. It is necessary in these pro- ‘ 
con to decide the. dispute between Kally and Arunachellum as to the proper-_ 
ties sold. : he” hand vl 


“The Civil Judge of Kyauktan has given sufficient”grounds for setting aside 
thesale. I reverse the order of the Lower Appellate Court and restore the order 
of the Court of First Instance with costs.” nie i 
£ 
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It is admitted at the present hearing that both parties were repre- 
sented by advocates. Mr. Giles raised the question as’to the fact of 
an appeal lying under section 22 of the Burma Courts Act. This view 
- was accepted by my learned predecessor and he treated the applica- 
tion as an appeal. Mr. Burjorjee has cited a number of rulings which 
show that the High Courts of India have put a very strict interpreta- 
- tion.on the words “ in which no appeal lies to the High Court ” which 

occur in section 622. Mr. Cowasjee has not been able to quote any 
authority which justifies the order actually made, ze., to treat an 
application for revision as an appeal. The question of court-fee 
- stamps does not help us, as in several of the cases quoted the appeals 
would have been from orders. I hold, therefore, with the petitioner's 
advocate, that the proper course would have been to reject the appli- 
‘cation for revision and to direct a similar one to be filed as an appeal. 
The question for me now to determine is whether this error which 
was rather of a technical kind “is sufficient reason ” within the 
meaning of section 623 to justify a review of this order. I concur 
with the respondent’s advocate in thinking it was open to Mr. Giles 
at the time to object to the proposed order converting the ‘revision 
‘into an appeal and to ask for time if not prepared to deal with the 
facts as on an appeal. The irregularity in question appears to be of 
the kind contemplated in section 578 of the Code, which provides 
that “ no.decree shall be reversed or substantially varied, nor shall 
. “ any case be remanded, in appeal, on account of any error, defect or 
“ ixyregularity, whether in the decision or in any order passed in the 
“suit, or otherwise, not affecting the merits of the case or the juris- 
“ diction of the Court.” The parties in this case were represented by 
advocates. and as the application was treated as an appeal it was 
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presumably argued as such. The practice in this Court is always to- 


hear advocates in civil revisions and, except in name, these cases are 
hardly distinguishable from regular appeals. Mr. Cowasjee has also 
‘referred me to the following cases in which applications for review 
of judgment were disallowed: InI.L.R., 1, Cal., 197, Macpherson F. 
said,“ There is no doubt that it is an emiaently unsatisfactory 
“ and inconvenient state of things if one Judge succeeding to the office 
“ of another is at liberty to review and re-hear all the cases decided 


-.“ by his predecessor, and to dispose of them afresh according to the - 


“ view which he may happen to take of each.’”’ And again, “ The object 
“ of review is either to admit new evidence or to enable the Judge to 
-“ rectify any patent error whether of fact or of law into which he finds 
“ he has fallen.” . This judgment was approved in Ellem and another 
v. Basheer and another, page 184 of the same volume. In the case 


reported in 24, W..R., 186, it was held that a review should not be © 


granted merely to enable the parties to re-argue the matter afresh. 
-In the words of Garth, Chief Justice, in the case first cited, ‘“ The 
-“ parties ought to come prepared with all their materials both of law 
- “and facts at the first hearing.” It is not contended in the present 
case that fresh authorities have been discovered, and the arguments 
‘now addressed to me might have been urged before my predecessor. 
The irregularity in this case really only affects*the Government 
revenue, An additional court-fee stamp should have been affixed iq 


542 PRINTED JUDGMENTS, COURT OF THE JUDICIAL [MAY 





si ee the application when it was altered from an application for revision 
Pplearat into one of appeal. As this has been brought to my notice I make 


era of —_an order as follows: The application for review of Judgment is reject- 
mae ed under section 629, Civil Procedure Code, subject to the respond- 
May ent’s affixing an additional court-fee stamp to his original application 
es for revision, I will make no order as to costs asI hold there was an 
— irregularity, though it was not material. The ad interim order stay- 
ing execution, will be cancelled as soon as the Registrar certifies that 


the additional fee has been paid. 





Before A. R. Birks, Esq. 


Criminal Revision 


No, : 
ae MA SAW KIN 9. MAUNG TUN LIN anp wo onus. 
ps Mr. Hamlyn—for applicant. 
ee Sanction to prosecute—False charge,—Criminal Procedure Code, s. 19§—Indian 
Penal Code, s. 200, 


A prosecution under section 211, Indian Penal Code, should not be granted as a 
matter of course, but only when the complainant can satisfy the Court that the 
interests of justice require a prosecutionand that there is a strong prima facie case 


against the accused. 
In ve Gauri Sahat,—\. L, R., 6, Allah., 114, approved. 

1 po not think the order sanctioning the prosccution of Ma Saw 
Kin can be sustained. It appears from her evidence in the criminal 
enquiry in the Court of the Subdivisional Magistrate of Paungdé that 
she acted on the information given her by Maung Pe Té and Po Kin that 
Shwe Don had offered Pe Té Rs. 50 to murder her. She very properly 
reported this to the police and they referred her to the Court. The 
Subdivisional Magistrate did not examine the complainant herself, but 
directed a police investigation, the result of which was that a final re- 
port was sent up charging Shwe Dén with offences under scctions 
302 and 115, Indian Penal Code. On the enauiry the Magistrate held 
the charge to be false and sanctioned. prosecution against Pe Té and 
Po Kin. The prosecution. against Ma Saw Kin was subsequently 

' sanctioned on the application of Shwe 1)6n and two others and this 
sanction has been upheld by the Sessions Judge. Now it is clear that 
the false charge originated with the two persons against whom sanc- 
tion had already been accorded. Ma Saw Kin had primd facie 
grounds for believing their information to be truce, as the police con- 
sidered there was. good enough casc to send up to Court. It was 
held in} L.R., 6, Allah. 114, “that a prosecution under section: 211, 
“ should not be granted as a matter of course, but. only when the 
“complainant can satisfy the Court that the interests of justice re- 
“ quirc a prosecution and that there is a strong primd facie case against 
“the accused.” Had there been such a case the Magistrate would, 1 
think, have granted sanction in the first instance. he two accused 
who were the prime-movers in the false complaint have, I understand, 
been convicted, and it does not seem necessary or desirable to prose- 
cute the actual complainant who mer ly acted on their information 
which she may have bond fide believed. Wor these reasons the order 
sanctioning the prosecution is set aside. 
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Before A. R. Birks, Esq. 
MA THA ann axoruer v. THA DO BO. 
Mr, Zentaigue—for appellants | Mr. Sutherland—for respondent 
(defendants), (plaintiff). 
. Second appeal, ground of—Erroneous conclusion of fact upon evidence—Crvil 
Procedure Code, s. 584. 

The question whether there is evidence before ‘the Court on which it could pro- 
perly arrive at a given conclusion of fact is a question of Jaw which mav be taken 
in second appeal, but if there is evidence, theugh the Courts below may have come 
to * erroneous conclusion on the evidence, there is no second appeal against such 
finding, ; 
Bidhu Mukhi v. Kefyutulia, 1. L. R., 12, Cal., 93, and Durga Chowdhvani 

v. Fewanir Singh Chowdhri, i. L. R., 18, Cal., 23, followed. 

THIS is an appeal against the decision of the Civil Appellate Judge 
’ of Henzada confirming the decree of the Court of First Instance. Leave 
to appeal has been obtained. The main ground of appeal is that both 
the Lower Courts erred in law in finding on the evidence that a 
division of the ancestral property of the deceased, Po Yaung Gyi, had 
been effected as there was no reliable evidence to justify this finding. 
The plaintiff is the husband of the fourth child of Po Yaung Gyi. His 
wife, Mi Ma Pale, died five months after her marriage. The plaintiff 
alleges that after the death of Po Yaung Gyi and his wife, the four 
surviving children, Nga Kyaw Gaung, Nga Tun Aung, Nga Po Byu 
and Mi Ma Pale, had mutually divided the property and taken their 
separate shares, paying revenue proportionately. The three elder 
‘children all died in the early part of 1256, and the suit is brought by 
~ the husband of the fourth child against the wives of Kyaw Gaung and 
Tun Aung. «-The plaintiff claims the share in the land, 9°15 acres, which 
--is marked o9,and which he says was allotted to his wife on the division 
“of the property. It is clear that if the property was divided the 
plaintiff would have a right to the whole of his wife’s share. If the 
fact is found in plaintiff's favour no further joinder of parties seems 
necessary. No objection on this score was raised in the pleadings in 
the Court of First Instance. I have perused the evidence and think that 
there were sufficient materials before the Court of First Instance to 
arrive at the conclusion it did. There is the evidence of the plaintiff, 
who says’ his wife told him before her death that the land was divided, 
and this seem; of as much value as that of the defendants who would also 
have obtained their knowledge in the first instance from their deceased 
husbands. There is the evidence >f the circle clerk which shows that 
the land was split up into separate lots marked 99 9 ‘9 and eo and the 
names of the four children of deceased are shown against these plots. 
Bok Mwé proves a statement of the deceased, Po Byu, that the land 
was divided when he married. Lun Bye’s evidence is contradicted by 
‘Kyaw Hla, but this point is noted in the Myodk’s judgment and I do 
not think ‘he attached much weight to it. This evidence might be rele- 
vant as ‘a neighbouring cultivator that a particular plot was recognized 
as belonging to Mi Ma Pale, but he states that he does not know the 
land in dispute. The Courts below have both found that the shares 
were taken separately on marriage. There is evidence which justifies 
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this conclusion, and the Courts are not wrong in making presumptions 
under section 114 of the Evidence Act when necessary. It is a ques- 
tion of law for this Court to decide on second appeal whether there is 
evidence before the Court on which a Court could properly arrive at a 
given conclusion of fact (vide ruling in J. L. R., 12, Cal., 93). There 
was evidence in this case and though the Courts below may have come 
to an erroneous conclusion on the evidence it is clear from the ruling 
in I. L. R., 18, Cal., 23, P. C., that there is no second appeal against such 
a finding. 
For these reasons this appeal is dismissed with costs. 


Before A, R. Birks, Esq. 


MAUNG SHWE YA @. MA TAIK, 
Maung Kin—for appellant (plaintiff), | Mr. Agadeg—for respondent (defend- 
ant). 
Redemption of land, sutt for—Rent—Sale—Morigage—Res judicata. 

B sued A for rent. ,One of the issues framed in that suit was whether there was 
amortgage. The Judge did not decide the point, holding merely that “ the land 
“was either sold or mortgaged to the plaintiff on the condition that defendant 
« should work the land and pay a sum either as rent or interest.” The finding was 
merely that defendant did not agree to pay rent. 

Held,—that such finding was no bar to a subsequent suit by A against B for 
redemption of the land. - 


IN this case the plaintiff, Maung Ya, sued Ma Taik to redecm.a 
piece of paddy-land measuring 7°31 acres on payment of Rs. 260. 

The defence was that the plaintiff had mortgaged this land in 1258 
to Nga Kyauk Lén for Rs. 200, and Rs. 80 interest was due when 
defendant redeemed it from Kyauk L6n; that she subsequently paid 
Rs. 20 and finally purchased the land outright -for a further sum of, 
Rs. 200. Nothing in this suit was said about the case being res judt- 
cata. The suit was dismissed by the Court of Iirst Instance and _ this 
decision was upheld on appeal. It is now urged on second appeal that 
the defendant is estopped by the decision in Civil Regular No, 350 
of 1898 between the same-parties. In that case Ma Taik sued for 
rent and her claim was dismissed. One of the issues framed in that 
case was whether there was‘a mortgage. The Lower Appellate Court” 
docs not appear to have decided the point. It held “ that the land 
* was either sold or mortgaged to the plaintiff on the condition that 
“ defendant Maung Shwe Ya should work the Jand and pay a sum of 
“ money either as rentor interest.” ‘The document is spoken of as 
“ a conveyance.” The finding mercly was that defendant (respond- 
ent) did not agree to pay rent. I do not sce that this finding bars the 
present suit. Inthe case of Gungabishen Bhugut v.. Roghoo Nath 
Ojha, 1. L. R,, 7, Cal., 381, it was held that “ where an Appellate Court 
‘‘ has advisedly confined its attention to one of two points decided by 
“the Lower Court the other question is still open to the parties.” 
This principle will apply to the present casc, and J] am confirmed in 
this view of the fact that this question was not raised in either of the 
Courts below. 

The appeal is dismissed with costs. 
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Before A, R. Birks, Esq. 
((1) NGA SAN PU, 
(2) NGA SAN PO. 
Se RCTS see (3) NGA THET PE, 
QUEEN-EMPRESS v. (4) ME MO THU. 
(5) NGA_SHWE SO. 
(6) ME kk ME, 
Inoculation against small-pox tn areas outside of municipality-—Offeuce~- Tudian 
Penal Code, s.81—Vaceination Act, s. 6—Prehibition of practice—P rocediure— 
Criminal Procedure Code, s. 133. 


In a village outside of a certain municipality inoculation against small-pox was 
carried on and action was taken against the inoculator under section 259 and against 
the parents of the children inoculated under section 269-109, Indian Penal Code. 


fTeld,—that, although section 6 of the Vaccination Act prohibits the practico of 
inoculation within certain areas to which the Act has been extended, inoculation in 
itself is rot an offence. Being really practised as a remedial measure, section $1, 
Indism Penal Code, will apply. f 

Where it is found necessary in the interests of the public to prohibit the practice 
outside of the areas referred to in the Vaccination Act, the District Magistrate 
should proceed to act under scclion 133, Criminal Procedure Codec, and when his 
order has been made absolute, its viclation becomes punishable under section 1$8, 
Indian Penal Code. 

‘THE following reference was made by the District Magistrate of 
Prome-tothe Judicial Commissioner, Lower Burma :— 

A. Avbricf statement of the facts of the case-—On the 29th March 
18gg, the Civil Surgeon, Prome, reported to the Deputy Commissioner, 
Proime, that inoculation was being practiscd in Kyithé village, and gave 
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the names.of the inoculator and the parents of the children inoculated, - 


and asked that proceedings be taken against the men. The Deputy 
Commissioner sent the Civil Surgcon’s report to the Subdivisional 
Officer, Shwedaung, aad directed him to prosecute the inoculator under 
section 269 and the parents under s-ctions 269-109, Indian Penal 
Code. The Subdivisional Officer, Shwedaung, transferred the case to 
the Myodk, Shwedaung, for action, and the latter proceeded against the 
men accordingly, namely, the inoculator Maung San Pu under section 
209 and the parents of the children, Nga San Po, Nza Thet Pe, Me 
Mo Thu, Nga Shwe So, and Mc E Me, under scctions 269-109, Indian 
Penal Code. 

B. The sentence or order of the Lower Court. and the name of, 
and powers exercised by, the Alagistrate passing 1t—Vhe Second 
‘Class Magistrate, Shwedaung, Maung Lu Gale, convicted the first. ac- 
‘cused, Nga San lu, under section 269, Indian Penal Code, and the rest 
undcr sections 269—109, Indian Penal Code, and stntenced the former 
toa finc of Rs. 5, or in default four days’ rigorous imprisonment, and the 
latter to a fine of Rs 4 cach, or in default four days’ rigorous imprison- 
ment cach on the 15th April 1899 in Criminal Kegular No. 71 of 1899. 

C. Lhe grounds on which the referring officzr considers the 
judgment or order to be contrary to law or the punishment to be loo 
severe or tnadequate.—~An outbreak of small-pox in Kyith® was found 
to have been caused by inoculation. Among the others sent up for 
trial was Nga San Pu, the inoculator. The fine on the parents of the 
children is absurd, but to fine an inoculator only Rs, 5 is so absurd 
that Iam compelled tosubimit the case to the Judicial Commissioner. 


6g 
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; Criminal Revision . Under section 438, Criminal Procedure Code,I submit the case to 


_ + No. 2480f ° the Judicial Commissioner with a recommendation that, seeing the — 
Lag 4890." * “frightful ravages caused by small-pox, the inoculator San Pu be sen - 
Lets ligt. tenced to imprisonment. 





The order'of this Court was as follows: This case has been report-_ 
“ed by the District-Magistcate of Prome. The accused have been con- 
victed ‘under Sections 269 and 269-109 of the Penal Code. ‘The first. 
accused is aninzculator aud the others are the parents. They have 
“been fined as follows : first.accused Rs. 5 and second and third Rs. 4 
each.’ The District Magistrate recommends an enhancement of sen- 

‘tence. Inoculatidn would not appear to be an offence in itself, th ough: 
section 6 of Act XIII of 1880 prohibits the practice within the areas 
to which the Act isextended. It isnot shown that Kyithé village is 

' within the municipality. Inoculation is really practised as a remedial . 
measure, and section 8 of the Penal Code will apply. It has also been 
held in England that it is not an offence (see the case of Rex v. 
Burnett, 4, M. S., and 272). It may be necessary in the interests of 
the public to prohibit the practice outside of the areas referred to in 
the Act. In that case the District Magistrate should draw up. a pro- 
' ceeding, and after taking the evidence of the Civil Surgeon on the point 
he can issue orders to be served personally on the inoculators under 
section 133, Criminal Procedure Code, to. show cause why the practice 
of their trade should not be suppressed as being injurious to the health 
‘of the community. If sufficient cause is not shown the order can be 
_ made absolute and ‘its violation would be punishable ‘under section 
' 188, Penal Code. The sentences now passed are illegal. ‘The convic- 

~'tions are set aside andthe fines if paid will be refunded. 


' Civil Miscellaneous Before A. R. Birks, Esq. 
coe SHAIK FAIZU 7. MAHOMED ISAC. 
1899. Mr, Palet—for applicant. . 
ao. Execution, stay of, Application for-—Practice—Civil Procedure Code, ss. 545, $46. . 
aes Before an order for stay of execution can be granted the provisions of section 


545, Civil Procedure Code, should be strictly complied. with. The proper course is -: 

to apply to the Court which passed the decree appealed against and to move the 

Court of the Judicial Commissioner under section 546 only when the Lower Court 
has refused to stay execution on security being furnished... ... - : 

_I DO not think this application should be granted. The provisions 
of section 545 require that sufficient cause should be shown before an — 
‘order for stay of execution can be granted. I think the proper course 
is, as' a rule, to apply to the Court which passed the decree .which is 
appealed stating the particulars set out in section 545. If that Court 
refuses to stay execution on security being furnished, which will rarely 

"be the case, application can be made to this Court under section 546 
to issue: the necessary directions. Cases may arise where. this’ Court 
may stay execution at once, but in any case the particulars required by 
section 545 must be set out by affidavit and the reasons given for not ~ 
applying to the Court below. The application is rejected. © 
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Before A. R, Birks, Esq. 
QUEEN-EMPRESS v. NGA PO NYUN arp rour OTHERS, 
Gambling in public street or place—Warrant to whom to be directed and tn whaé 
cases—Coins, seizure and forfeiture of, as instruments of gaming—Rewards— 

Burma Gambling Act, ss. 6, 10, 10(@), 15(2), 3(a). 

The new Burma Gambling Act has made several important changes, It is only 
with regard to common gaming houses that it is now necessary for a Magistrate 
to direct his warrant to a police officer not below a certain rank. In cases coming 
under séction 30. he is not so restricted and the provisions of section 77, Criminal 
Procedure Code, will apply. At the same time it is not generally advisable to 
issue warrants to an informer for exccution. 

Coins are now instruments of gaming and they can be seized and forfeited even 
in prosecutions under section 10(@). 

Rewards can now be paid to any one who coutributes to a ccenviction. 

THE following reference was made by the District Magistrate of 
Théngwa to the Judicial Commissioner, Lower Burma: 

The First Class Magistrate of Danubyu has made scveral crrors_ in 
this case. TVirst he issucd a warrant under section 5 of the Gambling 
Act to a sé-erngaung, who is not an officer of police. Then, when 
the s¢-e7ngaung found the five accused playing cards for a few pice, 
near the rcad.ard produced them before tke Magistrate, the latter 
convicted and sentenced them under section 13 of the Gambling Act. 
Then the Ma$istrate crdered the confiscation of the stakes, amcunting 
to six annas, which. was not legal on a conviction under section 13 ; 
he also orCcred a r¢ward cut of the fine to te paid to the informer 
which was-also wrong ; and lastly, he passed a sentence of cnc month's 
rigorous imprisonment on Nga Po Nyun, which scems to me a pre- 
postcreus sentence jn this trivial case. The fines of Rs. 10 imposed 
on the other four accused were a'sotcohcavy. 1 forward the prozecd- 
ings to the Court of the Judicial Commissioner with the recommenda- 
tion that the sentence be reversed. 

In the meantime, under secticn 438, Criminal Procedure Code, I 
order that the sentence cf imprisonment passed on Nga Po Nyun be 
suspended and he be relcased on his own recognizance in the sum of 
Rs. 25. 

The order of this Court was as follows : 

The District Magistrate in this case has overlooked the fact that 
the complaint was made to the Magistrate on the 3rd April 1899, 
after Burma Act, No. T of 1899, had come into force. ‘The conviction 
should have been under section 10 of that Act. The Act has made 
several important changes. The first error pointed cut by the Dis- 
trict Magistrate is that the Magistrate issued a warrant to a sé-ern- 
gaung who is not an officer of police. It is only with regard to com- 
mon gaming-houses that it is now necessary for a Magistrate to 
direct his warrant to a police officer not below a certain rank (véde 
section 6), In cases coming under section 10 he is not so restricted, 
and the provisions of secticn 77, Civil Procedure Code, will apply. 
The second alleged errog is that the Magistrate confiscated the stakes. 
Coins are now instruments of gaming under section 4, sub-section 
(a), and under section 15 (2) they can Le seized and forfeited, cven in 
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Criminal Revision ‘prosecutions under section 10 {a}. " Rewards can now be paid to any 
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‘.persen-who contributes to a conviction, The last ground of refer- 
“ence is that the sentences passed are tco severe, In-this remark I 


concur. The conviction. will be altered to be under section to of the 
Burma Gambling Act, I of 1899, and the sentence passed on Po Nyun 
will be reduced. to a fine of Rs. x0 or in default seven days’ simple im- 
prisonnment, and in the case of the other accused to Rs..3, or in de- 
fault three days’ simple imprisoument. ‘The order as to a reward may 
stand. The Magistrate will no doubt bear in mind that it is not gene-. 
tally advisable to issue warrants to the informer. In the present case 
the sé-ezngaung is an unpaid public servant and I see no objecticn to 
the order passed as to the reward. 





aes A. R. Birks, Esq. 
MA TAW U z MA NGWE awp two otuers. 
Messrs. Eddts and Connell—for appli-.| Messrs. Chan Toon and Dawson—for 
cant (plaintiff). respondents (defendants). 


Limited power of interference in revision by High Court—Decision by compex 
tent Court, which by law is final and without appeal—Wrong decision— Material 
ivregularity— Failure to exercise jurisdiction— Civ vil Procedure Code, 5. 622, 


Section 622, Civil Procedure Code, is one of very limited operation and where a 
Lowcr Court has jurisdiction to decide on a question of law or fact the High Court etl 


’ has no power.to interfere in revision with the decision of those questions, - 


A decision by the judgment cf a competert Court, whether right or wrong, which 
by law is final and without appeal where the Court has not acted in the exercise 
of its jurisdiction illegally or with material irregularity, cannot be set aside under 
section 622,° {he fact that the Court may have arrived at a wrong decision is not 
necessarily a material irregularity or a failure to exercise jurisdiction. 


Krishna Mohini Dossee v. Kedarnath Chuckerbutty, 1. L. Rt 215 Cal., 446,. 
and Mahammed Yusuf Khan v. Abdul Rahman Khan, i -L.R, 16 
Cal., 749,.followed. uae 


THE plaintiff in this case is the daughter of Ko Gaw Ya by his first 


wife, Ma Thin Pan, and she sued her step-mother and her children for 
three-fourths share in the property acquired by deceased Ko Gaw Ya 
during coverture with his first wife and one-eighth of the property ac- 
quired during second marriage. The defendant did not file a written, - 
statement, but the matter was referred to arbitration, and Mr. Law, 
who was the plaintiff's advocate, was appointed arbitrator by consent.. © 


‘In his award Mr. Law held that acertain garden which was a two: 
‘years before the death of the plaintiff’s mother, 7.¢., about 2 § years ago, 


for Rs. 50, had increased in value to Rs. 3,000, but he held that it was 
acquired during first marriage, but only allowed the plaintiff one-fourth 
and not three-fourths of this property. This award was confirmed by « 
the District Judge who considered this question and held that the arbi- 
trator had sufficient powers to deal withthe matter referredtohim and * 
that the proportion claimed by the plaintiff was included in the refer- 


- ence. The learned Judge gave the parties time in case the share 


allowed was due to a clerical error of the part of the arbitrator, but 
nothing came to this. The matter has now come’ before this Court on © 
the ground that the arbitrator made a mistake as to the share the 
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plaintiff was entitled to in the garden in question, which should be three- 
fourths and not one-fourth. The petitioner’s advocate has one diffi- 
culty to contend with. It appears from the arbitrator’s award that the 
. plaintiff abandoned what she holds to be her legal right to three-fourths 
‘and only claimed half. It may be stoticed also that the arbitrator ap- 
“pointed by the Court was the plaintiffs own advocate who asserted her 
‘claim to be three-fourths. I think it is more than probable that under 
these circumstances the arbitrator may have held that the increased 
value of the property acquired during the first marriage was partly 
due to the management of the first defendant. There is nothing on the 
record {o show kow soon after the death of the first wife Ko Gaw Ya 
married the first defendant. The question for this Court to determine 
‘is whether there is any objection to the legality of the award on the face 
of it under clause 3 of section 520, and, second whether the learned 
“Judge of Moulmein has failed to exercise a jurisdiction vested in him 
‘by law under section 622, With regard to the fact that three-fourths 
is the proper share by a child of the first marriage in the property ac 
quired during the first marriage, Mr. Connell has cited paragraphs 6, 
'. 9, and to of the Manu Kye Dhammathat. We might have cited the 
“decisicn of the Special Court in Maung Myat Kaingv. Ma Gyaung 
and four others {see P. J., page 534, supra), 


This case was not, however, decided at the time the learned Judge 
confirmed the award. Mr. Connell has also argued that the cases cited 
‘by the learned Judge do not justify his refusal to remand the award 
under section 520. These are I, L. R. 2, Allah. 181, I. L. R. 4, Cal. 
231, and [. L..R.-24, Cal. 4€9. It may be noted that in all these cases 
the High Ceurt did as a matter-of-fact decline to interfere with the 
awards before. them, though the reasons given in each case are not in- 
consistent with the supposition that if distinct illegality had been com- 

‘ mitted they would not have interfered. There is not an absolute con- 
~sensus of the Dhammathats as to the share the plaintiff should get in the 
property acquired during the first marriage and as far as I am aware 
there was no authoritive ruling on the point at the time the award was 
given. By abandoning her claim to a three-fourths share and only 
claiming half, I think it is clear that the plaintiff left the question to 
the discretion of the arbitrator. The learned Judge of Moulmein has 


-given‘his full attention to the point of law now argued. In I. L. Ry. 
- £5, Cal. 446, it was held that section 622, Criminal Procedure Code, is’ 


one of very limited: operation and where a Lower Court has jurisdic- 
‘tion to decide a question of law or fact the High Court has no power te 
interfere on revision with the decision on these questions. Again in 
I. L: R. 16, Cal. 749, it was held that a decision by the judgment of a 
competent Court whether right cr wrong, which by law is final and 


withcut appeal whether the Court has not acted in the exercise of its. 


jurisdiction illegally or with material irregularity, cannot be set aside 
under section 622, The fact that the Court may have arrived at a 
- wrong decision is not necessarily a material irregularity or a failure to 
“exercise jurisdiction. In the present case the Court gave its full at- 
tention to. the points in issue and decided that no sufficient grounds 
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Givil Revision were made out for disturbing the award. For these reasons I think 
No. 46 of the application should be dismissed with costs. 





1898. 
19% Before A. R. Birks, Esq. 
a 

roth, NGA THET HNIN v, QUEEN-EMPRESS. 

9 ae : 
Criminal Appeal Messrs. Chan Toon and Dawson—for appellant. 

eso o Afurder—Sentence of death— Criminal Procedure Code, s. 367, cl, (5)—Lrunkens 
ness—Intention—Reduction of death sentence. ~ 
May 
19th, The fact that the. accused was drunk may be considered in deciding what inten- 


tion the accused had at the time he committed a particular act. 


In this case the appellant, Nga Thet Hnin, has been convicted of the 
murder of Maung Myat E, a ten-house eauig, and has been sentenced 
to death by the Additional Sessions Judge of Irrawaddy, The evi- 
dence against the accused is clear and koth the assessors find him guilty 
of the charge. 

The accuscd was seen by Maung Cho, the son of the deccased, to cut 
his father down and he called cut immediately ‘ Maung Thet Hnin has 
cut down Matng Myat EE.” This cry was heard by a number of the 
witnesses. The evidence shows that accused had been drinking and - 
also that stones were thrown at his house. Accuscd seems to have 
tricd to attack Lan U, the second witness, shortly before. 


The accused’s defence was that Nga Cho probably cut his father by 
accident. 


Wis advocate in this Court has, I think, wiscly laid little stress on the 
matters put forward in his petition of appeal from the jail, but urges 
that a capital sentence was not necessary and that the case falls under 
the seccnd ground mentiored in this Court’s judgment in A7vang U 
and scven others v. Queen-Empress, P. J., page 112. 

The evidence shows that'a single blow with a d@ was given which 
nearly severed the head of the deceaged from his bedy, cutting through 
the spinal column and causing instantancous death, Ma Hla Dun’s evi- 
dence shows that accused had said shortly Lefore “If there is a proud 
man I will cut him this night.” Th’s remark was also heard by Maung 
Pan Gaing. I think it is clear that the accused intended to cut some 
one with a d@ and be did cause an injury that was not merely immin- 
cantly dangerous, Lut was instantly fatal. The only extenuating cir- 

.cumstances are that be had been drinking and that stoncs had been 
thrown at his house about that time. In the judgmentabove quoted 
my Jearned predecessor observed : The extreme penalty of the law 
“should bé reserved fcr cases of deliberate murder, for cases where 
“murder is committed to facilitate the commission of some other 
‘Coffence, or to avoid arrcst for an offcnce, and fer other “ heincus ceses 
“of murder.” J am not sure that this is a quite correct interpretation 
of the law with reference to section 367, Cause 5, of the Criminal Pro- 
cedure Code, which seems to contemplate that death sentences should 
ordinarily be passed where an accused is convicted of murcer. 
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It, however, appears to me to be in conformity with the precious 
practice of this court. The present murder was not, I think, a deli- 
berate one. The accused warned the deceased not to come near him, 
which seems to show he felt he could not control his passions. There 
is reason to believe that he was drunk, and it has been held by the 
Courts in England that this fact may be considered in deciding what 
intention the accused had at the time {véde rulings in Rex v. Meakin, 
7C. and P., 729, Rex v. Thomas, 7C. and P., 817, and Rex v. Gamlen, 
‘I. and F., go. These-cases are cited in Starling’s Indian Criminal 
Law). 

There are, in my opinion, grounds for remitting the sentence of 
death, but not for altering the conyiction to one of culpable homicide 
not amounting tomurder. The conviction for murder is therefore con- 
firméd, but the sentence of death passed will be altered to one of trans- 
portation for life. 





Before A. R. Birks, Esq. 
MAUNG GALE alies AHMED ALLY wv KO PO anp rive oraers. 


Mr. Palit for appellant (plaintiff). Mr. Lentatgne—for respondents (defend« 
; , ants). : 


Mistakes and corrections in documents—Presumption thereon by Appellzte 
Courts. 


Fraud should not be presumed by Appellate Courts on mere mistakes and cor» 
rections in documents which have been accepted by the Judze who deals with the 


evidence. = 


‘Tue plaintiff, Ahmed Ally a/ias Maung Gale, sued the defendants 
for Rs. 500 principal and 525 baskets of paddy rent, value Rs. 525, 
ona mortgage bond, dated the 5th waxing of Zabaung 1254 (6th 
March 1893). ‘The plaintiff sued as administrator to the estate of his 
father Bawshat Ally who died in the moath of Pyatho 1257, i.e, De- 

‘cember 1895 or January 1896. The plaintiff alleges that defendants 
have been in enjoyment of the lands up to the present year 1259 
(1897), and that the rent, 3124 baskets for 1258 is due,and that a 
‘balance of 212} baskets was also due, though for what year is not stated 
He prays for a simple money decree with costs. The deiendants ad-, 
‘mitted’ the document sued on, but alleged payment of 300 baskets of 
paddy for the years 1255 and 1256 andstated that a fresh contract was 

- entered into with plaintiff's father in 1256 B. E. for Rs. 400, under which 

they mortgaged four buffaloes and a house, which superseded the 
original mortgage bond which deceased said he had lost. They further 
allege that this second document has been settled by payment of Rs. 300, 
endorsed thereon, and that plaintiff seized 125 baskets of paddy for the 

’ palance. The Court of First Instance found that Rs. 500 principal and 
325 baskets of paddy were due at Rs. 70 per too and gave a decree for 
that amount. On appeal the plaintiff's suit was decreed for Rs. too 
only, mainly on the ground that the second document which the plain- 

'tiff-was ordered to produce was not genuine. The appeal is purely on 
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questions of fact. The two documents have been translated, and read 
as follows: 





Exuisirt I. 


Dated Pyuntasa, the 6th March 1898 (5th waxing of Tabaung, 1254 BE.) 


Wer, U Po and Ma U (husband and wile), of Shanywa Anaukkén, Nyaunglebin 
circle, dv hereby mortgage to Bawshat Ali, of Cywede quarter, Shwegvin, for Rs. 
500, Our paddy-land, measuring 24 acres, situated at Ahleywa Awin in the same 
circle, and bounded on the east by a cart-track ; on the west by Me fuand Nga-‘Tu’s 
paddy-land ; on the south by Ko Hmyaing Gyi’s paddy-land ; and on the north by 
acart-track. No interest is to be charged on the money and the paddy-land is to 
be returned on payment of the money. We, Ko Po and M32 U, do hereby agree to 
give to Bawshat Ali 312 baskets and 8 pyts of paddy as the rent of the paddy-land 
in the month of Tubanng, 1255 B.E. The paddy-land is to be redeemed on payment 
in full of the moncy within 12 months. If payment be postponed with the per. 
mission of the creditor, rent is to be given, for which it would be postponed at the 
rate of 312 baskets and § py/sof paddy per annum. ‘The mortgaged paddy-land is 
not to be mortgaged or sold to any person, but may be (mortgaged or sold) with 
the permission of the ercditor. We agresing, sign this dosument. 


(His mark +) 
Ko Po, 
(Her mark+-) 
Ma U. 
Witnesses : 
Maune Lar. 
Ouse Ooptr, 
Maunc He, 


The Rs. foo for which a picce of paddy-land was mortgaged and the 312 baskets 


’ of paddy, being the rent of the paddy-land, are duc, but Ko Poof Thalugsn has this 


- paddy-land, will be given whenever required. 


day, namely, the oth Tagu, 1257 B.1., paid deceased Bawshat Ali's son heir) 
Maung Gale Rs. 7o for 10. baskeis of paddy tow irds the reat of the paddy-land. 
The RS. 500 principal and 212 baskets and $8 py/s or paddy, being the rent of the 


(His mark-+) 
: Ko Po. 
Wrtness : 
SamMon, Writler. 

Exuipre 11,. 


Dated Shavegyin, the 2gth Fuly 1895 (8th waxing of Kasin, 1257 BED - 


Ws, U Po and Ma U (husband and wife), being unable to give on demand the 
500 baskets af paddy, being the rent of a piece of paddy-land, do hereby mortgage- 
for Rs. 400, being the value thereof, our properties, namely, a picce of paddy-land, 
measuring: 13°41 acres, situated at Payapyi kwin, Nyaungiebin circle, and bounded 
on the cast by Udo creck, on the west by Udo, on the south by Maung Hniv’s paddy- 
land, and on the north by a ercek, one dweiling house, ene granary bounded on the 
east by a Azlia’s house and compound, on the west by a cart-track, on the south by 
a Kunlta’s paddy-land, and on the north by a cart-track ; one female buffalo, two 

oung buffaloes and the buffaloes subsequently brought forth by the said buffalo. 

© interest is t+ be charged on the money. It is to be paid within 10 months from 
the date of the exccution of the document. . The said propertics are net to be sold, 
mortgaged; shifted, given or transferred to any person without the permission of 
the creditor, to whicn Bawshat Ali, the creditor, consented. ‘The debtor may take 
back the paddy-land, the house, the granary and buffaloes on payment of the moncy, 
within 10 months from the date of the execution of the document. If the money be 
not paid the creditor is at liberty to take possession of the mortgaged properties as 
he pleases. They agreeing, sign this document, 
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———- 


Witnesses: (His mark + 


Mavune Lv Gave, U Po. 
Po Sin, Ma U. 
Lu Pe. | 
U Suwe To. , 
U Suwe Hurarne, Rs. 200, 
On the 11th waxing of Zabodwe Rs. too was given out of Rs. 400. . 
oO. 


On the 13th waxing of Zabodzé 1257 B.E. Rs. 100 was paid out of the Rs. 400 due 
on the document; signature was written below. or 
oO. 


Witnesses + 
’ Maune Ne Don, 
Village Thugyi. 
LaSaKa. 
(His mark +). 

. The case has been argued at considerable length. For the appellant 
it ig urged that the plaintiff could not as administrator exactly know 
for what years interest or rent was paid ; that the second document 
was exccuted for the interest of the first two years 1255 and 1256, and 
that the suit is really brought for the principal, Rs. 500, and the in- 
terest of the two last years 1257 and 1258: that the endorsement on 
Exhbit I shows by its terms that it was made after Bawshat Ali’s death 
in Pyatho 1257, and that therefore the date Zagu 1257 should be Tagu 
1258; that it is not likely that deceased would forego his principal 
when the second document was executed and that plaintiff was probably 
mistaken in thinking that 3:24 baskets were paid as rent for the first 
vear after execution of Exhibit I. It is, 1 think, clear from the plain- 
tiff’s evidence that he meant to exclude the rent for the two first years 
as he says he has claimed too much, and that he only wantssto geu the 
paddy at Rs. 71 per 100 baskets and not Rs roo as alleged in the plaint. 
‘The tespondent’s advocate rel'es a good deal on the plaintiff's admis- 
sion that 4124 baske's were paid for.the first year. He argues that as 
the parties to Exhibit | were relations there was nothing unreasonable 
in the principal being foregone as such as a high rate of interest had 
been paid. He argues further that the defendants’ witnesses, who ad- 
mit the genuiness cf Exhibit 11, were deceived and that the plaintiff's 
witnesses themselves cannot swear to it. The Court of First Instance 
considered the question as to whether Exhibit I] was genuine and held 
that it was, It is certainly not averred in the pleadings that the plain- 
tiff had fabricated a document fer the purposes of this suit. The de- 
fendant is illiterate, hut he agreed to abide by the evidence of Shwe 
‘Yu and Shwe Hlaing. Now Shwe Tusaid the document was genuine 
when it was read out to him, while Shwe Hlaing denied it. The Lower 
Appellate Court has, | thnk, presumed that the document is spurious 
on insufficient data The defendant did not assert fraud and the pre- 
sumption is all in favour of the document’s being genuine, The Bur- 
mese date corresponds with that en the back, which is written by the 
stamp-vendor, and the other corrections are alterations which were 
probably made at the time of execution. The near relationship of the 
parties has becn alleged as a reason why the deceased should forega 
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his principal, but it renders it unlikely that the plaintiff would Sapyart 
-his claim by a clumsy fraud. 


The Court of First Instance is in'a far better position to ee ina 
matter of this kind... The plaintiff's story appears to me to be the most 
probable of the two and it was accepted by the Court which had-the 
immense advantage of observing the demeanour of the witnesses. 


Fraud should not be presumed by Appellate Courts on meré mistakes 
and Corrections in documents. which have been accepted by the Judge 
who deals with the evidence. : 

The decree: of the Lower Appellate Court is set aside and that of the 
Court of First Instance restored. The appellant will recover the cost 
of this appeal. 


Before A. R. Birks, Esq. 
QUEEN-EMPRESS v. NGA KUN BA. 
Solitary canfinement—Indian Penal Code, s. 73—Offence pene under spacial 
or local Act. 

An accused must-be. convicted of an offence under the Indian Penal Code before - 
solitary confinement can be imposed at all. 

THE following reference was made by the District M sgitinte 
Amherst :— 

“The sentence . of solitary confinement is illegal. It is only when 
any -person is convicted of an offence for which the Court has power to 
sentence him to rigorous imprisonment under the Indian Penal Code 
that the Court may order the offender to be kept in solitary confine- 
ment. Further, the period of solitary confinement must not exceed the — 
scalé laid down in section 73, Indian Penal Code. 

.I think the accused was rightly convicted as the evidence of the 
ywathugy?, who is. the -accused’s uncle, may be relied upon, but it 
would haye been more satisfactory if some evidence had been record-. 
ed as to the distance of the place where the seizure was made from the 
accused’s house, which direction the accused ran off in, and that it was - 
possible for him to reach his house before the thugyi, who apparently 
went there at once. 

“The Macistrate acted demiein taking into consideration that the | 
accused had been previously convicted of a similar offence. in deter- 
mining the severity of the punishment. but he should‘have seen that the 
previous conviction was clearly proved. The thuvyi <tated the accused 
was previously convicted, but the accused was not asked if he admitted 
it. In avy case I think the sentence unduly severe. The accused was _ 


- convicted of illegal possess‘on only, and the maximum period of impri- 


sonment coupled with heavy fine appears to me to be an unnecessarily 
harsh sentence. 
- “These proceedings will be forwarded under section 438, Criniial 


Procedure Code, to the Judicial Commissioner for orders, with the re- 


commendation that the sentence of solitary confinentent be set aside as 
illegal and that the sentence be reduced, 
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“ As the prisoners have all been removed from the jail to cholera Cyimrnal Revision 


camps the sentencc of solitary confinement has not been carried out.” No. 271 of 
‘The order of this Court was as follows:—The accused Nga Kun Ba pile 
ay 


has been convicted under section 51 of the Excise Act and has been 
sentenced to three months’ rigorous imprisonment, of which one is to 
be spent‘in solitary confinement, and also toa fine of Rs. 200 or in 
default to one anda half months’ additional rigorous imprisonment. 
There are two illegalitics in this sentence. In the first place section 
73 of the Penal Code requires that an accused must be convicted of 
an off(nce under the Penal Code before solitary confinement can be 
imposed at all. In the second place the sentence in default of pay- 
ment of fine is more than a quarter of the maximum, 7.¢., three months’ 
which can be given for the offence. I concur with the District Magis- 
trate in thinking the sentence needlessly severe. The sentence of 
imprisonment is set aside ; the fine will stand, but the sentence in de- 
fault will be reduced to three weeks’ rigorous imprisonment. This 
will be a sufficient sentence even considering the fact that the accused 
has been convicted of a similar offence before. 


2oth, 








Before A. &. Birks, Esq. Civil Revision 
No. 16 of 
TI MULL v. MOBAR REIKAN. 1899. 


Mr. Sivaya-—for applicant (defendnnt.) a 


Contract suit—Objection by defendant as to non-soinder of all the partics—Right —. 
of defendant ‘to insist upon all the parties being joined as plaintiffs-—Omisstons 
of plaintiff to add parties. ; 

A entered into-a contract with Band C in which the latter undertook to cart 
laterite. C dicd, and B brought an action against A. Ain defence adm'tted ex- 
ecution of the deed of contract, but, while acknowledging that C was dead, ured 
that the suit was not maintenable by B alone. Decrec was given finally for A as 
prayed, no orders having been passed ty the Judge as t» the representation of C. 

Hleld—that in actions of contract it is the right of the defendant if he takes the 
objection in proper time to insist upon all the parties with whom he contracted 
being joined as plaintiffs, and if after the objection has teen raised the plaintiff 
proceeds with the suit without taking steps to add the person or persons whose 
non-joinder has been objected to and the Court finds that the objection is well 
founded the suit must be disinissed. 

Ramsebuk v. Ramlall Koondoo, 1. L. R. 6, Cal. 815, followed. 

THE plaintiff in this case sued on a document which is to the follow- 
ing effect — 

“On the 17th November 1895, corresponding with the 7th waning 
of Tasaungmén 1257, 4 document in respect of engaging carts to carry 
laterite was mutually executed. Ti Mull, maistry of Peyu, said to Mo- 
bar Reikan of Pegu Town and Batwasin of Zainganaing village, Pegu, 
that they must cart laterite from the jungle sitaated between Payayale 
village and Pyinbéngyi village and place the same on the embankment 
between the said two villages; that he would pay them at Rs. 6 per 
sadrum ; that as regards the moncy he would pay Rs. 30 as carnest- 
money onthe date on which the document was executed; that he 
would in the meantime pay more money if necessary; that he would 
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settle the account and pay the money when 100 sadrums of laterite . 


had been carted and placed (at the said place) ; that in case of failure, 
_to pay money as’ promised the carting of laterite might be stopped; - . 
‘that in case of failure to carting of larterite though the money was paid 


the amount which'was paid must -be returned in double... According. . 
to the said saying the cart owners agreed and affixed their signatures : 


personally.’ Ti Mull Maistry (further) said that he would repair the 
cart-track it were: spoiled. They agreeing signed this document. If _ 


the cart-track is not repaired on the 16th November 1895 and if the 
money is not given when a demand for it is made as it is necessary, a 


. sum of Rs.'5 for each cart must be given.” 


‘Lhe defendant admitted execution of the document, but in his written 
statement, paragraph 1, he urges that the suit is not maintenable by the - 
first plaintiff alone. Paragraph 3 of the plaint admits that the second 
plaintiff has died. The case was adjourned and decree given finally 
ex-parte for plaintiff as prayed. It does not appear that the Judge 
passed any. orders as to the representation of the second plaintiff. The 
petitioner’s advocate has cited !.L, R. VI, Cal., page 815. In that 
case Garth C. F..said: ‘In actions of contract.it is the right of the 
“ defendant if he takes the objection in proper time to insist upon all 
“ the parties with whom he contracted being joined as plaintiffs and if 
“ after the objection has been raised the plaintiff proceeds with the suit 
“without taking steps to add the person or persons whose non-joinder 
‘has beén objected toand the Court finds that the objection is well 
“founded, the suit must be dismissed.’ In the present case the de- 
fendant failed to appear on the date to-which the case was adjourned. - 
It is probable that the Court overlooked his objection in consequence. 
In conformity with the ruling given above the suit must be dismissed, 
‘but I think permission should be given to the plaintiff to bring a fresh 
suit under section 373, as the Court should have granted him time to 


join the representatives of the second plaintiff before decreeing the — 


claim ex-parte. The petitioner will recover costs ofthis application ; 


‘advyocate’s fee, one gold mohur. 


Before A. R. Birks, Esq. 
" TUN.U v. PHA RI. 
Mr. Sex for applicant (plaintiff). _ Messrs, Eddis and Connell—for tes- 
pondent (defendant). ss ; 
Order requiring security for costs— Order or decree, appeal from—Civil Procedure 
Code, s. 549-—Lower Burma Courts Act, s. 24. Ee! se 


' Anorder passed under section 549, Civil Procedure Code, is -not appealable 


either. as an ‘order or decree. AS an order it would not be appealable under sec- ° 


tion 588, and as a decree it is not “a final expression of an adjudication upon.any 
right claimed or defence set up,” within the meaning of the first paragraph of the 


* definition clause relating to “decree” in section 2 of the Code. Such an order is 


‘also not appealable under section 24, Lower Burma’ Courts Act, since it is rot one 


_ affecting “the merits of the case.”. 


‘Courts are not bound to reject appeals under section 549, Civil Procedure Code, 
merely because security-is not furnished within time, but. time should not be extend- 
ed without good cause shown, as eae er 
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3 an application under section 622, Civil Procedure Code, to 
order passed by the Commissioner of Arakan refusing to 
petitioner to give, security for. costs at Maungdaw. The 

nplained of runs as follows :— 

ry has not been given and a petition is now put in stating that it only can 

1 Maungdaw, This is not’ supported by any affidavit and in any case 

ig of the last paragraph of section 549 appears to leave the Court no 

he matter. The appeal is rejected. Parties to pay their own costs.” 
ynnel, who has appeared for the respondent, has taken a preli- 

»bjection which raises a point of some importance. Orders 

inder section 549 are not appealable under section 588, but 

-e appealable under section 24 of the Burma Courts Act. Sec- 

does not alllow this Court to entertain an application for revi- 

re an appeal lies. Therefore this application should be dis- 

s petitioner did not obtain leave to appeal within time. Mr. 

the other hand, argues that his application would have been in 

in appeal as it was filed on the goth March, while the Judge's 
dated the 3rd January 1899, but he contends than an appeal 
lie against such order under section 24 of the Burma Courts 

e argues that it is only where the Courts both concur in a 

law that a second appeal will lie and that the words “confirm 

zinal ‘decree or order on a question of law or of custom having 

‘ce of law or as to the construction of any document or the ad- 

ility of any evidence affecting the merits of the case”’ must be 

construed, that the order refusing to allow security to be given 
igdaw does not come under any such heading, and that there- 

no appeal lies his application can be dealt with on revision. I 

ale to accept Mr. Sen’s view thus broadly stated. I think it is 

om the previous practice of this Court that if a question of law 

1 either of the Courts below, though both Courts may concur 

acts, that an appeal of such question of law can be admitted. 

case the question could not have been raised in the Court of 
stance. Clause 3 to section 24 says “If the Court on an ap- 

ion for the drawing up of a statement considers that there is a 

on of law, &c., affecting the merits of the. case, it shall draw 

statement of the question and of such facts only of the case as 
scessary to explain it.” I think it is clear from the wording of 
ragraph that a question of law might arise in either of the 
such as limitation affecting the merits of the case, though the 
might be confirmed on other grounds. A refusal to furnish 
statement is appealable under section 96. Séction 97 enables 
icial Commissioner to refer to the High Court a question of law 
ises in a case where by reasons of such question arising he en- 

3 any doubt as to the decision to be passed in the case. I do 

ak, therefore, that the question of the concurrence of the two 

‘below on a point of law is an essential feature. It is clear, how- 

iat the order must be one “affecting the merits of the case.” 

the appeal was argued the Registrar has brought to my notice a 

n of the Full Bench of the Allahabad High Court * which has 

sly held that an order rejecting an appeal under section 549 of 

vil Procedure Code is not appealable either as an order or de- 


| * Lekha y. Bhanna, 1. L.R, 18 Allah, 101, 
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cree. As an order it would not be appealable under secticn 588 and 
as a decree it is not “a final expression of an adjudication upon any 
right claimed or defence set up ” within the meaning of the first para- 
graph of the definition clause relating to decice insection 2 of the Code. 
The High Court at Allahabad had not to consider the further question, 
whether such an order might be appealable undcr section 24 of tke 
Burma Cou ts Act, but a similar reasoning wiil apply. Section 591 of 
the Civil Procedure Code provides that certain orders which are not 
appealable in themselves can be set forth as a grouud of objection in 
the memorandum of appeal. As no appeal lies on the facts,the order 
now complained of cannot be so considered. It does not-touch the 
merits of the case and I therefore hold that it is not appealable under 
section 24 of the Burma Courts Act and that pctitioner’s remedy is to 
move the Court to revise the order under scction 622. The qucstion 
now arises whether an application for revis‘on will lic under section 
622, Civil Procedure Code. It apjears that the Lower Appeliate 
Ceurt directed that security for cost should be furnished by the 3rd 
January. This order is dated the «7th December. It ts clcar the re- 
fo.e that the petitioner had srveral days before the Courts clesed in 
December in which he might have applicd for perm’ssion to give the 
security at Maungdaw.- He enly applivd on the 3rd January, the date | 
fixed for sceurity to be given. Mr. S-u contends that the Lower Ap- 
pellate Court was under the impression that it ccu d not extend the time 
and has cited |. L. R., 21. Bom., page 576, to shew that tme might 
have been extended. In that case the appellant had applied for leave to 
sue in formd pauperis. “Vhe application to sue as a pauper was dis- 
misscd, but she was informed if she desired to appeal she mu-t do so 
in the usual way, This impliedly caricd with it a direction to pay 
the stamp fees on the memorandum of appeal avd to depisit the se- 
curity for costs required by the rules within a reasonable time. ‘Ihs 
order was made on the 4th December and oa the 11th the petitioner 
applicd for time to pay the stamp fee and to deposit security. The 
Court made no order as to the stamp fee, but gave the appellant time 
to furnish srcurity until the opening of the Court after the Christmas 
recess. On the 2nd December she tendered the additional court fee, 
but the Court declined to receive it as too late. The Court held as to 
the question of security that “the refusal of the Court officer to re- 


“ceive the stamp would naturally have the effect of preventing the ap- 


“pellant from lodzing security for costs. It is true that that is not 
“the ground on. which she now asks our indulgence, but stil we think 
“she ought to have the same opportunity of giving security as if her 
“appeal had been stamyed when she tendercd tie stamp fee. She 
“could not have applied for extension aller that refusal carlier than 
“she has done." The specific ground for extension alleged in that 
case was (he prevalence cf plague at Bowbay. Inthit case time was 
given from the 22nd January to the 4th [’cbruary, and the Court held : 
“We do not, however, extend the time further than to put her in the 
‘same position as she would have been in had her memorandum of 
“ appeal been stamped when she tendered ths fee.” It is clear in that 
case that indulgence was granted to the appellant as she had beon 
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misled by an ambiguity in tlie Court’s order as to the court-fee stamps. 
In the case cited in that judgment, Balwant Singh v. Denint Singh, 
it was held * That an appeal, althsugh it may bave been rejected by 
“ the Appe'late Court under. section 549 of the Code of Civil Proce- 
“dure up +n failure by the aprellant to furnish security demanded un- 
.. der that section, may be restored on sufficient vrounds at the Court's 
“discretion.” The grounds in that case appear to be again that there 
was a ceria'in ambiguity in the Court’s order and the appellant had not 
-been given sufficient time. These cases appear to have laid down as 
a. general principle that Courts are not bound to reject appeals under 
section 549 if securitv is not furnished on the due date. There is 
nothing on the record in the present case to show that the petitioner 
could not have applied before the end of December for time, The 
present application is dated the 29th March and is only just within 
time. Jam not able to hold that the Lower Appellate Court has acted 
with material irregularity. Sufficiznt time was given in this case and 
if the petitioner chose to wait ill the last day, it was only as a matter 
of indulgence that time could have teen then extended. “There was 
no.affidavit before the Court that the application was not made solely 
to gain time and the fact that the petitione: has let nearly three months 


elapse since the order of the 3rd J inuary, would seem to show that the’ 


Lower Appellate Cou‘t took a right view cf the nature of the applica- 
tion made on the 3rd Janzary. For these reasons the present applica- 
tion is dismissed with costs. 
bay Before AR. Birks, Esg. 
S. MOONIANDY. ». P. P. PEFHAPERWAL CHETTY. 


Mr. Palit—for appellant (plaintiff). Mr. VanSomeren—for respondent 
(defendant). 


Hindu Law—Interest of son duritg father's lifetime in property not of the des- 
cription in which the sons acquire avight by birth—Inheritance liable to 


obstruction—Mitakshava school—Suruivorship —Cbstructed  heritage—Foint — 


property of re-united co-parcensrs—Faint and separate property, distinction 

between —Self-acquived or separate troperty, Right of fathtr to alienate—Son’s 

claim on the ground of fruud by father. 

Under the.Mitakshara law the right of survivorship is limited fo two kinds of 
proprrty. namely,.(7) that which is taken as sn ckst-ucted heritage ard that which 
is z.cqu‘red by mears cf it. ard ‘2) that which forms the joint preperty of re united 
co-percon' rs, the privciple be'ng that ro ci-ow: er of such pr: perty canat any 
time before partition sey whet the exten’ of his share is, his share being svhj: ct to 
variation ty <uccessive births of other co-owners’ (1. L. R,Cal., 27, followed). 
Th- same cons'd ration does rot apply to praperty taken by several persons j..intly 
under the ordinary law of inheritance, 

The di-tinetion between joirt and separate property urder the Mitakshara law 
appers to besimp'y of .a temporary, not ar abiding character. Pronerty is joint 
_.wten it belonys.to all the members, who may be many of a joint family. Pro- 
perty is separate when it belongs only to one member of a joirt [amily alone ad 
net to others joint with him. As long as it is separate and in the condition of self- 
. acquired property the person who is the holder of it has no one to consult in re- 
gard to the disposal of it except himself. But the moment it passes by descent 


_ into the hands of some one in the next generation it becomes joint family. property, 


Civil Reviston 
No. 14 of 
1899s 
May 
26th 


ne 


Civil Second 
Appeal No. 306 of 
1898, 


os 


1899. 
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ee 


_ the property of a.new joint family springing from a new root and it continues to go 


down by one rule of descent only. 


Civil Second 
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Where therefore certain immoveable property, which was what is known as an 


Appeal No. 306 of inheritance liable to obstruction, or at any rate rot ancestral property of the des- 


1898. 
1899. 
May 
26th, 


ee 


criptien in which the sons acquire right by birth, had passed to A and his brcther 
B as a collateral branch, the point in issue being whether C, the son of A, had any 
interest in such property during his father’s lifetime. 

Held,—that such property in regard to A and B isin the position of self-ac- 
quired property over which they had unfettered control. If it had passed by des- 
cent to C, both B and C would have had rights as co-heirs. 

Held,—further, that a father may alienate his self-acquired immoveable property 
at his pleasure, and a son as representative of his father caenct set aside a con- 
veyance to which his father was a party on the ground of fraud. 

Bishen Petrosh v. Bawa, 12 B. L. R., 430,.Gepal Narain v. Gunga Pershad 
Sahee, 19 W. R., 270, and Buggobutty Dosseev. Kishen Nath Roy, 3 W. 
R. 30, followed. 2 

THE appellant, who is described in the judgment of the Court of 
First Instance as Mooniandy the third, was the first plaintiff in Civil 
Regular No. 19 of 1897 in the Court of the District Judge, Hantha- 
waddy. He sucd jointly with Mutiyan zw formd fauperts to sct aside 
as fraudulent and void a deed of sale dated11th June 1895. This deed 
was entered into by Chellum Scrvai, administrator and heir to the 
estate of Mooniandy Maistry, discribed an Mooniandy the first, with 
the defendant-respondent for Rs. 30,¢o0. In paragraph 6 of the 
plaint it is admitted that the defendant-respondent had taken posses- 
sion of the Tawkayan grant which was_ the subject of the deed of sale. 
Paragraph 1 of the plaint scts out that, Meoniandy III, the appellant, 
and Mutiyan, the second plaintiff, were the sole surviving heirs and 
relatives of Mooniandy Maistry, being the son and nephew of Chellum 
Servai. The Court of First Instance added the brother and sister of 
Mooniandy III as co-plaintiffs, and after taking evidence held that the 
second plaintiff had no cause of action, being a distant relative, and he 

as dispaupered. jhe question as to whether the present appellant 
should be allowed to sue and appeal asa pauper was decided by an 
order of this Court passed. in Civil Revision No. 14 of 1898. The 


Courts below have decided the case on a preliminary point of Hindu 


law, the Commissioner holding that Chellum Servai had an absolute 
right of disposing of the property as it was inherited collaterally, 


‘and that Mooniandy Ho had no interest in the cstate curing his 


father’s lifetime, while the Court of Virst Instance beld that Chellum 
Servai had en abolute disposing powcr and that-on his death his in- 
terest would pass to his brother Mooniandy {1, and that it was only 
Mooniandy Il who could apply to set aside the decd of sale on the 
ground of fraud, Leave to appeal has been obtained on the folowing 
grounds :— 

“(1) For that the Iearned Court of First Instance erred in Jaw in holding 
that the whole of the property would have vested with survivor Mooni- 
andy JT if it had not been alienated, ; 

“(2) For that the said Court as well as this Honourable Court are wrong in 
law in finding that the plaintiffs arc precluded from setting aside: the 
conveyance to defendant-on the grounds of fraud, want of considera- 

; tion. 

“(3) For that this Honourable Court has erred in Isw in assuming that the 
questicn before it was whether the plaintiff during this father’s lifetime 
had an intercst in the es‘ate of Mooniandy Maistry or not, inasmuch as 
it was not one of the grounds of appeal nor was it, argued at, the bar; 
the real point being whether Chelluin Servai during: his lifetime could 
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have conccaled the sale of the Tawkayan grant on the grounds alleged = Ciu?l Second 
in the plaint and, if so, whether the plaintiffs children could do so Appeal No. 306 of 
2s 898 


after his death. 1898. 
(4) Por that the Court of First Instance and this Honourable Court erred —_— 
in Taw in not allowing evidence to be called in a case where fraud and 1899. 
muisrepresentation were alleged as a ground for sctting aside a con- May 
veyance.”” 26th, 


The relationship of the plaintiffs to Mooniandy I is shown in the 
following table which is admitted to be correct : — 
° Mooni Kurpen Servai. 





Peria Kurpen Servai. Kutuappen S. Ramasawmy. 


Mooniandy Mastry I. Eslai, 7.¢., Kurpean S. 


| I 
Chellam Servai Mooniandy II. 


Swaminathan. 





ee 





he Mooniandy III. Soobramoney. Thagam. 

With regard to the first ground of appeal it is contended that the 
Court of First Instance erred in holding that Chellum Seryai’s half 
interest in the gtant would pass at his death to his brother Mooniandy 
J] alone. The Coart of First Instance relied on I. L. R., 7, Mad. 468. 
All that was held. in that case was that though the shares which devolve 
on the two sons of a daughter may not come to them as co-parcenary 
property, yet inasmuch as the two sons in question had treated it as 
such, the survivor was competent to dispose of the whole of it by 
will. ‘Phis would hardly apply to the present case where Moniandy 
Il released his share and that brother had a son. In |, L. R. 17, Cal. 
33, it was held that the right of survivorship under the Mitakshara 
Jaw was limited to do descriptions of property.:— 

(39 that which is taken as an unobstructed heritage and property acquired 

by means of it, and 

(2) that which forms the joint property of re-united co-parcencrs, 
the principle being as laid down by Sir Barnes Peacock in Sadabart 
Prasad Sahoo v. foolbash Koer, 3 PR. L. R., F. B., 31 “ that no co- 
owner of such property can at and time before partition, say what 
the extent of his share is, his share being subject to variation by suc- 
cessive birth of other co-owners.” ‘The same consideration docs not 
apply to property taken by several persons jeintly under the ordinary 
Jaw of tnheritance. -The Court of First. Instance by holding that the 
estate would pass to Mooniandy II by ihe law of survivorship omitted 
to note that in that case the plaintiff would have acquired a right by 
birth and be entitled to claim a partition as onc of the co-heirs in an 
undivided family. In the Madras case referred to above the deceased 
brother had no son, and the brother who made the will was the sole 
SUPVIVOE, 

The remarks of Phear ‘J. in Raja Ram Narain Singh v. Pertim 
Singh, quoted at page 738 of the Tagore Law Lectures for 1880, may 
be quoted here: “The distinction betwecn a joint property and 

7% 
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‘‘ separate - property under the. Mitakshara law appears-to me to.be 


Fu simply of a‘temporary, not an-abiding, character. Property. is joint 


“when it belongs to all the members, who may be: many of a joint - 
“family. Property is separate when it belongs only.to. one member 
“ of 2 joint family alone and-not to others joint with him... As long as 
“it is. separate. and. in the condition of self-acquired. property .the. 
person who is the holder of it has no one to consult in regard to the 
** disposal of it-except himself. . But the moment it passes by descent. 
‘into the. hands of-some one in the next generation -it becomes joint 
“ family: property, the property of a new joint family springing froma . 
“new root, and it-continues to go down by one rule’ of descent only.” 
Applying these-remarks to the present case it would appear that the 
Tawkayan ‘grant passed to Chellum Servai's and his brother Mooniandy 
II as a collateral branch ; that in regard to them it is in the position 
of self-acquired. ptoperty over which they had unfettered control. If 
it had passed. by descent to Chellum Servai’s son instead of being 
alienated hoth Mooniandy II and Mooniandy III would have had rights 
as co-heirs, On the first ground of appeal I think the Court of First 
Instance was inetror. The third ground of appeal alleges that the 
Lower appellate Court erred in the holding that the main point at. 
issue was whether Mooniandy III had any interest. in the property 
during his father’s life-time, the property being: what is ‘known as an 
inheritance liable to obstruction, or at any rate not ancestral property 
of the description in which the sons acquire a right by birth. The 
right of a father to alienate self-acquired immoveable property is 
dealt: with at page 309 of Mayne’s Hindu Law, 3rd edition, section 298 
I concur with the learned Commissioner in holding that the weight of 
authority is in favour of the view taken by him. It was expressly 
held by the Privy Council in Betshen Perkash v. Bawa, 12 B.L. R. 
430, that “afather my dispose of his self-acquired property at his 
pleasure.” What the appellant’s advocate now contends is that 
Mooniandy III, as heir to his father, should be allowed to cancel ‘the 
sale on the ground of fraud. This brings me to the second and fourth 
grounds of appeal.. I do not think as representative of his father he 
can set. aside the ‘conveyance to which the father wasa party’ on the 
ground of frand.. This point has not been argued before me, but there 
are several rulings-to that effect. Gopal Narain v. Gunga Pershad 
Sahee, 19 W.R. 270, it was held that “a party succeeding to the pos- 
“session of property is not entitled to ask the assistance of the Court 
“either to rectify deeds of transfer fraudulently effected by his. pre- 
“ decessor. or to ask that these documents should be treated as void 
“in law.” Again, in 3 W.-R. 30, “A son cannot obtain a decree 
“when suing as heir to re-gain property alleging his father’s fraud 
“as the cause of action.” It:is true that the plaint alleges that the 
fraud was entirely on the defendant's part, but the fact remains that 
if the plaintiff’s father did execute this conveyance and put the de- 
fendant in possession withdéut consideration he was committing a. 
fraud on his own son, who cannot plead that fraud now as his repre- 
sentative in interest. For these reasons I think the Courts below have 
come to a right conclusion en the merits and I dismiss the appeal _ 
with costs, ‘ me mas , 


1899-] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 503 








Before A. R. Birks, Esq. 
QUEEN-EMPRESS v. NGA NI arp NGA SHWE PI. 
Sentence—Catile theft. 

Severe sentences are necessary in the case of cattle theft. Where there are no 
extenuating circumstances, a sentence of two ycars’ rigorous imprisonment for a 
first offence is not inappropriate. ; 

Tue following reference was made by the District Magistrate of 
Amherst to the Judicial Commissioner, Lower Burma :— 

“ The accused have been convicted of the theft of two bullocks valued at Rse 
100, ‘fhe usual sentence in such a case istwo years’ rigorous imprisonment, The 
Magistrate, however, has sentenced each accused to six months’ rigorous impri- 
scnment, including «ne month’s solitary confinement. There are apparently no 
extenuating circumstances. ‘he proceedings will be forwarded to the Judicial 
Commissioner for orders with the recommendation that the sentence be enhanced.” 

The order of this Court was as follows: I see no reason to doubt 
the propriety of the conviction, but the sentence passed is inadequate. 
Cattle tnelt is a scrious offence and up to the time the judgment in 
Quecn Empress Vv. Nga bo Sing and another (Printcd Jndgments, 
page 364) was delivered, a scntence of two years’ rigorous ‘mprison- 
ment for that offence was by the majority of District Officers and 
Magistrates in this province considered the appropriate sentence to 
pass. ‘Their opinions on this subject met with the approval of three 
judges of this Court, Mr. Jardine, Mr. Meres and Mr. Fulton, as will 
be seen from Criminal Circulars Nos. 16 of 1887,25 and 32 of 1888, 
and No. 22 of 1891. Inthe last case Mr. Fulton considered that a 
sentence of two-years’ rigorous imprisonment was suitable for killing 
and cating a single bullock, and in Qucen Empress v. San Dun and 
Shwe Thi, who are convicted of stealing two bullocks, the sentences 
were enhanced to two years by Mr. Mecres. It does not appear that 
these cases were brought to Mr. Hosking’s notice in Queen Lmpress 
v- Nga Po Saing and another, as no allusion is made in his judg- 
ment to them. I concur in the opinions expressed by the former 
Judges of this Court that severe scuicnces are necessary in the case 
of cattle theft. The sentence of six months’ rigorous imprisonment 
passed on the two accused is cnhanced to two years’ rigorous im- 
prisonment in cach case, the scutences of solitary confinement being 
set aside. 





Before A. Rk. Lirks, Esy. 
KO THAIK 7 MAUNG BA GYAW anb Tiree oTiErs. 
Messrs. Lowis and Giles—for applicant (plaintifi.) 
Advocate, duty of, to client—Civil Procedure Code, s. go. 

An application was presented by the respondents ina Ciwil Second Appeal 
pending before the Court, in which both parties were represented by Advccates, 
praying that the appellants may be required to furmsh security for costs. The 
app ication was set down in the cause list of the 24th March 18g for delivery of 
nent and an order was duly passed on the date in open Court allowing the 
elitiener one month from the 24th March 1$gg within which to furnish 

Lt was urged on behalf of the petitioner that has the order was not served 
weck before expiry of the period fixed, he is entitled to extcn- 


judy 
present Pp 
securily. 
on him till about a 
sion of time. 
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‘Held—that an Advocate is. bound under section 40, Civil Procedure Code, ‘to 
make himself acquainted with the order passed in his cases and to communicate 
the result to his client who is.presumahly present. 


This is an application to extend the period of one month ‘granted ae 


- in this Court's order dated the 24th March 1899, passed in Civil. 


Miscellaneous Application No.176 of 1898. The judgment in that 
case’ was'read out in open Court on the 24th March and the case was. 


‘ duly set down for delivery of judgment in the cause list on that, date. _ 


The order in question which is filed with the record gives proper, effect 
‘to that judgment and allowed the petitioner one month from the 24th 
March 1899. “Mr. Lowis contends that, as this order was not served 
on the petitioner till about a week before the date fixed, his client 


_ is entitled to extension of time. No authorities have been cited in 


support of the argument that a party who has notice to attend to hear 
judgment requires a special notice to be served on him personally 
when he has engaged an Advocate. The present application is unsup- 
ported by any affidavit or even a copy of the order of the District 
Judge, Hanthawaddy. It is, however, admitted that he did not apply 
to the District Judye Lill alter the 24th March 1899. It has not been 
the practice of:this Court to require the advocates concerned to attend 
when judgment-is delivered, but they are bound under section 40 of | 
the Civil Procedure Code to make themselves acquainted with the | 
orders passed in their cases and to communicate the result to their. 


' clients who are presumably present. In Civil Revision No. 14 of 1899 _ 


(see-P. J., 556; supra) the cases bearitig on section 549 were discussed _ 
at-some length, and it was there held that, though the Courts havea 


' discretion in grariting an extension of time when an erder is passed 


directing that security for costs should be furnished, yet this is a matter 
of indulgence.and extension should only be granted where owing to 
some ambiguity in the Court’s order or circumstances over which the © 
person affected had no control application could not be made before 
time granted’ had expired. In the present case the time originally 
granted seems quite sufficient. The petitioner had due notice of the 


‘original application and must have known that as he had failed in all 


Criminal Appeal 
No, 138, 139, & 
140 of 


the Courts below such an order was likely to be made against him. 
The application for extention of time is dismissed; Advocate’s , fee 
one gold mohur. 


—_————— 


Before A. R. Birks, Esq.” ~ 


(x) MI SHABI, (2) LAMBA, (3) NGA SAN IN alias ISMAIL, anv (4) 
NGA LU GALE alias ESRAM SAIB 0. QUEEN-EMPRESS. 


Sentence of death—Sex of accused—Murder, ordinary as distinguished from 
murder in dacoity—Reservation of death sentence for the principal offenders. 
The ‘question of sex should be considered in passing sentences of death. It is 

not necessary to pass sentences of ‘death on all the persons taking part in an 

ordinary murder as. distinguished from murder in dacoity. A ueath sentence 

should ‘be reserved for the principal offenders. i 


. Queen-Empress v. Pyon Cho and others, S. J. 638, distinguished. 


THE four accused have been convicted by the Additional Session$ 
Judge of Pegu, of the murder of Babu, the husband of the first appel- 


- «ant, on the 21st February 1899, and have all been sentenced. to death — 
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The learned Sessions Judge found, and I think correctly, on the evi- nies Appeals 
‘Nos. 138, 139, & 


dence— 
& 
(1) that Mi Shabi, being jealous of her husband’s attention to one 
her daughter by her first husband, instigated Maung Lu. ~ Fune 
‘Gale and Lamba, the second and fourth appellants, to mur- 3th. 
der him; emote 


(2) that Lamba and Maung Lu Gale had a separate quarrel with 
Babu and readily consented ; 

(3) that the three last accused came into the house of the de- 
“ceased on the day of the murder, but Maung Lu Gele 
‘knocked him down senseless, first with a hammer and 
then with a sandal, and that then the three men dragged 
him away and cut his throat. 

The accused's statemcnts implicate one another, but I think the 
weight of the evidence is in favour of the opinion that Maung Lu 
Gale and Lamba were the men who inflicted the actual wounds, 
while Mi Shabi instigated the crime and Nga San In was present 
abetting. It was a cold-blooded and brutal murder, Amecna No. 1, 
in her evidence, tries to screen her mother, and she says that the 
accused Lu Gale and Lamba got the de from Shan In to cut Babu’s 
‘throat. It is clear from her evidence that she knew what was going 
on and was.an accessory. Both she and her mother agreed to make 
a false report that Babu had gone after a bullock ‘that had been 
‘stolen. This report was made. “I think that Maung Lu Gale and 
“Lamba were the principals in this case and inflicted the pseemal wounds 
, and that they were assisted by Mi Shabi and Nga San In. With 
“regard to the sentences passed in Mi Shabi's case, I have considered 
the fact that though she instigated the offence and was present yet 
she’ had grave cause of complaint against her husband for making 
love to his step-daughter. I think also the question ‘of sex should be 
considered in passing sentences of death In the case of San In, I 
think, he took a minor part in the transaction. I may observe that 
while I fully concur in the remarks made by the Judges of the Special 
‘Court in Queen-Empress v. Nga Pyon Cho and stx others, 638, 
Selected Judgments, as to the advisability of passing sentences of 
death on'a number of accused who commit murder in dacoity, I do 
not think it necessary to pass sentences of death on all persons taking 
part in an ordinary murder. This sentence should, I think, be reserved 
for the principal offenders. On this fact the appeals sare dismissed. 
_ Thesentencesofdeath passed upon Mi Shabiand Shan In are reduced 
to sentences of transportation for life. The death sentences passed 
on Nga Lu Gale and Lamba are confirmed. 


Before A.R. Birks, Esq. ‘ Criminal Revision 
QUEEN-EMPRESS v. NGA TUN HLA. No. 250 of 
 Somspensation to accused, Order of—Absence of complainant when Magistrate 1898. 
intends to pass order acquitting ‘accused——Procedure Criminal Procedure Code Do 
S. 250. 99- 
“In cases where a Mggistrate proposes to exercise his powers under section 250, Cris. — 


3 inal Procedure Code, his proper procedure is to stay delivery of judgment tillthe  - 
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Criminal Revision complainant has stated his objections under section 250 and the Mayistrate has re- 


No. 250 0f 


1898. 

1899. 
- Sune. 
.. doth, 


—— 


corded his reasons, If the accused are in custody and the Magistrate intends to 
acquit them, but is unable to pass an order of acquittal because of the absence of 
the complainant, they should be reieased on their own recognizances till the require- 
ments of section 250 are complied with. 

THE District Magistrate’s order of reference is given bclow :— 

“ After disposing of case No. 46 of the Taikkyi Second class Magis- 
trate on revision in my No. 49 Revision, I find Criminal Misccllancous 
No. 18 of the same Court, which should be read in connection with it. 
The Magistrate has misunderstood section 250. At the same time 
he discharges or acquits, he should, after hearing what complainant or 
informer may urge against it, award compensation. The Magistrate 
has made a new procecding and has not dealt at all fairly with the 
man, who denies that he signed the complaint o: that he made a com- 
plaint, and he asks to call witnesscs. The Magistrate should have 
summoned the Inspector, Maung Thin (who se.ms to have acted as 
irregularly as the Magistrate), and recorded his evidence, I do not 
understand how the Magistrate came to write that tne accused could 
not produce witnesses in his judgment, for in the man’s statement he 
distinctly says that he wishes to call evidence. ‘The case must be seat 
to the High Court and | recommend that the order under section 250, 
Criminal Procedure Code, be quashed, and that the Subdivisional 
Magistrate be called on to enquire into the mattcr as regards — 

(z) the alleged complaint by Maung Tun Hla; 
(2) the action of the Police Inspector in the matter. 

“The Sccond-class Magistrate should cxplaiu his procedure in issuing 
warrants and in acting under section 250, Criminal Procedure Code, at 
all and in ordering compensation without giving the meme a chance of : 
clearing himself, 

“There is undoubtedly more behind the scenes than there is on-the 
record.” 

The order of this Court was as follows : —- 

The Magistrate in this case issucd warrants for the arrest of 12 
persons who were reported by the Inspectoe to have gambled on the 
night of the 1oth waxing of Zabodwe. ‘Tie Inspector had apparently 
acted on the information of Tun Hla, the complainant. When ex- 
amined, this witness said he had told the Inspector once about gam- 
bling going un, but he had only seen the men gambling. ‘The accused 
all pleaded not guilty and were acquitted. The Magistrate records 
his finding as follows :— 

“The Court finds that. the accuscd, Nya Tun IE and 11 others of 
“ Hiezcik village, are not guilty of the offeyce specified in the charge, 
“namely, that they have committed the offence of gambling in cards 
in the first accused’s house, the first accused acting as dating and 
“ receiving commission, and has thercby committed an offence punish- 
“able under sections 3 and 4 of the Gambling Act, and the Court 
“therefore directs that the said accused be acquitted. Under section 
“©2650, Criminal Procedure Code, a criminal misecllancous proceeding 
“should be brought up against the informur, Nga Tun Hla.” 

Jn Criminal Revision 20 of 1899, Queen-Limpress v. Abdul Kareem 
(Printed Judgments, page 528), my Icarned predecessor pointed out that 
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an order for compensation under section 250 should be made in the order Criminal Revision 
of discharge or acquittal. This is no doubt the plain meaning of the No. 250 of 
section. It is obvious, however, that difficulties may arise. There is Fane. 
no section that requiries the attendance of the complainint throughout 1899 
the: proceedings, and the Magistrate may not have made up his mind Fune 
that the complainant should be fined for making a frivolous complaint rth, 
till he writes his: judgment. A separate miscellaneous case is not 
necessary as-in proceedings under section 420, Criminal Procedure 
Code, for contempt of Court. The proper procedure appears to be to 
stay delivery of judgment till the complainant has stated his objections 
-under section 250 and the Magistrate has recorded his reasons. ‘This 
can best he done in the diary. If the accused are in custody and the 
Magistrate intends to acquit them, but is unable to make an order of 
acquittal as complainant is absent, they should be released on their 
own ‘tecognizances till the requirements of section 250 are complied 
-with. The irreguiarity in this case is one which appears to fall under 
section 537, Criminal Procedure Code. The former has not been 
prejudiced in any way by a separate proceeding being drawn up. The 
‘informer wished to produce witnesses, but these were rightly disallowed. 
Section 250 does not contemplate a lengthy enquiry. . The informer 
could have appealed to the District Magistrate against the order. The 
‘conduct of the Inspector should be enguired into by the District Magis- 
drate. ‘The papers can be returned with these remarks. 








Before A. R: Birks, Esq. lsc Revision 
NGA KYI SEIN ». QUEEN-EMPRESS. Bois 
Mr. Fordan—for applicant. Fune 
Opium smuggling, Isolated instance of—Assumption of general corruption of _ 2st 
moral character. 


An isolated instance of opium smuggling on a large scale is insufficient to justify 
the assumption of a general corruption of moral character in the case of an accused 
especially where he has been found to have been merely the tool in the hands of 
others.’ Whipping can only be inflicted.in convictions under ttie Penal Code.* 
THE accused in this case is a lad of 11 years of age and was sen- 
tenced to six months’ rigorus imprisonment under section g (c) o 
the Opium Act and has been sent to a reformatory for three years 
under the Reformatory Rules. The. evidence shows clearly that the 
accused was in possession of a bundle which contained 419} tolas 
of beinsi. The Magistrate found, and I think correctly, or was of 
opinion, that he was probably the willing tool of some wealthy opium 
smuggler. Now the rules under the Reformatory Schools Act now in 
force are published.in Judicial Department Notification No. 237, dated 
the’ 25th June 1897. It is not shown that the accused’s parents are 
habitual criminals or that he is destitute. He has not been convicted 
‘ before. The only ground for sending him to a reformatory is clause 
“(c) of Rule 1, “that the circumstances under which he is convicted 
‘indicate a general corruption of moral character.’ I do not think an 

isolated instance of opium smuggling on a large scale is sufficient to 








" It is proposed'to amend the law as to whipping in“this respect. 


Criminal Revision 
No. 321 of 
1899. 


Fine, 
2tst, 


ao 
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justify this assumption, especially as both Courts found he was merely 
a too]. The object in sending him to a refarmatory was no doubt to 
aveid his being sent fo jail, Whipping would have been the most 
suitable punishment, but though sections 5 of the whipping Act men- 


' tions “ any offence” it appears from the preamble that whipping can 


only be inflicted in conviction under the Penal Code. A short term 
of simple imprisonment would have Leen the best punishment to im- 
pose, as I concur with the Courts below in thinking a fine would not 
reach the boy. The sentence was passed on the 2¢th April «899 so 
the accused has becn under detention for this offence for ‘nearly two_ 
months. This will be sufficient punishment for his offence. The 
sentence is accordingly modified from six months’ rigorous imprison- 
ment commuted to three years’ detention in a rcformatory to one 
month’s simple imprisonment. This sentence having been undergone 
he will be released. I may note a second conviction for the same 
offence would justify his detention in a reformatory. 





Bots 2 LBR 32y (iT ALR v3) Before A. R. Birks, Esg. = 5 WR AE 


Civil Miscellaneous 
Application 
No. 19 of 
1899. ° 
Fune 
sth, + 


R. M. M.S. SOOBRAMONIAN CHETTY o. MA HNIN YE. 


Messrs. Lowis and Giles—for | Mr. Agabeg—for respondent. 
applicant. 

Second appeal—Review of judument in second appeal—Error of law—Erroneous 
jinding of fact—Furisdiction Biuddhist Law Wusband and wife—Husband 
wife dealing singly with joint properiy—Uresumption, 

A review of judgment in second appeal may be pranted where there is an error 
of law on the face of the judgment, or where the decision of the Court has pro- 
ceededgupon a mistaken view of the law, but it should not be. granted for the 
Purpose of allowing the partics to re-argue the case upon the evidence upon the 
chanec of throwing doubt upon the decision already passed. 

1, L.R. 14, Cal. 627, and 24 W.R., 180, followed. 

A Court of Second Appeal has no jurisdiction to entertain a second appeal on 
the ground of an erroneous finding of fret, however gross and inexcusable the 
error may seem to be where there is no crror or defect in the procedure. ‘The find- 
ing of the first Appellate Court in final if that Court had before it evidence proper 
for its consideration in support of the finding. 

P.C. Rulings in Durga Chowdirani v. Tewahir Singh, 1 1..R. 18, Cal. 
, 23, {fllowed, 

Where a Buddhist husband and wife heing by acting jointly with respect to the 

ao le owned jointly by both it is question of fact as to whether the wife or the 


husband was a consenting party when dealing singly with the same property 


thereafter. fn cases whether they are stil living together the presumption would 
be that one was acting: as agent for the other. 

The presumption is that the wife consents to the acts of her husband as Jong as 
the marriage continues, but this presumption may be rebutted. 


Tuls is an application for review of the judgment passed by Mr, 
Copleston in Civil Second appeal No. 93, of 1898, *The application 


was first heard by Mr. Copleston himsclf, who intimated an apinion 


that he'did not think grounds were made out for a review, but as the 
case was: not fully heard, he left it for his successor, Mr “Thirkell 
White who succeeded him recorded the following order after hearing 


_Mr. Lowis, who informs me that he argued the question of. admis- 
sibility at great length, . 
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“The only point on which at present it seems to me that review 
of my predecessor's judgment might be permissible is that the plain- 
tiff should not have recovered her share of the property without pay- 
ing half the mortgage debt.. Notice will issue to: the respondent 
to enable her to appear to be heard in support of the decree. The 
case will be heard on the 27th [’ebruary.” 


The facts of the case are briefly as follows: The plaintiff Ma 
Hnin Ye sued the petitioner as agent for Mootu Raman Chetty, 
Maung Po Kyi and Ma Min Baw and her husband, Ne Dun, to sct 
_ aside a deed of sale, and to recover a piece of paddy-land described as 

holding 24, measuring 24°60 acres, the joint property of plaintiff and 
fourth defendant. ‘The plaint alleges that the fourth defendant took 
a lesser wife in 1253 and that plaintiff separated from him in that 
year on account of ill-treatment, that the fourth defendant made over 
the paddy-land to first defendant in 1257, under a registered decd-of- 
sale on account of a debt of Rs. 3,350. ‘The plaintiff alleges ignorance 
of this transaction at the time. In Tabaung 1258 she objected before 
the Registrar to the assignmert of this property by the chctty to the 
‘second and third defendants. The plaint alleges,also that the moncys 
borrowed were spent by the lesser wife. The fourth defendant filed 
a written statement denying that the money borrowed had becn spent 
by his lesser wile; he admits the joint ownership of the property with 
the plaintiff and that she did not sign the deed by which he sold the 
“property to the chetty, which was done as he had incurred losses in 
brick-making. The second and third defendants filed a-written statc- 
ment that the sum of Rs. 3,350 was borrowed by fourth defendant while 
living together with the plaintiff and that the husband as lord of his 
wife should have authority to sell joint property to satisfy the clatms 
of creditors, that the plantiff had notice of these transactions and is 
now estopped from sctting aside the decd under which they are in 
possession. The first defendant put the plaintiff to the proof of her 
claim and alleges further that on the 25th September 1888 the plaintiff 
and her husband jointly mortgaged the,land in dispute under a regis- 
tered document to Maung Shwe Gén for Rs. 800 with intercst there- 
on at Rs. 3-8-o per mensem. Paragraph 6 of his written statement 
sets out that in order to redeem the said Jands the fourth defendant 
and his wile borrowed Rs. 2,500 from his principal R. M. M. 5. Mootu 
Ramen Chetty ; paragraph 7, that the plaintiff and fourth defendant 
have been working the land as tenants from 1871 till July 1895; 
paragraph 8, that on two occasions the plaintiff had centered into 
agreenients with the chetty for the reconveyance of the land. The 
Court’of First Instance framed six issucs and found the following facts 
established :— 


(3), .That plaintiff and her husband did jointly mortgage the 
“".., land in dispute to Maung Shwe Gdn for Is. 800 in 1250 
_ (September 1888), 


“HL oof 








nuns! (2 That’ some two years later the fourth defendant took a 
Frade Joan of Rs. 2,500 from the chetty and with a part of it 
22h viet “the mortgage to Shwe Gén was redeemed and the mort- 
72 
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 CPail Miseeila- “gage bond made over to the chetty. This would be in 

neous Application Labodwe 1232 (February 1891). : 
Wo..15 of © - (3) That Ne Dun took his lesser wife in 1253 and’plaintiff sep | 
Sioa: arated from him-after that event. 3 


“sth (4) That holding No. 24 was leased by the Chetty ‘to fourth-de- . 
fee ~~»)  fendant as per Exhibit B, which is dated ist waning of... 
Wazo 1256. It may be noted-that this document which 
is a rent bond purports to be signed by both plaintiff 
and fourth defendant, but the Court held that herexecu- - 
tion of this document by plaintiff was not proved. . 
(5) That in 1257 the rent not being paid the fourth defendant 
‘assigned the land in question to the chetty and executed 
Exhibit C for Rs. 3,350. The Court of First Instance _ 
held that the execution of this document by the plaintiff 
is also not proved though the plaintiff was present at 
the time. 


(6) That the plaintiff was prescnt when the Rs. 500 earnest- 
monéy was returned, but that she was present for the 
purpose of objecting and was not a consenting party. 

I must say, that I think the conclusions arrived at by the Court of 
First Instance seem opposed to the weight of the evidence. Ne Dun 
“was not examined and the Courts seems to have assumed that he wrote 
‘his wife’s name both to Exhibits B and C against her declared wishes 
and that the -chetty,a business man, was satisfied with -this arrange- 
-ment. This would amount to forgery on the part of Ne Dun and'I 
aim surprised that a prosecution against him was not sanctioned. The 
Court of First Appeal concurred with the Court below. in its findings of 
fact, but omitted to note that the plaintiff could not discharge her lia- 
bility under the mortgage to Shwe Gdn by making payments:to her : 
husband. An appeal to this Court was preferred on the ‘following 
grounds :— Bas 


(z) That the Lower Appellate Courts should have held that under 
the circumstances on the case it lay upon the plaintiff. to — 
prove affirmatively that she did not consent to the trans- __ 
fer of the mortgage to the chetty firm represented by 
appellant and to the subsequent dealings with the land 
by her husband and that the District Court had erred in 
thinking that the burden of proéf‘lay upon the defend- 
ant, 


“ (2) That the Lower Appellate Court should have held that un« 
der'the circumstances the plaintiff was in law estopped 
from denying that she consented. to the transactions... 
above natned. ee re ie 

_ (3) That the Lower Appellate Court’ should have held that un- 

-. + der-the circumstances of the case there: was: a legal 
presumption either that from the plaintiff's having left. ° 
the management.of.the property entirely..ia the hands. 
of her husband, her.consent to-anything-done by him in 
the matter should be, impliedor.jthat-she had, in fact... 
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been aware of and aconsenting party to the transactions 
in question. 

“(4) That the Lower Appellate Court should have held that 
there was no evidence of the plaintiff having left her 
husband or of the husband having taken a second wile 
at the date of the transfer of the mortgage to the chetty 
firm represented .by the appellant. 

(5) That the Lower Appellate Court should haye held that 
the finding of the District Court that the consideration 
received from R. M. S. foobramonian Chetty was 
not for the benefit of the plaintiff was based upon a 
misconception of the law inasmuch as the money ad- 
vanced by the chetty firm was in part at least applicd 
in obtaining an assignment to them of a mortgage to 


which the plaintiff was admittedly a party and which has 


never been: paid off. 


Civil Miscella- 
neous Application. 
Nott of- 
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“ (6) That the Lower Appellate Court should, at least, have held 


that.the plainuff was net entitled fo recover her snare 
of the property except on condition of first paying her 
share of the original mortgage made by her and her hus- 

“> band in the year 1888, together with interest thereon at 
the rate agreed upon. 

“(7) That the Lower Appellate Court should have held that the 
plaintiff had never any legal right to object to and was 
in law -bound by the transfer of the mortgage to the 

_ _.. chetty firm represented by the appellant. 

“(8) That the Lower Appellate Court should have held that on 
the evidence as to the plaintiff’s having left her husband 
she was not in law entitled to maintain the. suit or to 
object to anything done by him in regard to the land 
while she was living separate from him. 

“(9) That. the Lower Appellate Court should have held that the 
District Court cired in law in ignoring evidence for the 
defendant merely on the ground that it was the evidence 
of an interested party while accepting and relying on 
the plaintiff's uncorroborated evidence. ma ea 

(40) That the findings of fact for the District Court confirmed 
by the Lower Appellate Court are based upon miscon- 
ception and of legal principles and are unreasonable.” 

After reviewing these grounds of appeal in detail my learned pie- 
decessor considvred that there were not sufligicnt grounds for dis- 
turbing the decisions of the Courts below and) dismissed the appeal, 
Against this decision application for review of judgment has been 
made as follows :— 

#(1) That this Honourable Court was cither under a misappre- 
hension in thinking that the Lower Courts appear to 
have believed that Ma Hnin Ye's share in the proceeds 
of the mortgage were paid off or should have held that 
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. the alleged payment constituted no ground for.granting 
a decree for the return of half of the ‘land unencumbered 
by any mortgage or change, he 


pe ey That this. Honourable Court was under a. suegpistiotston 


in'thinking that the Lower Court did not take the view 


that the orivinal.mortgage was paid off with money bor- 

: rowed from the appellant before the separation, and in 

“any case omitted to give due effect to his own conclusion 

that it would perhaps be immaterial whether the transac: 
tion.preceded or followed the separation. 

v 43) That this. Honourable Court was in error: in thinking that 

: ‘ ebecause both the Lower Courts held that the respondent 
. objected the law of estoppel could not be applied and 
omitted to notice and give due effect to the period when 

the objection is said to have been made. 

(4) That this Honourable Court misunderstood the nature of 
appellant’s third ground of appeal and erred in thinking 
that any special objection should have been raised on 

xe ' . the point in the Court of First Instance. 
sad “(3) That this Honourable Court erred in dealing with. tlie 
~»question-of consent and did not sufficiently consider the 
applicability of the law as to the liability of one partner 
‘for the acts of the other and the. difference: in this: Tes 
Bae pect between joint owners and partners. 
1 AO(6) That this Honourable Court erred in thinking that: the. fifth 

--. ground of appeal was disposed of by the finding of the 
Courts that the respondent. had supplied Maung Ne 
- Dun with the means of satisfying the original mortgage 
“and in thinking that such payment would as. between. 

sta * -the parties to the suit free the respondenit from liability. 

“ “ 7) That the Honourable Court misunderstood: the: nature of 
appellant’s.eighth ground of appeal.” 


The first and second .grounds of review are that this Court was 
under. a misapptehension that the plaintiff had paid off hex share in the 
mortgage to Maung Shwe’Gon. My predecessor has put a marginal 
"note that this point was not raised'in the first appeal. It does ‘not 
-appear to have been raised specifically,.but was one of ‘the grounds 
set out when leave to appeal was obtained. For .the reasons already 
. given I think it is clear that the plaintiff has not discharged -her share 
in this loan by making payments to her husband, and. it was on this 
ground that Mr.’ Thirkell White admitted the review. ~ The third’ 
ground of review deals with the following passage in my ‘predecessor's. 
judgment : “The Courts both held as a fact . that she had not consented,. 
but objected and therefore the Jaw of estoppel cannot be applied.” 
If this remark-refers to the objection made before’ the Sub-Registrar; 
+H is clear that transaction for some five years with regard to the pro-. 

perty had been going on during which the plaintiff took no active steps 
and the law oftestoppel would ‘apply. I think it tneans that the Courts 
»-below finding she had not executed any documents ‘after the mort= 


gage | ‘to ‘Shwe: Gon held that: ae had actively objected throughout’ 
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th and fifth grounds of review deal with the question af implied 
Mr. Lowis. argues that as the husband and wife in this*casé ..* 
zaling jointly with the property, as is evidenced by ‘the 
> to Maung Shwe Gén, that the wife’s consent to the subsé- 
nsaction should be’ presumed ; that husbands and wives: are 
y partners and the acts of one are binding on the other; 
Courts below both placed the burden of proof wrongly: by 
the defendant to prove the plaintiff's consent which should 
on presumed., Mr. Lowis contends that the Courts below have 
law on these points, and that this Court is competent to 
1 its former judgment on review. He has cited the Full 
ling at page 126 of the Bengal Law Reports. ” It was then 
he ‘Fall Bench: “ We think “that it cannot be treated-as a 
al rule that no point can be raised on application for review 


Civil Miscella- 
neous Application 
serait oforr 
a “oR 
ne 
SHi: 


ae 


aas been already dismissed and decided on the original hear- _ 


‘he appeal, or that no new point which hasnot been raised on 
wing of the appeal can be argued on the application for a 


We think that in each case “the. Court must decide whether - 


w is necessary to correct any evident error or omission or ‘is 
ise requisite for the ends of justice.” The concluding words 
2m to give an unlimited right of review, while the first sen- 
ms to indicate the reverse. This case is an oldone of 1870. 
2,14-Cal., page 627, Petheram C. F., held that a review--of 
: might be granted wheu there is an error of law on the face 
igment, or where the decision of the Court has proceeded 
istaken view of the law. On the other hand, ‘in 24, W: Ri, 
, it was held that a review should not be granted for the 
if allowing the parties to re-argue the case upon the evidence 
chance of throwing doubt upon the decision alteady passed 
nilar decision was‘ passed ‘in 25, W.R., 324: I think it is 
a his judgment that my learned predecessor considered : tlie 


as to whether Ma Hnin Ye gave an implied conserit one’'of ~ 


though he noted that a very » different conclusion ‘ might’ ‘have 
ved at, he declined to interfere on that head. In this he was 
1 by the authority of the Privy Council Ruling: quoted’ in 
18 Cal., 23, where it was held that “ A Court of second Appeal 
jurisdiction | to entertain a second appeal on the ground of an 
us finding of fact, however gross and inexcusable. the error 
2m to be, where there is no error or defect in the’ ‘procedure. 
ding’ of the first Appellate Court upon a quéstiotr of fact is 
that Court had before it evidence proper for its consideration 
iort of the finding.” - Now in the judgment of. Fulton’ 
page 578, Selected judgments, it seems.'t to) 
:d the question as to whether the wife was a corisenting ‘party 
nd transactions effected by the husband . a. mach of, ;proof 











ase. That consent he says .“ may often be lied. when the 
1 and wife live together, and the. form ay with, his 
issent manages the business or the-propert col bath 
| doubtless be estopped from subsequently ‘den ying, ewas 


zed to act on her behalf.” In the particular caset 


here Hos led ° 


xeiasK lawtehed 
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cesta Vest} 5 : 
no sGiutt deiscellar. the plaintiff and her husband had effected a joint mortgage and the 


neous, Application wuchand sold the property to the defendant, concealing the transaction 





Nate of from his wife. It would seem from this that, where the parties begin 

Fue: by acting jointly with respect to the property owned jointly by both, 
Sth. it is a question of fact as to whether the wife or husband was a 
Si aae consenting party when dealing singly with the same property hereafter. 


In cases where’ they are still living together the presumption would 
be that one was acting as agent for the other. Mr. Agabeg has cited 
U. Guna v. U Gyaw Gaung, Civil Appeal No. 24 of 1895, published at 
page 44 of Volume II, of his law reports. Mr. Burgess there held “ It 
“might have far-reaching and inconvenient consequences to hold that 
*‘such a union invariably constitutes a partnership, but there is no 
“doubt that it very commonly does so in effect to man¥ intents and 
“purposes.” The presumption is therefore that the wife consents to 
the acts of her husband as long as the marriage continues, but this 
presumption may be rebutted. I think it is clear that the District 
_ Judge did consider this question and held that presumption was re- 
butted-” This was a question of fact and. though I should: be inclined 
to hold he came to an. erroneous conclusion on that question of fact, I 
have as already pointed out intimated that my predecessor was justi- 
fied in not interfering. With regard to the transaction to which Ma 
Hnin. Ye was a party, I think it is clear that there was an evident 
error in treating her payment to her husband as extinguishing her 
debt to the chetty. The review is therefore allowed and the decision 
of.the Court of First Instance will be modified by a direction that the 
plaintiff -do pay to the first defendant her half share in the Rs. 800, 
being the principal in the mortgage bond, dated September 1888, with 
interest at the rate of 34 per cent. per mensem up to the date of in- 
‘stitution of suit in the District Judge’s Court, and subsequent intcrest at 
_ (12, per cent. per annum within a period of six months from this. date, 
failing which she will be foreclosed from redeeming the property in 
question. If ‘paid within due date the necessary direction for a recon- 
veyance of her half share will issue. Appellant will recover costs of 
{his appeal in proportion. ; 





— 


| Before A. R. Birks, Esq. 


Criminal Revision ® 


no pes. of noe .. QUEEN-EMPRESS ayy MAUNG BAW v MA MYA, 
Fune. , Right-of-way, publicand private—Jurisdiclion of Criminal Court—Criminal 
rath. Pi ale -. Procedure Code, s. 133. 
— no Where the right-of-way obstructed was a_ right-of-way from a private house to 


@ public ‘road, held that ‘such right-of-way is a private and not a public right-of- 
Se ee ete bas nojurisdiction under section 133, Criminal Procedure 
uf “FO the réasons stated by the learned Judge in his order of reference 
‘given below it'appears that it isa private and not a public right-of- 
Way that. is obstructed: by the shed ordered to be removed. T he order 
‘OF the ‘Subdivisional Officer is set aside, the parties being left t6 take 
civil pipeedditigs; | 


Diba Dune Lott 
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Reason stated by the Judge of Moulmein in his order of reference 
is as follows :— f : 

-“Tt is ordered that the record be submitted to the Judicial Com- 
missioner with a recommendation that the order of the Subdivisional 
Magistrate be set aside as having been made without jurisdiction.” 


It clearly appears that the right-of-way obstructed was a right-of-’ 


way from a private house fo a public road. The public road was in 
no way obstructed and the complainant should have been referred to 
the C:vil Courts.: The Subdivisional Magistrate had no jurisdiction 
. under section 133, Criminal Procedure Code. [See, for an exactly 
paralled case, 2, W. R., 36, Criminal.j , 
Before A. R. Birks, Esq. 
U OKTAMA v. MA BWA. 


Messrs. Lentaigne-and Fox—for applicant | Mr. Palit—for respondent (plaintiff). 
(defendant). 


Review of judgment tn second appeal—F resh points not vaised at 
; former hearing. 


The plaintiff brought an ejéctment suit alleging that defendant had been allow- 


ed to occupy-.the land in question from 1256 to 1258 0n yearly tenancies and that. 


he refused to give up possession in 1258. The suit was brought on aten-rupee stamp, 
but the amount at which relief was sought was not stated as required by Act’ VII 
of 1870 (Court: Fees. Act), section 7, sub-section (iv), last clause. ‘he defendant in 
his written statemént stated that the land was worth Rs. 800 or Rs goo, but did not 
apparently take objection to the jurisdiction of the Court. The plaintiff having 
lost her ejectment suit-then fell back on her title and sued for possession of the 
land,'valuing the suit at Rs 800. No objection was taken by defendant to the 
jurisdiction of the Court rior was the plea of res judicata raised in the written 
statement, The plaintiff obtained a decree which was.confirmed in appeal. ‘In 
’ second appeal it was held that the decision in the ejectment suit was not a bar.to 
the subsequent suit for possession. In an application for a review of judgment it 
was objected that the suit had been over-valued for the purnose of obtaining a deci- 
sion by a Court of a higher grade. ; : ; 

Held,—that the objection was an objection to the jurisdiction of the Lower Court; 
and that such objection should have been taken at the first hearing. The rulein 
Soobramanien Chetiy-v. Ma Hnin Ye, P. J., 568, that in an,application for review 
of judgment in second appeal fresh points should not be taken which might have 
‘been raised at the former hearing, unless to exclude them would amount to a denial 
of justice affirmed. 

- THIS is an application for the review of the judgment of this Coutt 
passed in Civil Second Appeal No. 42 of 1898, holding that the decision 
of the Myodk of Thatén in an ejectment’suit brought ‘by the respon 
’ dent*was not a bar fo a ‘subsequent suit.in which responden d 
obtained a decree, having failed in the ejectment suit. “The ‘grdunds 
on which‘review are sought are as follows: —~ rf 
“That the petitioner being aggrieved .by the said judgmentof. this 
Honourable Court. prays that this Honourable Court; may, be,pleased 
_ to Teview its said decision on the ground of. the fcllowing-etrori-appa* 
- gent on the fi i : Scare ‘ ba I io 
Which ‘were overlooked by this Honourable Court. sy 
~ (a) ¢That. the: plaintiff-respondent: filed the firstesuit: iacthexGduct 
: of the..Myoék-and gave evidenceof. :arpurchaseiofitega 
; for. Rs.:g25 and iomitted.to. spécifysor:alleye! that the 
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property-in suit was worth more than Rs. 325 and by. 
each and all of such acts and omission, intentionally 
caused,the said Myodk and the petitioner to believe 
. that the said Myoék had jurisdiction to try such suit 
and thereby induced the petitioner to appear and defend 
such suit and incur the loss of time and ‘expenses inci- 
dental to such defence. That the respondent is accord-- 
ingly estopped under. section 115 of the Evidence Act 
from alleging that the said Myodk had not jurisdiction 
to try and decide and grant all the claim, relief and 
issues in such suit, whether i in the wording of the same in * 
that suit or as the same appeared i in the subsequent suit: 

“ (8) That the valuation of Rs. 800 is considerably more than the 
valuation required under clause (4) of sub-section (v) of 
section 7, Court Fees Act, for a suit in respect of 26°27 
acres, Thatethe maximum rate leviable by the law for 
first class. paddy-lands in the Kyaikaw circle of the 

.That6n district is Rs. 2-8-0 per acre and the valuation 
at that rate would be Rs. 328-2-0. Thatthesaid over- 
valuation was obviously made for the purpose of filing 
the said second suit in a ‘ different Court.’” 


~ It-is clear that this question should have been taken before my pre- 
decessor, as the same objection could have equally well been raised 
then.’ Mr. Fox relies on the Full Bench ruling in6 B. LAR, page-126, 
"* Sgebramonian to which I have before referred in Civil Miscellane- 
Chetty v. Ma Hnin» ous Application No. 19 of 1899.* | think it is clear 
Ye, P.J.568, Supra. from that judgment that fresh points should not be 
taken-which might have been raised at thé former hearing, unless to 
exclutle them would amount to a denial of justice. It is necessary, 
therefore, to-examine the grounds on which revision is sought. Mr. 
Fox contends that the suit brought in the Court of the Myodk is sub- 
stantially the same as that brought in the Court of the Subdivisional 
Judge, Now, it is ‘clear from the plaint in Civil Regular 79 in the 
Myodie's § Court that Mi Bwa brought an cjeetment suit, The plaint 
alleges that, the defendant had been allowed by the plaintiff. to occupy 
the land in question from 1256 to 1258 on yearly tenancies, and that he 
refused.to:give up. possession in 1258. ‘The suit is brought on a ten-rupce 
stamp,, ‘but: dogs not,:as required, by: the last clause of sub-section (iv). of, 
section,7..o[ Act. VIL. of, 1870,.state the amount at’ which the-relief is 
sought... Phe. defendant..in his written statcment stated the land was 
worth, BS., 800 or, Rs..go0, but.did-not apparently take objection to: the. - 
Janediétion of the Court. . The plaintiff having lost her ejectment suit,: 
n fell back.on her. title, a and aucd. for, _possession of the land, valuing 
fhe He RS. 800," "No-9) objection was taken to the jurisdiction of,,the 
Prarie hoe wall the plea, of a) tegta,taised in the written; stalemcnt. 
THE}! athtitt obtained, a A decree ‘which was confirmed on appeal. , OW, 
ade? seteion't F ofA AEE “VIL ‘of 1889, it is clear that the. ebiegtion Sha, 
the suit was over-valiied for purpose of obtaining a a flepision vy 
at Courti lof: iathighét! grade Was An Objectidn’ iclidn and: 









as ‘Aan ‘objection tothe’ juris 
shouldvhavel been taken” atlehe first: hearing.” ’ Part’ I éf this Act has 
not yet beenJextendéd’to Burnia,‘arid thé’ Courts ‘have’ to be guided 


1899.]  COMMISSONER, LOWER BURMA, ANI) SPECIAL COURT. 577 





by the provisions of Section VIJ of the Court Fees Act in suits for Ctuil Miscellaneous 
land. From the ruling in Bai dAfahkor v. Bulakhi Chaku, 1.L.R., Application 
«I Bom., 538, it would appear that the plaintiff, ifshe sought possession Me = 
in the first suit, should have valued the suit at the actual] market guns 
value of the property. The Court there held that the Court Fees Act aist, 
was framed for fiscal purposes and was not available as a guide for — 
determining questions of jurisdiction. The first suit does not clearly 

purport to be a suit under section g of the Specific Relief Act, but the 

fact that the plaintiff did not appeal and promptly brought a second 

suit, alleging that her first was a suit under section 9 of the Specific 

Relief Act, from which no appeal is allowed, shows that the parties 

practically considered the’ first suit in that light. The first suit was 

dismissed on the 21st June 1897 and the second was brought on the 

oth August 1897. The fact that the Myodk of Thatén fixed issues as 

to title would not be alone sufficient ground for holding that this was 

not a suit under section 9, In page 72 of Collett on Specific Relief, 

the following passage occurs: ‘The rule to be deducted from the 

“ decision amounts therefore to this: that even in a suit under section 9, 

“the Court may go into matters of title so far as they are necc cary Lo 

“ decide whether, as between the plaintiff and the defendant, the plain- 

“tiff has a juridicial possession.” The case of Thytla Kandi Ummatha 

v. Thvila:Kanat Cheria Kunhamed,\. L.R., 4 Mad., 308, also shows 

that the.second suit would not be barred on the score of res judicata, 

asthe main point in issue was that the defendant had attoned to 

plaintiff. as her tenant and was wrongfully holding over. For these 

reasons I do not think there are any grounds for granting a review of 

my predecessor’s judgment. The application is dismissed with costs. _ 


Before &. Hosking, Esq. Civil Second 
MA PE SHU anv aworurr v. MAUNG THA DUN. BEDE NO Bt 
: of 1898, 
Mr. Palit—for appellants (plaintiffs). | Mr. Agabeg—for respondent. 

Registration—Land referred toin document outside district of registering officer ine 

—Liffect of registering document—Description of property misleading and tn~ ‘26th 

sufficient for identification—Liability of person registering—Mistake of regis- pisces 

tering officer, ° 
The registration by a Sub-Registrar of 2 document referring to land not in his 
sub-district has not the effect of registration where the description of the property 
given in the document was misleading and insufficient for the purposes of identifi- 
cation, though otherwise, a party presenting the document for registration should 
not be made liable for the mistake uf the Sub-Registrar. r 

I think it is clear from the julgment in Laz7 North Tewari v. Sheo 
Sahoy Bhagut and others (Vull Bench reference, published at page 
556, Volume 18, 1. L. R., Cal. series) that the majority of the Court con- 
sidered that the description of the property given was misleading and 
‘insufficient for the purposes of identification, and that, therefore no 
registration had been effected. Petheram, C. l., neld that registration 
effected hy a Sub-Registrar out of his sub-district would be absolutely 
void, while Pigot, F., was of opinion that the party presenting for regis- 
tration should not be made liable for the mistake of the Sub-Registrar. 


73 


Civil Second 
Appeal No. 214 
" of 1898, 
_ 1899. 
Sune 
: 26th, 
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In the present.case it is clear that the description of the property is 
insufficient. .The éwin and circle numbers are not given, but merely 
the names of adjacent holders.’ “The document may be translated as, 
follows.:— eee hee 
: “[Two Rupees.] . 
DEED OF SALE. tee oe 
_ >, Deed No. | of 
Creditor.—Maung Tha Dun, son of U Kasayapa, Myaungmya. ... 
Debtor.—Maung So, son of Maung Thaing; of Kanyinge. 
On the 4th September 1896, creditor Maung Tha Dun and debtor 
Maung So mutually executed a document as follows :— vot 

Debtor, Maung So owed-Rs. 200 to Tha Dun, and therefore the paddy-land and. 
dani garden (the plan of which is herewith attached) belonging to Maung. So 
were sold to the creditor, Maung Tha Dun outright. 

The debtor, Maung So said.to the creditor, that there was no other 
heir except himself who has a right of ownership (to the said proper- 
ties). Both agreeing, affixed their signatures and effected the regis- 
tration. 

(His mark x) _ 


Po Ywin. . é: *.* Maowe So,- i". 
W. ; : 
SHwe Bok. } alia! Maunc Tua Dun. 
(1) Boundaries. 
East.—Garden belonging to him. 
" West.—Maung Po’s garden. 
South.—Shwe Myat. 
North.—Natsin creek. 
(2) Boundaries of the paddy-land, 
East—Natsin chaung..__- : 
West.—Shwe Daik and Ma Lun Dun’s land. 
South.—Kin land. 
North—Natsin chaung. 
(3) Boundaries of dani garden. 
East—Kyéngin river. 
West.—His paddy-land. 
South—Shwe Sa’s dani land. 
North.—Shwe Yaw’s dani land. 

Mr. Agabeg admits that the Full Bench Ruling of the Calcutta High 
Court just referred to is against him, but he relies.on-the ruling of the 
Privy Council in Lehmuhkan Lall Pandey v. Lah Kondin Lall and 
another, page 170, Vol. III, Sutherland’s Privy Council Rulings. Their 
Lordships there held, “In considering the effect to be given to sec- 
“tion 49 that section must be read in conjunction with section 87 and 


“with the words of the heading of Part X of the effects of registra- 
“tion and non-registration.” Now, considering that the registration of 
all conveyances of immoveable . property of the value of Rs. 100 or 


: upwards is. by the Act rendered compnlsory and that proper legal ad- 


vice is not'generally accessible to percons taking conveyances of land 


of small value it is scarcely reasonable to suppose that it was the in- 

tention of the Legislature that every registration of a deed should. be 

null and void by reason of non-compliance with the ‘provisions of . sec. 
& ; : 
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tion 19, 21 or 36 or other similar provisions. It is rather to be in- Cos? Second 
ferred that the Legislature intended that such errors or defects should Appeal No. 214 


-be classed under the general words “defects in procedure ” in section of 1898. 
88 of the Act, so that innocent and ignorant persons should not be ions 
deprived of their property through any error or inadvertence of a Fune 
public officer on whom they would -naturally place reliance. If the 26th, 


registering officer refuses to register, the mistake may be rectified 
upon appeal under section 83 or upon petition under section 84, as 
the case may be, but if the registers where he ought not to register, 
innocent persons may be misled and may not discover until it is too 
late to rectify the error by which, if the registration is in consequence 
of it to be treated as a nullity, they may be deprived of their just rights. 
It is unnecessary, however, to express any opinion upon this point as 
it has been decided between these parties that, notwithstanding the 
first registration, the deed must be considered as unregistered. 
Neither of the parties appealed fromthe decision and therefore, whe- 
ther right or wrong, in point of law, they are both bound by it in this’ 
suit, and it must be assumed as against them in this appeal that the 
first registration was a nullity.” 

It.may be noted that this an expression of opinion merely as the 
particular point in question was not before their Lordships and this 
decision was given under Act VIII of i871. The error in procedure 
in this case was due tothe party presenting the document for regis- 
tration, and as the plaint alleges fraud the document may have been 
intentionally presented at the wrong office. I think |am bound by 
the ruling of the Full Bench which justifies the finding of the Court of 
First Instance. I may also observe that the sccond ground of appeal 
is made out. The plaint should not have been dismissed as the Myo6k 
merely decided a preliminary point. The order of the Lower Appel- 
late Court is reversed and that of the Court of First Instance restored 


with costs thoroughout. 


Before A. R. Birks, Esq. . sels ee i 
0. 322 0 
QUEEN-EMPRESS 0. KYAW ZAN HLA ‘ i : 
Property in respect of which offence has been committed. Orders for disposal of Fuly 
—Animal, order directing destruction of —Procedure—Criminal Procedure 14th, 


Code, ss. 51%, 144. 

An accused on being convicted of negligence with respect to his dog was sen- 
tenced hy the Magistrate to pay a fine, and the dog in respect of which the con- 
viction was had was ordered to be shot. 

Held,—that the Magistrate’s order directing the destruction of the dog was cover- 
ed by section 517, Criminal Procedure Codec. In the case of valuable animals, the 
order should be to direct the owner to tuke such order with them as will prevent 
risk of danger to the public. Breach of such order would be punishable under 
section 188, Indian Penal Code. Under section 144, Criminal Procedure Code, 
the Magistrate can issuc orders before mischief occurs. 

THE reference made by the Sessions Judge of the Arakan Division 
is given below :— 

“The facts of this case are as follows: The accused on conviction 
by the Headquarters Magistrate of Kyaukpyu, exercising the powers 
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Civil Revision : : ‘5 ae 
No. 322. a -of a First Class Magistrate in the Kyaukpyu district, was sentenced to 


las _. pay a -fine of Ks. 10 and the dog in respect of which accused was.con- . 
; a uo "“victed of negligence was ordered to be shot under section 517, Code™ 
meee _ of Criminal Procedure. 
~. “The proceedings are submitted for. revision on the following 
grounds : — 


“T am doubtful about the legality of the Magistrate’ s order direct- 
ing the destruction of the dog. The dog was ‘apparently neither pro- 
‘duced before the Court nor was it in “its custody ; it however, .was 
~ property in respect of which an offence had been committed as it was 
the accused’s negligence with respect to this dog which led to his 
prosecution ‘and conviction.. The Magistrate had authority under 
section 517, Code of Criminal Procedure, to pass orders for its dis- 
posal. 
“Tf a Magistrate can order the destruction of dog under the 
abovementioned circumstances, he can, of course, under similar cir- 
cumstances direct the destruction of a bull, a pony or other animal. 
“T am unable to find arly judicial decision in which the meaning 
and scope of the word ‘disposal’ in section 517, Code of Criminal 
Procedure, have been fully laid down. ‘The Magistrate must make 
‘a legal disposition of the property; he cannot “order it be given- 
‘away i in charity; but must direct it to be given to some person to 

‘whom it seems to belong.’ (Mad. H.C. Pro., 28th July 1875, Weir, 
p. 24.) Under the old Code, the destruction of obscense books under 
this section was held to be. illegal (Queen-Empress v. Indarman, 1: Li: 
R. 3 Alla. 837) and the late Code was altered to legalise such destruc- 
tion. 

- “In the case Queen-Empress v. Futta, P. R. (89) 123, the District 
Magistrate ordered the destruction of a dangerous bull, but in that- 
case the animal was ownerless. I have no copy of the Punjab Rul- 
ings and cannot say whether the bull was in this case ordered to be 
destroyed under section 517, Code of Criminal Procedure, or not.” 

The orders‘ of this Court on the reference were as follows :— 

I think the Magistrate's order is covered by section 517, Criminal 
Procedure Code. In the case of valuable animals which are dan- 
gerous. the order should be to direct the owner to take such order with 
‘him as will prevent risk of danger to the public. Breach of such. 
order would .be punishable under section 188, Penal Code. Under 
section 144, Criminal Procedure Code, the Magistrate can issue orders 
before mischief occurs. 

The papers can be returned. 


Civil Miscella- Before A. R. Birks, Esq. 
neous , 
_\pplication No.go . MAUNG SAN WIN z. U NAW. | 
of 1899. Messrs. VanSomeren and Fagan—for applicant. 
Fune Review of judgment, second application for—Review of order, application Sor 
7th. passed on review—Crvil Procedure Code, ss. 626,629. 


Seemann 


nds application for review of judgment passed in second appeal was made and 
- the same was rejected under section 626, Code of Criminal Procedure. An appli- 
cation was then filed to review the above order. ; 
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Held,—that although a second application to have original judgment reviewed ¢y,;7 Miscellan 
: iscellane- 


_upofi new materials is permissible, an application to. review an order passed on 
review is prohibited by section 629, Civil Procedure Code. Abbli ous 
Gobinda Ram Mondal v. Bholonath Bhatta, 1. L. R., 15 Cal., 432, followed. 3 oe No, 90 
Tuis is really an application to review an order passed by me in Wuhe 
Civil Miscellaneous Application No. 61 of 1899. This was with refer- 7th. 


ence to an application to grant a review of the judgment passed in Civil 
’ Second Appeal No. 322 of 1898. The following order was passed in 
chambers without calling upon the petitioner’s advocate :~- 
. © There are no grounds made out for granting a review. No new or important 
’ matter has been discovered. The case was argued for a whole day and I see my 
notes take up some 16 pages. The fact that a fresh advocate has been employed 
_ to re-argue the case is no ground for a reviewing of judgment (vide 14 W.R., 336; 
24 W. R., 166; 25, W. R., 324). Theapplication is rejected under section 626, 
Criminal Procedure Code.” 
_. No fresh grounds are alleged in this second application which ap- 
pears to be put in as Mr. VanSomeren was not heard in support of the 
former one. He has cited the Full Bench ruling in 5 W. R., page g1. 
This was a ruling under Act VIII of 1859. Section 378 of that Act 
‘does not exactly correspond with section 629 of the present Act. The 
concluding words of section 378 were “and its order in either case 
whether for rejecting the application or granting the review shall be 
final.”? The whole question was considered by Sir Barnes Peacock in 
a lengthy judgment ; the portion on which Mr. VanSomeren must rely 


is as follows :— 

_ © Fourthly, when there is an order for rejecting the application, I think that an 
order for rejection is not absolutely final and that it is within the judical discretion 
of the Court to.say that notwithstanding it has rejected the application on one 
ground it is not precluded from admitting it on another. It may happen that after 
a teview has been rejected on a point of law new evidence may be discovered which 
was not within the knowledge of the applicant at the original hearing or at the time 
of rehearing on review. : 

The Chief Justice went on to say “I am of opinion that the words 
“ shall be final ” in section 378 are used with reference to appeal, that 
“is to say, that no appeal shall lie from an order of rejection on the 
“oround that a review ought to have been admitted or vice versd.” 
In I. L. R., 15 Cal., 432, the High Court held that the same construction 
should be put upon the word “ final” that occurs in clause 1 of section 

629, of the present Code. It was urged then that the last clause of | 
that section prohibited a second application for review. This clause 


reads as follows :— 
« No application to review an order passed on review or on an application for 


review shall be entertained. ” 
The present application seems to be barred by this clause. No new 
matter is alleged and my reasons for rejecting it now are exactly what 
they were then. In'the case cited in support of the present applica- 


tion, Sir Barues Peacock observed— ; 
nade before me upon 


"" & On several occasions applications for review have been m 
grounds which showed great misapprehension of the real object of areview. The 
_Jate Sudder Court, in a decision to which my attention has been called by Mr. 
Justice Bagley (S. D. A., Rep. 1858, page 1539), rejected an application for review 
upon the ground that the suit, which altogether depended upon a question of fact, 
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had been disposed of after due consideration of the evidence and that the objection 
urged in the petition of review, as to the weight attached by the Court of that 
evidence was not a sufficient ground for admitting the review: I have called at- 
tention to this case, because 1 have,cn more than one occasion, observed that an 
attempt was made to cbtain a review of judgment upon the ground that upon the 
first hearing the Court had determined the facts contrary to the weight of evidence. 
This is matter for appeal not fora review. But the attempt has frequently been 
made for the purpose of having the case re-argued by fresh counsel when parties 
have been dissatisfied with the first decision. : 

I think it is obvious that the High Court of Calcutta was anxious 
not to exclude a right of review where fresh evidence of an important 
nature was discovered. In 15 Cal., 432, the judgment concludes as 
follows :— 

_ “The defendant’s case is that the first application for review was properly re- 
jected. He does not ask to review that order ; he asks simply to make a second 
application to have the original judgment reviewed upon new materials.” 

This is not the allegation in the present case. The application is 
rejected. 


Before A. R. Birks, Esq. 
QUEEN-EMPRESS 7. NGA PAW DUN4« 


Sentence—Whipping—Whipping in addition to  imprisonment—Consecutive 
sentence of whipping, Criminal Procedure Coda, s. 391. 


A Magistrate cannot pass more than one sentence of whipping in consideration 
of a previous conviction on an accused person in two or more trials onthe same 
day. If the accused is already undergoing a sentence of imprisonment, the Magis- 
trate should ascertain whether a sentence of whipping, was added to the sentence 
the accused is actually undergoing, and in that case should ‘refrain from passing a 
second sentence of whipping. ; 

When a prisoner is undergoing a consecutive series of sentences of imprison- 
ment to which whippings have been added, he can undergo only one sentence of 
pe ae to be carried out as provided under section 391, Criminal Procedure 

ode, 


_ THE proceedings in the seven cases marginally noted have bcen for- 

Criminal Trials Nos. 545, 546, 547, Warded to this Court by the order 
548, 549, 551, and 552, of 18y8in the of the Local .Government, which 
pene ne ist Class Magistrate of has, under the provisions of section 

yo ingauk, . .. 401, Criminal Procedure Code, re- 
mittcd the sentences of whipping passed in cases Nos. 548, 549, 551 
and 552. The accused Nga Paw Dun was tried separately on seven 
different charges of theft in one day, the 15th December 1898, and the 
following scntences were passed :--- 


In 545, six months and 10 * Jashes. 
540, six months and 10 lashes, 
547, four months and 5 lashes. 
551, four months and 5 lashes. 








* As to this 15 stripes were actually inflicted according to Inspector-Genéral of 
Prisons. 
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548, three months and 5 lashes. 
549, five months and ro lashes. 
552, three months and 5 lashes. 


From Judicial Department Circular No. 2q of 1899, it would appear 
that the Local Government have been advised that sentences of whip- 
ping passed at different trials, are not in themselves illegal, though 
the number of stripes may exceed 30. The ruling of the High Court 
of Calcutta in Rutten Bewav. Buhur, published at page 7, Criminal 
Rulings, in Volume 14 of Sutherland’s Weekly Reporter may not have 
been brought to the notice of His Honour when that circular was 
issued. The High Court then held, following a circular issued by a 
majority of the Judges composing the Full Bench, “ that when a per- 
‘son who has been previously convicted of any offence isa second 
“time convicted at one time of two or more offences, he may be 
' “ punished with one but only one whipping in addition to any other 
“punishment to which under section 46 of the Code of Criminal Proce- 
‘dure he may be liable’. In that case two separate trials were held 
on the same day and two sentences of 30 stripes passed. Section 46 
of Act VIII of 1869 corresponds with section 35 of the present Code. 


I am not aware that any change in the law has been made in this 
respect by the amendment of Act VI of 1864 by III of 1895. I presume 
it was this ruling to which Mr. Aston referred in Qucen-Empress v. 

_ Nga Po Tx, 213, P. J., when he remarked “I am aware that it has been 
“ruled that a sentence of whipping though otherwise legal cannot be 
“ added to each of two sentences.of imprisonment ordered to be under- 
“one one after the expiration of the other.” This ruling was given 
in 1896 after the Whipping Act had been amended. It is clear there- 
fore that a Magistrate cannot pass more than one sentence of whipping 
On an accused person in two or more trials on the same day. If the 
accused is already undergoing a sentence of imprisonment, he should 
ascertain whether a sentence of whipping was added to the sentence 
he is actually undergoing, and in that case should refrain from passing 
a second sentence of whipping. The principle laid down appears to 
be that, when a prisoner undergoes a consecutive series of sentences of 
imprisonment, he can only undergo one sentence of whipping which 
should be carried out as provided in section 391 of the Criminal Pro- 
cedure Code, either at the end of the first 15 days of his sentence or 
‘as soon as practicable after the order of the Appellate Court confirming 
the sentence is received. = 

The Magistrate has committed another error. In Case No. 545, he 
has postponed the sentences passed till the period of imprisonment 
he is now undergoing in default of giving security for his good behavi- 
our under section 110, Criminal Procedure Code is finished. This is 
also illegal and the reasons for it are given in the case of Queen- 
Empress v.Nga Shwe Byo, page 365,S.J. Ihave ascertained that 

' g2 lashes have been already given to the accused—15 in Criminal 

Trial No. 545, to in Criminal Trial $46, and 5 in Criminal Trial 547. 

Now the sentence in Criminal Trial 535 says only 10 lashes. As both 

' the fly-leaf and the diary show 15 lashes, it is probable that the war- 
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The Magistrate will be requested to ex- 


Nos. 349 to 155 of plain this. The sentences of whipping passed in the other cases have 
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been remitted by the Local Government. There was only one 
previous conviction in 1896, and for the reasons already stated only 
one sentence of whipping could have been imposed not exceeding 30 
stripes in all. With regard to the sentences of imprisonment it does 
not seem necessary to interfere, but they should commence to run at 
once. The sentences of whipping except -in case No. 545 are set 
aside; the imprisonment imposed (31 months in all) will commence 
from the 15th December 1898. : : 





-HoBHousE, J.—We understand the facts of this case to be these. 
On the information of one Rutten Bewa, a person of the name of Bu- 
hur was found guilty of an offence within the meaning of section 457 
of the Indian Penal Code. Again, on the information of one Jhowla, 
the same person Buhur was found guilty of an offence within the 
meaning of section 411 of the Indian Penal Code. The Deputy Ma- 
gistrate who tried the two cases tricd them apparently on the same 
day and at the same time, and on the 4th February 18go, passed a 
sentence upon the prisoner, Buhur, of two years’ rigorous imprison- 
ment and thirty stripes in each case. An appeal was made to the 
Judge ‘in the case of Rutten Bewa, and in that case the Judge very 
properly upon the record saw no reason for interfcring and dismissed 
the appeal. It is not certain whether any appeal was made to the 
Judge in the case of Fhowla v. Buhur. But whether that was so or 
not, one thing is certain, and this is that the sentence of whipping in 
that case has not been carried out upon the prisoner. The Magistrate 
therefore points to the Circular Order No. 2 of the 6th April 1868, and 
apparently, though he does not say so, wishes us to set aside so much 
of the sentence passed against the prisoner, Buhur, in the case in which 
he was charged on the information of the complainant, Jhowla as 
directs that he be whipped on the ground that that part of the sentence 
is illegal. 

On referring to the circular in question, it would appear that it has 
been deceided by the majority of the Judges composing the Full Bench 
of this Coart “ that when a person who has been previously convicted 
“of any offence is a second time convicted at one time of two or more: 
“ offences, he may be punished with one, but only oxe, whipping ¢” ad- 
“ dition to any other punishment to which under section 46 of the Code 
“ of Criminal Procedure he may be liable, ” 

In this case the prisoner, Buhur, was a person who had been pre- 
viously convicted. We was therefore rightly sentenced on the first 
information, that of Ruttan Bewa, to stripes in addition to imprison- 
ment. But, under the ruling of the Full Bench in question, so much 
of the sentence on the. second information against the same prisoner 
(the information of Jhowla) as went to inflict stripes upon the prisoner 
was illegal. 

We therefore direct that so much of the said sentence be set aside, 
and that the Magistrate be informed that the sentence of whipping in 
that case must not be carried out upon the said prisoner. ; 
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Sise, ¢ LeRa3(6 Bieter) Before A. R. Birks, Esq. 5 Pca poe f 
on 1LER 243.(itBLe 40) MA MYA v. MAUNG POTHIN (1). = (@LR 27 1890. 
é cP ac hie Parvott—for appellant. | Mr. Agabeg—for respondent. Fuly 
dak, to Buddhist Law—Succession—Priority of birth—Rights of eldest son or daughter sare 


ting «Po Thor passing to next eldest as representative of the father or mother. 
a ha Among Buddhists priority of birth is recognized and certain duties pass by 
i * success on to the next eldest sonor daughter. ‘The following are the principles of 
{1BL'T succession of the children on the death of the father :— 
5q Firstly, the eldest son, if comperent, is the representative of his deceased 
fa her, and in that capacity is entitled to one-fourth of the inheritance. 
Secondly, where there are both sons and daughters, the eldest son is preferred 


to any daughter. 
Thirdly, the rights of the eldest son or daughter pass to the next eldest as 
representative cf the father or mother. 


THE plaintiff in this case Maung Po Thein is the only .surviving son 
of U Tet Pyo, a retired Extra Assistant’ Commissioner, and he sued 
his mother, Ma Mya Thu, for one-fourth share of the family property, 
as Auratha son under paragraph 5 of Book ro of the AManukye. 

The Court of First instance gave him a decree for Rs. 566-4-2, hein, 
one-fourth share of the moveable property, the value of a house Rs. 
500, and certain debts paid by his mother on her husband’s account 
amounting-to..Rs. 1,100 in all, being deducted from the value of the 
property as stated in the plaint. This decree was confirmed on appeal 
and the defendant now appcals to this Court on the following 
grounds :— . 


@) That the Lower Courts have not rightly interpreted the meaning of section 
5, Chapter X of the Afunukya. : 

(2) That the. Lower Courts are wrong in thcir interpretation of the word 
© Auratha.”? ~ 

(3) That under any circumstances the respondent, being admittedly the youngest 
child, cannot possibly become the “ eldest son or first born” according to Bud- 
dhist Law. 

(4) That the Buddhist Law as to the “ eldest son ” being entitled to claim one+ 
fourth of the inheritance on the death of the father is not good or settled law now. 

(5) That under any circumstances this law, even in the case of an “ eldest son” 
is subject to certain provisocs, 

(6) That .even if the respondent as youngest son could be considered as the 
“ eldest son” and be entitled to recover, he could rot do so, as he has not “ Worked 
to promote the interests of the mother and father ” or “ bears the father’s responsi+ 
bility ” or has been a dutiful son. 

(7) That the Lower Court was wrong in refusing to admit evidence as to the 
sums of money already received by the children, which sums the deceased directed 
should be taken into consideration when the inheritance was to be divided. 

(8) That the respondert cannot claim any share of the inheritance until the 
decease of both parents. 

(9) That the Lower Court was wrong at Jaw in allcwing the suit for the share of 
the inheritance to be split up “ into two, namcly, (1) for the moveable preperty, (2) 
for the immoveable property. 

The first four grounds of appeal can best be dealt with together. 
Colonel Parrott for the appellant contends that the term “ Auratha ” 
means the “eldest born” when it is not used in its’ general sense 
to distinguish legitimate children from adopted and inferior children 
as defined in paragraph 81, Vol. 10 of the A/anuhyé. In the present 
case the plaintiff was the youngest child, the two eldest being females, 
his elder brother, the third child, dicd in infancy. Colonel Parrott has 


_ 








(1) Referred to in Hla Saw Ngwe and (2) v. Hla Thein Yin, 1. L. B. R,, 198. 
74 
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urged that the reason why'the eldest son is thus favoured is that he 
takes the place of his father. - Now it is clear that the brother who 
died in infancy, could not have taken the'place of his father, It is 
‘therefore necessary to examine the texts to see whether there is any. 
authority for holding that the mere fact of the birth of .an eldest ,son. 
would deprive‘the younger brother who was capable of filling his 
father’s place from the admitted rights of the eldest son to. claim a 


' share of the inheritance on the death of his father Section 10 of the 


Manu Woonana is fuller than section 5 of Book 10 of the. Manukyeé 
and reads as follows : — 

“There are Seven-ways of demanding inheritance from the father and mother as 
mentioned in the beginning, and of these seven ways the following shall be cons 
sidered as the rule of ‘inheritance between the mother and son,—A fter the father’s 
death if the son bears the father’s responsibility, such eldest, son gets the lance 
used by the father, and also all such articles of use, and elephant, betel-box,.teapot 
cups used. in betel- boxes, sword-bearer, umbrella-holder, and other followers 
being animate and inanimate things always used (by the father). He shall also, 
inthe first instance, get the riding horse and ass and also, vegetable garden, 
paddy-land, house and land separately. No son shall forcibly take the waistband 
earrings, hairpin, bracelets, ring, 8&c., palanquin, cymbals, as are given to wear and 
used during the father’s lifetime. Of the. bullocks, buffaloes, goats,. pigs, and - 
paddy- -land, being proper ty other than those described above, the mother shall get 
there shares ‘and the son one share. Besides these, the remaining inanimate pro- 


_perty, namely,, gold” and silver, shall be divided in the same manner. The'son 


was unable to give any assistance at the time the property was acquired, and the 


father did not take care of the property that was: acquired, and for this reason.the : 
mother is entitled to get three shares, and if the son say his father’s place. he . 
gets one share. ” 


It may be noted that this section speaks of eet sons. The words 


“Tf the son bears the father’s responsibility such eldest son gets the 


lance, &c., ” seem to show that the eldest son means the son who is 
able i ‘take the place of his father. Section 28 of the same book 


_ supports this view ; it reads— 


“ Rule regarding hereditary succession. Let the eldest son succeed the father. 
at his death. When the eldest brother dies the younger brother should succeed. 
This ought tobe the order of succession. Similarly in hereditary succession with ° 
‘women, “when the mother dies her daughter ought to succeed her. If the eldest 
daughter be dead, the youriger daughters should succeed according to their age. 

_ Paragraphs 1 and 2 of the Mohavicchedant is not so full— 
but the words “if the son takes the place of the father ” occur and 
the word “eldest ” is not mentioned. Inthe Dkammavilasa the words 
used are “If the father die first the division of inheritance between - 
the son and mother is as follows: 

. “ If the first child be a son and if that son has worked to promote the interest. of 





‘the mother and father, let him, &c.,* * * Though there may be Io sons (children), 


let (them) have one share in those of the property.” 


In paragraph 6 of the same book the reason is more fully stated: 
“ that the eldest child gets one portion because he or she fills. his 
or her father’s position “in life and retains the lineage and therefore'a 
share is allowed the child. ” Section 17 of the Dhammavilasa de- 
fines “‘ big sons,” “Tha Gyi, ’’ as those who support the father and 
mother and states that at the time of inheritanée they should receiye 


double of what the others get. I think-it is clear from many passages . 


in the Dhammathats and specially i in the older ones that priority 7 of 
beth) is recognized and that certain duties pass by succession to the 


1899.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 587. 





next eldest son or daughter. Mr. Agabeg has cited paragraph 36 of 
Book to of the AfZanukyé as showing that the eldest son can be 
superseded by a younger son “ whose organs are perfect.” It is in- 
teresting to compare paragraph 12 of the Wagaru, which is the oldest 
Dhammathat yet translated, with paragraph 36 of the Afanukyé and 
paragraph 9 of the A/ohavicchedant, The passages read as follows :—~ 

Paragraph 12—“ Oh great king, if in a family a child is born of defective or 
equivocal sex, that child is not entitled to an equal share of the inheritance with 
the other co-heirs ; only so much should be given to them that they can live The 
Pali text implies that they have no right to any share in the inheritance Dayajjamt- 
nakhadeyya beyond that thcir food should be given to them bhujitam dhanam 
dadeyya--E.T.) If such chidren live with their parents, but do not assist them 
in their work and attend to their wants, they shall forfeit even that claim to inheri- 
tance, #. e, of having the bear means of subsistence given to them.” ; 


Paragraph 36—“ If amongst the children of a couple so given in marriage-by “ 


their parents, one shall have severe disease, shall be unable to walk, shall stutter 
or be drunk, Ict the share such child is entitled to be set aside, and let its relations 
support it and at its death let the person who so supports take his snares, if he be 
blind, or deaf, but perfect in his intellect, let him have his proper share. If the 
eldest son be blind, or deaf, Ict the younger,. whose organs are perfect, take the 
father’s place, and have his riding horse and elephants, and do his duty (to the 
State) and take'the place of the elder, But as mad, dum, and lame, people and 
those who have disease of cycs, may be relieved by medicine, let their portion 
be regularly set aside for them. Thus the lord hermit said:—~” ae 
Paragraph 9-“ If a son or daughter do not listen to the words of his or her 
_ mother and father, or if he or she behave himself or herself in such a manner as 
to cause a fine or penalty to be paid, or if he (the son) be-a hermaphrodite, or if 
the eldest son or eldest daughter do not perform the business of their mother and 
father, the share of such son or daughter in the inheritance shall be forfeited or 


made less.” eo 
I think it is.clear that both in the eldest and most modern Dham- 


mathats the principle that the eldest son is the person who takes the 

lace of his father is prominent and that the older law which excluded 
defective children from inheritance altogether has been mitigated in 
accordance with modern ideas.: From a perusal of .the’ different 
Dhammathats 1 should be inclined to deduce the following principles 
as to the succession of the children on the death of the father. First— 
That the eldest son if competent is representative of his father and 
in that capacity is entitled to one-fourth of the inheritance on the death 
of the father. Second— Vhat where there are both sons and daughters 
the eldest competent son is preferred to any daughter vtde paragraph 7 
of Mohavicchedant and 120 S.J. Third—That the rights of the eldest 
son or daughter pass to the next cldest as representative of the father 
or mother. Mr. Agabeg has pointed out that the appellant in this case 
has really admitted the plantiff’s right to use’ as “ Auratha son,” as 
she allowed him to take certain property as “‘ Auratha” son. It is true 
that in paragraph 6 of the written statements she says she was tnisled 
by the plaintiff claiming the status of “Auratha” son, but I do not attach 
much: weight to this. She must have known that he had an elder 
brother who had diced young and she did evidently acquiesce in - his 
claim at first. On the first four grounds of appeal I must therefore 
decide in favour of the respondent. The fifth and sixth grounds of 
appeal have not been so fully argued. Colonel Parrott contends that 
as the plaintiff was not the original eldest son heis bound to show 


Croil Second’ 
Appeal No.1 of 
1899. 
Ful: 
rth. 


ee 


os.» Civil Second 
 Appeal'No. 1 of. 
ey fe8 gga 
Fuly 
rath, 


Cizil Second. 
Appeal No. 1 of 
1898, 
uly 
19th. 


—<- 


_. Mortgage decree— 


888 PRINTED JUDGMENTS, COURT OF THE JUDICIAL —[JULY. 


that he did:take the place of his father and contribute to the welfare — 


of the family. “In the written statement his claim is repudiated mainly ~ 


--on the ground that he was an undutiful son. An issue on this was 


not framed, but the parties were examined. It is clear that plaintiff 


--came to see his father during his illness, and he says he called the hos- 


pital assistant to come to him. The defendant-admits. that her hus- 
band gave large sums of money to the plaintiff and that he came to 
the funeral. Ido not think the record shows that the plaintiff was not 
his father’s representative, or that he was in any way undutiful to him 
Mr. Agabeg contends that the one-fourth share granted to the eldest — 


‘son: is provided ‘expressly for him to keep up the status of the family 


as its head, and till this share is granted he has no means of providing. _ 
for the household as its head. I think in any case the burden of — 
proof lay upon the defendant to show that the plaintiff had forfeited 
his right to act as head of the family. The seventh ground of appeal 
deals with the question as ta the gifts of the deceased father to his son 
Plaintiff admits in his evidence that he received Rs. 3,660 from his 
father during his lifetime. This would, however, appear to be a “ gift 
of affection” as defined in paragraph 3 of Chapter VIIl of the Manu- 
kyé. he father did not demand this gift back in his lifetime. I do 
not think these sums should be deducted from the estate, or that the . 
mother has aright of revoking-these gifts after the father’s death. If 


‘such a claim were admitted all sums spent oa any number should be 


considered. : he Ae 

The eight ground of appeal really calls in question the ruling of this - 
Court in Mi Saung and two others v. Mit Kun and another, 115 S.J. 
I think there is abundant authority in the Dhammatkats | have cited 


_that the eldest son is entitled to one-fourth share. It may be thatsuch . 


cases are rare. I remember one, however, that occurted while 1- was — 
Judge of Moulmein when the rule laid down in Spark’s Code was de- 
parted from. 1 see no sufficient reason to question the correctness of © 
the decision in Mi Saung v. Ma Kun. The ninth ground of appeal 
has not been argued. It is a matter for the discretion of the Court 
under séction 44 of the Civil Procedure Code. Leave was not applied 


for or given by the Court of itsown motion. The Court of First Ins- 


tance has giver. its best attention to the facts and has, I think, decided 
rightly on tke points of law involved on the case. The appeal is dis- 
missed with costs. ni. a 
Before A. R. Birks, Esq 9 | ss 
AYAKANOO PADAYACHI v.R.M. A. R. MUTU CURPEN CHETTY, 


’ Messrs Burjorjee, Dantva and Lowis—for Messrs. Fox and Sivaya—for respons 


" appellant. _ dent. 


pplication for execution—Limitation—Limitation Act, XV of : 
-¥877,-Schedule 12, Articles 178, 179—Ctvil Procedure Code, s. 230—Transfer 
of Property Act. i 


‘A dectee-holder under a mortgage dectee must apply for execution within three © 
years from the expiry of the period fixed in such dectee before: sale of the mort. 
gaged property can take place. Sit aa ae . 

a L. R,, 8. p 


. $6, followed. 
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"THIS second appeal is purely on a question of law as to whether in  Cyos7 Second 
Burma outside Rangoon an application for execution of a mortgage Appeal No. 34 


decree in which the property mortgaged was to be sold in one month of 1899. 
“in default of payment is or is not barred under Articles 178 or 179 of hed 


the second schedule of the Limitation Act XV of 1877 if no application peeie 
fox execution is made within three years from the expiration of the 
_ period mentioned in the decree. The Lower Appellate Court has held 
' that these articles do not apply to mortgage decrees fo'lowing the 
rulings injI.L.R., 25, Calcutta, 580, and {.L.R., 16 Allahabad, 418. It has 
omitted to note, however, that these rulings relate to provinces where 
the Transfer of Property Act is in force. Mr. Lowis for the appellant 
contends that this case does not fall under section 230, Civil Procedure 
Code, as that section merely provides for a decree being kept alive for 
a period of 12 years.. In two Punjab cases it was held “ that section 
“230, Civil Pocedure Code, fixes an extreme limit after which execution 
“shall not be granted in the absence of fraud or force on the part of — 
- “the judgment-debtor but does not override the provision of the Limita- 
“tion Act under which execution may be barred by time at much 
“earlier date than is fixed in the Code.” Mal Chund v. Koor Singi, 
~ Punjab Records, 27, of 1888. In Azbaz Lall v. Banen, Punjab Records, 
109 of 1889, a similar view was expressed and Article 179 held to apply, 
the Court holding “ that the Code of Civil Procedure does not restore 
“a right which the Law of Limitation prevents from being exercised. ” 
In Indian Law Reports, 10 Bom., 461, no time was fixed in the 
mortgage decree, and the appellants: claimed to treat the decree as a 
fresh mortgage and to have the benefit of 60 years’ limitation. Their 
' Lordships held*that Act XXIII of 1861, section 11, applied, which cor- 
responds now to section 244, subsection (c),and that tie application was 
therefore time-barred. In ¥ All. page 56, it was heid that Article 178 
and not Article 179 would apply to the case of a mortgage decree, or in 
other words, that the period of three years’ limitation should be calcu- 
Jated from the expiry of the period fixed by the Court. The Transfer 
. -of Property Act came into force onthe ist July 1882, and this decision 
was given in December 1855. In Indian Law Reports, 3 Cal., 518, 
“the Court held that the decree was not as a matter of fact alive when 
a subsequent application for execution was made, and that a period of 
three years’ limitation applied. In 15 Bom., 370, the question was 
where the High Court’s order permitting the withdrawal of a second 
appeal against a redemption decree amounted to a decree in itself and 
gave a fresh starting point for computing limitation in execution pro- 
ceedings. It is clear that the High Court recognized the applicability 
of the terms of the Limitation Act to execution proceedings in fore- 
closure suits. The cases cited by the Lower Appellate Court (25 - 
Cal., 580 and 16 All. 418) merely decided that mortgage decrees 
were not decrees for the payment of money as defined in para- 
graph 3 of section 230, Civil Procedute Code. In 22 Cal. 923, it 
was held that Article 178 does not apply to applications under sece © 
tion 89 of the Transfer of Property Act of 1882. Mr. fox has contende ~ 
ed the Transfer of Property Act confers no new rights and that 
the same principle should be adopted in execution. proceedings where 
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Civil Second . that Act is notin force. He-has cited the opinion of Westropp, C. J.. 
Appeal No. 34° in IV Bom. 515, to:the effect that where a cecree contains as it 


ete he ought.to contain a direction for the sale of the mortgaged premises an 
Tok : attachment of those premises is unnecessary. I gather from his argu- 
pala ment that’ no application in execution of any kind: is necessary in a 


mortgage decree, and that the Court should sell the mortgaged prem- 
ises’ of its own motion.. It doés not follow that because attachment 
is unuecessary that the plaintiff should not petition for the sale of the 
mortgaged premises. The case cited from 8 All., page 56, seems 
opposed to this contention and to be completely applicable to the pres- 
ent: case. I would hold therefore that a decrce-holder under a mort- 
gage decree must apply for execution within 3 years from the expiry of 
the period fixed before sale of the mortgaged property can take place. 
It is admitted that this limit has been exceeded in the present case. 
The orders of the Courts below are set aside and the attachment on 
the mortgaged property will be removed. Appellant will recover 
costs." Advocate’s fee three gold mohurs. 
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.: Mr: Hla Baw—For appellant... | Mr. VanSomeren—for repondent, 


.. Fudgment of Appellate Corirt, Contents of ~Fudgment upon the facts—Reasons - 
cree ye Ls far findings—Relicef actually granted. 
“It is not. sufficient for:an Appellate'Court merely to state that it is nct prepared . 
to say that the decree of the Lower: Court was wrong or against the weight of cvi- 
dence.as alleged in-the appeal, but. it should form its own judgment upon the facts 
' . and give its own reasons {cr its findings. . Further, itis not sufficient for an’ Ap- - 
‘:. pellate Court to merely set-aside the decree of the Court below, but it should state 
~ the relief actually granted... - : 
~ .: The-plaintiff Avetche Chetty sued as a member of a firm of money- 
~ lenders styled A. V..A. O, for a déclaration of their right-to attach 
“4,500: baskets of paddy as the property of their judgment-debtors 
Maung Hanya and Maung Tha Zan. The defendants U Bein and 
“Maung Kyaw. Zan had obtained removal of the attachment under sec- 
~. tion, 278, Civil: Procedure Code, and this suit is brought under section 
- 2832 .The Gourt-of First Instance dismissed the suit, holding that the 
» defendant U Bein was in possession of the land trom which the paddy 
?, was taken undera lease from Maung Shwe Ban, the father of Maung 
~ Anya... The Court of First Appeal at first dismissed the suit in the 
-. following’ terms: “1 have read theevidence in the case and am not 
: “prepared to say that the decree of the Lower Court was wrong: or 
“against. the weight of the evidence as alleged in this appeal.” This is 
*. practically the whole of the judgment. It has been frequently held 
by this Court that the; appellant is entitled to something. more than. 
_ this in Civil Appeals, . This is not a Judgment as defined in section. - 
. 574, Civil Procedure Code.. ‘The artention of the Judge is invited to 
the.rulings published at pages 64 and-343, Printed Judgments. 
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It is evident from what has been stated by the respondent's Advocate 
that at the time he heard the anpeal Mr. * * * expressed an opinion 
_ that the document under which U Bein claimed was executed in fraud 

of the Chetties. The appeal was apparently heard on the 29th January 
and the first judgment given on the 22nd March, when Mr. * * %& 
had completely forgotten the opinion he had then expressed. Appli- 
cation for review was made, and in his second judgment he frankly 
admitted his error. His second judgment in point of form, however, is 
little better than the first. for he gives no reasons why he believed the 
document to be fraudulent. The second judgment was given on the 
‘22nd August 1897. ‘There was no reason for such Jong delay. No 
points of law are involved in the case, and it would have saved timein 
the end to write a judgment while the facts and arguments were fresh 
in the memory. I have now to decide which of the two diametrically 
opposite opinions -expressed by the Court of First Appeal is correct, 
The Chetty called five witnesses, including Maung Hnya and his 
- father Shwe Ban. The respondent’s advocate contends that great 
_ weight should be given to the evidence of Shwe Ban as he admits kz 
was a party to this fraud and can have no particular motive in giving 
evidence in, favour of the plaintiff. It seems from the evidence of 
Shwe Hnya and his father that Tha Zan, one of the judgment-debtors, 
agreed to stand security forthe debt, that the land belonging to 
_Maung Hnya was transferred into his father’s name, and that Shwe 
Ban gave a lease to U Bein to enable Tha Zan, who was actually 
_ working the land, to defeat the claims of his different Chetty creditors 

U Shwe Ban says he has nothing to do with the land in question and 
denies that he signed the lease toU Bein. He admits he kept this 
lease in his possession, but was not present when it was executed, 
The evidence of the circle clerk Maung Po Tun shows that Tha Zan 
worked the land in 1257. Bulaya, a neighbouring cultivator, says that 
Tha Zan engaged coolies to work the land in dispute and Maung Ba 
Ne worked under Maung Tha Zan in repairing buads on the land, but 
he does not know to whom the land belonged. U Bein, the defend- 


ant, called witnesses to show he had hired buffaloes from Ma Hla- 


Byan to work this land. He hired these buffaloes under a document 
which has been torn up. One of the defendant’s witnesses, Maung 
_ Yeik, who lives near the land, states he thinks the land belonged to 
Tha Zan as he often saw him talking with the labourers. The defend- 
ant tried toshake his evidence in cross-examination, but I think this 
was a very damaging admission. On a persual of the whole evidence, 


I think the lease to U Bein was made to defraud the Chetties and . 


that the paddy in dispute belongs either to Shwe Hnya or to Tha Zan, 
the judgment-debtors. The second decree of the Lower Appellate 
Court merely states that the decree of the Court of First Instance ‘is. 


set aside, but does not state the relief actually granted. This is . 
another instance of the perfunctory way in which the Judge discharg- 


_ed his duties.. The decrees of all the Courts below are reversed. 

_ The plantiff will obtain a decree declaring his tight to attach the 
1,590 baskets of paddy as the property of his judgment-debtors ‘Maung 

Hnya and Tha Zan with costs throughout. es 4 
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Before A. R Birks, Esq. 


Civil Revision 


No. 27 of © MAUNG TUN AUNG v. MAUNG KWIN. 
‘Yahy Mr. Sutherland-- for applicant. : 
fed Second Appeal, Order vefuricg leave to file—Appealable order—Ap plication in 
— revision—Practice Civil Procedure Code, s. 622,—Lower Burma Courts Act, ss 
24, 26, 


The Lower Burma Courts Act d'stinctly res'ricts the right of appeal as compat- 
ed with the Civil Proceiure Code. The Judicial Commissioner may refuse to 
entertain a second appeal even where the Courts below differ and the decree of the 
Court of First Instance is reserved or modified. 

Section 622, Civil Procedure Code, must be interpreted strictiy. An appeal lies 
from an ord’r refusing leave to appeal, Where therefore leave to appeal has 
been applied for under section 24, Lower Burma Courts Act, and that leave has 
been refused and no appeal has been filed against such order, no appl'cation for 
revision ¢f the order refusing the leave will be entertained in the Court of the Judicial 
Commissioner. 

IN this case the petitiouer is applying under section 622, Civil Pro- 
cedure Code, for revision. It is admitted that Icave to appeal has 
been applied for under section 24 of the Burma Courts Act and that 
leave has been refused... Mr, Sutherland for the petitioner admits that 
leave has rightly been refused asthe only grounds of appeal urged in 
the application for leave to appeal were on questions of. fact. He now 
alleges that certain issues of Jaw arise in the case, and contends that 
he can move this Court in revision as section 26 of the Lower Burma 
Courts Act only applies where the Deputy Commissioner or Commis- 
sioner has wrongly refused Jeave to appeal. He contends that this 
application should be admitted in the first instance on revision and 
afterwards registered as an appeal. He has quoted.the authority of 
Mr. Aston in Civil Revision No. 23 of 1896 in support of this pro- 
cedure. His order was as follows :—~ 

“ This was admitted under section 622 of the Civil Procedure Code, as a matter 
of grace tothe applicant, so that upon the proper stamps being paid as upon an 
appeal the applicant might be referred to the Court of the Deputy Commissioner 
for an order (without reference to limitation) whether leave to appeal is granted or 
not by the Deputy Commissioner, or whether a statement should be submitted by 
the Court of the Deputy Commissioner to the Court of the Judicial Commissioner 
under section 24, Lower Burma Act, Courts and for this Court thereafter to deal 
with this application under sections 24, 25, or 26 of the: Lower Burma Courts Act.’ 
Adjourned for two weeks, 

I think it is clear that my learned predecessor felt some doubt as to 
the procedure adopted as he describes his order “ as a matter of grace 
to the applicaut.” The result of that procedure was that a 2nd ap- 
peal was admitted against a decree passed on the rith May as late 
as the 25th Scptember of the samc year. ‘his would be considerably 
in excess of the time prescribed by Mr. Ward, 7. ¢., go days after a 
reference made to the High Court of Calcutta, véde page 275, S. J. 
The procedure proposed by Mr. Sutherland appears to be opposed to 
the manifest intention of the Lower Burma Courts Act, which. dis- 
tinctly restricts the right of appeal as compared with the Civil Pro- 
cedure Code. Under section 22 the Judicial Commissioner, may ap- 
parently refuse to entertain a 2nd appeal even where the Courts below 
differ and the decree of the Court of: First Instance is reserved or 
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Under section 24, leave to appeal has to be obtained on questions of Civil Revision 


law. Suitors are allowed a month within which to'find such grounds 
of appeal and, if they fail to ‘find them or to engage advocates capable 
of finding them, they are only themselves to blame. From my short 
experience I should say that leave to appeal is much too readily 
granted. The smallest error in procedure, the fact that witnesses are 
examined in the wrong order, or that certain witnesses are believed. — 
and others not, are urged as errors of law which are made the ground 
of asecond appeal. Section 662, Civil Procedure Code, must be inter- 
preted strictly, and as an appeal does lie from an order refusing leave 
to appeal, | cannot entertain an application for revision. The appli- 
cation is therefore rejected 


Before Av R. Birks, Esq. 
QUEEN-EMPRESS 


(1 ABDUL GANI SULEMAN, _ 3 a 

(2) WALLI MAHOMED (applicants), : (respondent), © 
Messrs. Eddis and Connell ~ ' The Assistant Government Advocat: 
—for applicants. : «-for the Crown. : 


. Fraudulent transfer of property—Indian Penal: Code, s. 421. 

Section 421 of the Indian:Penal ‘Code is intended ‘to cover“benamt transactions: 
in fraud of. creditors rather than to fraudulent preferences given to one bound fide 
creditor over another. All three of the following conditions, namely, (i) that a 
transfer was fraudulent, (ii) that it was without adequate consideration, and cal 
that it was with the intention of preventing a rateable distribution among creditors’ 
are essential to a conviction under section 421. :°. ica aS 

The petitioners in this case (Abdul Gani Suleman and Walli: Maho- 
med) have been convicted by the Subdivisional Magistrate, Myaung- 
mya, under section. 421, Penal Code... This. section reads as fol- 
lows :— i me — ee 

“Whoever ‘dishonestly or fraudulently: ‘removes, conceals; or delivers to any 
person, or transfers or causes to be transferred to any person, without adequate - 
consideration, any property, intending thereby to prevent, or knowing it to be 
likely that. he will thereby prevent, the distribution of that property according to : 
law among his creditors, or the creditors of anyother person, eal be aaaiied 
with imprisonment of either description for a term which) may extend to two years, 
or with fine, or with both.” a - Ela age oes ae 

It is necessary for the prosecution’ under. this section to show. that: ~ 
the petitioners removed. or transferred their property dishonestly or 
fraudulently and without adequate. consideration. . It appears from 
the evidence in the case that the petitioners transferred: the property 
in the miscellancous goods they kept in their house to Abdul Gani - 
Oosman, who is their relation, for the consideration of Rs. 2,000 debts 
they owed him on the 21st June 1898,. On’ the 22nd June, the’peti- . 
tioners removed four boxes of piece-goods:. which they. had in: the’ . 
bazaar and put them on the steamer that went. to Wakéma... It appears : 
from the evidence of Nardappa Chetty, the prosecuting creditor, that - 
he applied to attach these goods the same Rey at 11 A.M, the goods 
being sent on board the steamer at 7 A.M.. The Magistrate seems to | 
have found that the petitioners were really indebted to A, G. Oosman 
to the amount of Rs, 2,000. The transfer of the miscellaneous goods 
can therefore not be held to be made without adequate consideration, 
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‘Griminal Revision With degard fs _piece-gords packed in four boxes, it appears that-no 
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~ conceaiment was practised. Indeed the petitioners: allege they moved, 


_ the gocds to Wakéma hy Nardappa Chetty's ae The Magistrate 
disbelieved this evidence. Ic is clear, however, the goods. were not 
under attachment w hen moved as they were subsequently attached at 
Wakéema:. One curious feature in the case is that the papers in the . 
-ecord show that the petitioners had applied to be declared insol- 
vert. Their application was rejected. ‘Then Nardappa Chetty and 
Nadireran Chetty applied for an order of imprisonment,against. the , 
present petit’oners under section 259, Civil Procedure Code. This appli- 
cation was rejected. The District Judge holding that “the fact that 
“the. property was handed over to Abdul Gani ‘Oosman. before judg- 
“ ment was pronounced in the case, or before any insolvency appli- 
“cation. had been made, would not appear to affect the liability of the 

“applicants for any dexam7 transactions carried out with a view to 
“ defeat their creditors and is a matter which I can take cognizance of 
under section 359, “he considered the evidence to support that appli- 
cation insufficient, but directed a prosecution under section 421, Penal 
Code. This section is intended to cover genam7 transactions in fraud 
of creditors rather than fraudulent preferences given to one. bond fide 
creditor over another.- I concur with Mr. Eddis in thinking that the 
expression “to have acted in fraud of the law” quoted by the Sessions 
Judge refers rather to conduct which could be impeached by the 
‘Official. Assignee in insolvency proceedings than te dishcnest and 
fraudulent transfers punishable under the Penal Code. | Mr: Mayne in- 
section 351, Part II of his Criminal Law of India, says: “An important 
“‘ question, however, arises upon these words, whether inadequacy of:: 
“‘ consideration for the transfer is not an ‘essential element in the. 
“offence created by the section (421) so that it would be necessary to 
‘prove that a transfer was (1) fraudulent, (2) without adequate consi- 
4 ,, deration, and (3). with the intention to prevent.a rateable distribution 
‘among creditors. If so, the act which is punishable under section 
“421 will be Something much beyond what is required to make out a. 
i “fraudulent preference ‘under the Insolvent Act.” I hold that those con-, 
|ditions are essential to a conviction under secticn 421, and that the pro- 
;secution in this case have failed to establish the offence against peti- 
j Homers. The convictions are therefore set aside and the bailbond 
given will be cancelled. 





Before A: R. Birks, Esq. 
QUEEN-EMPRESS v. NGA PO LWIN. 
Goverament Advocate—{for the Crown. 


" Rrmceies fixed obstructions without permission in fishery—Lessee not criminally 
responsible for acts of sub-lessee—Burma Fisheries Act and Rules, s. 7, and _ 
Rule 300 : 
Rule 30-of the Rules under the Burma Fisheries Act does not extend the scope | 

of section 7 of that Act, and gives no authority for holding a lessee to be nally i. 


_ responsible for the acts of his. sub-lessee, 


This is an appeal. by the Local Government against an opted of the 
2nd class Magistrate of Pyap6n acquitting Nga Po Lwin, the lessee of 











1899.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 595 








Lamusanpale fishery, of an cffence under section 7 of the Fisheries 
Act. It appears from the judgment that the Icssee sub-let the fishery 
to other accused, who were convicted, and that they placed obstruc- 
tions called éimans in the fishery without permiss.on. ‘Ihe Magis- 


trate found that they had done this witlout the connivance of the first - 


accused and acquitted him. Mr. [ox,in presenting this application 
is himself unable to support the grounds of appeal which are set out. 
Section 7 of the Fisheries Act read as fcllows:— | 
“ Any person who commits any of the following offences (namely)— 
(a) fishes in any fishery not having a right to fish therein ; 
(8) erects, places maintains, or uses any fixed obstruction ina fishery, or 
in water connected therewith, without being specially permitted to do 


so under section 6; 

{c) puts or knowingly permits to be put or causes or knowingly permits to 
flow into any fishery any solid or liquid matter to such an extent as 

r to poison cr kil!, or to cause the water to poison or kill fish ; 

(d) interferes with ur makcs any demand in consideration of the lawful use 
of the water of any fishery for purposes unconnecied with the taking 
of fish ; ; 

shall be punished fora first offence with imprisonment for a term not exceeding 
two hundred rupees, or both, and for a second offence, with imprisonment for a 
term not exceeding six months, ot a fine not exceeding five hundred rupces or 


both. - 


tion 6 and any fish taken by means of such obstruction or otherwise in cuntraven- 
tion of this Act, or of any rules made hereunder and forthe time being in force, 
shall be forfeited, and such obstruction may be removed cr taken possess on of by 
the Deputy Commissioner or such person »s he empowers in this behalf, And the 
expenses (if any) of such removal may be: recovered from the ;erson erecting, 
placing, maintaining, or using the obstruction so removed, as if it was an arrear 
of revenue.” j 

Rule. 30 of the Fishery Rules which is quoted in the petition of 
appeal as the authority for holding the lessee responsible criminally 
for the acis of his sub-lessee is made under section 8, Clause (c), of the 
Fisheries Act. No special breach has been attached to such rule 
under section g and the question is whether the wording of this rule 
can extend the provisions of section 7. In section 7 the words are— 
‘any person who commits any of the following olfences.” This clear- 
ly refers.in the present case to the persons who actually fixed the 
obstruction. I do not think the mere fact of the omission of the 
words “consistent with this act” alter the word “rules” in section 
8 of the Fisheries Act can be reasonably construed as au authority for’ 


holding that the Local Government of Burma is able to extend the’ 


scope of section 7 of the Act itself. ‘The previous sanction of the 


Governor-General in Council to the rules made under the Act is essen . 
- tial, I hold therefore that Rule 30 of the rules docs not extend the. 

scope of section 7. If the words of the section itself are considered . 
I think the acquittal is cleaily right. A similar question was argued . 
before the Special Court in A4 Shein and Ah Vir v. Queen-Empressy. 


page 373, Sclected Judgmenis, where the meaning of section 42 of 
the Excise Act was discussed and a number. of authorities cited, The 
same words ocCur in that section, “any person,” and the Court held 
that the master. being a licensed vendor was not responsible for 


And any obstruction erected, placed, maintained cr used in contravention of sec- 
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the Acts of‘his servant. The. first accused might have been convicted 
of abetment pcssibly, but the learned Government Advocate is not able __ 
to support that view of the facts. Under the circumstances I feel I.” 

have no option but to summarily dismiss the appeal. 


' [SPECIAL COURT.] 
Before W. Bigge, Esq. and A. R. Birks, Esq.” 
QUEEN-EMPRESS v. NGA PQ THAING. 


Solitary confinement—Sentences of--Aggregate term passed for sepurate offences— 
: Indian Penal Code, s. 73. i 


Notwithstanding that they do not for each offence exceed the maximum -provid- 


‘ed for one’ offence, sentences of solitary confinement passed for separate offences 


should not in the aggregate exceed three months, 
Queen-Empress v. Nga Po Tu, Printed Judgments, page 213, over-ruled. 
Birks, J.—I think the plain meaning of section 73 is that a sentence 
in excess of three months’ solitary confinement should not be imposed 
during one term of imprisonment. The punishments provided for in 


‘the Penal Code are specified in section 53; no limits of any kind are 


fixed in that section, so that in the great majority of the subsequent 
sections of the Penal Code, it is necessary to fix limits both as to the 
imprisonment and fines that may be awarded. In the case of fines 
there are many sections where -no limit is fixed. I think it is clear 
from the view of section 73 taken by my learned «predecessor in 
Queen-Empress v. Nga Po Tu, that a 1st class Magistrate trying at 
offénder with one’ previous conviction under Chapter XVII for three 
subsequent offences occurring about the same time under section 35, 
Criminal Procedure’Code, at one trial could sentence him to not more’ 
than four years’ rigorous imprisonment on three counts, of which six 
months might be spent in solitary confinement. If the case was com- 
mitted to the Sessions Judge, it would not be necessary to try all the © 
counts, as an adequate sentence of imprisonment could be passed on 
one. «In that case the sentence of the Sessions Judge would be limited 
to three months’ solitary confinement, though it were a sentence of ten 


. years. It certainly seems anomalous that.a term of three months’ . 


solitary confinement can only be passed in a single sentence of ten 
yéars’ rigorous imprisonment, while if three separate trials were held . 
sentences aggregating nine months’ solitary confinement might be 
passed in three sentences of one year and four months each, aggre- 
gating less thar half the imprisonment passed in the former sentence, 
In the case of Queen-Empress v. Nga Po Tu this objection was over- 
ruled onthe grounds that it might be desirable to leave discretion with 
the courts to impose short sentences of imprisonment with solitary con- © 


_finement as part of such sentence. Now the tendency of subordinate 


Magistrates in Burma to encroach on the jurisdiction of the Sessions’ 
Judge: has frequently been condemned by Judicial Commissiorers. 
Mr. Quinton pointed-this out as far back as 1876, Mr. Jardine in Cir- 
cular. 43 of 1883, and Mr. Meres in Queen-Empress-'v. Nga Ne Dun 


_ and. Nga Tha Dun, Criminal Revision 161 of 1885. I think the judg-- 


ment in Queen-Empress v. Nga Po 7» seems inconsistent with these 
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ill encourage 1st class Magistrates to deal with cases Criminal Reference 
ve referred to the District Magistrate. 1 think that the No. 6 of 


? solitary confinement stands on much the-same footing - Folin 
In the case of whipping it has been held by the High se, 
tta in Ruttin Bewha v. Buhur, 14 W.R., 7, that a sen- a 


than 30 lashes cannot be carried out during one term of 
' Both whipping and solitary confinement are forms of 
»%t specified in section 53 of the Penal Code, where no 
Section 73 of the Penal Code and section 392 of the Crim- 
: Code both seem to me.to fix a limit to the amount to 
sceptional punishments should be used. The last clause 
Criminal Procedure Code, states that for the purposes of 
sate sentences passed under this section in case of con- 
vveral offences at one trial shall be deemed to be a singue 
ading this section with 73, Penal Code, I would hold that 
more than three months’ solitary confinement is. illegal 
iarges are joined in one trial. On general principles I 
id that a sentence of more than three months’ solitary 
ould not be passed in separate trials wheret he terms 
nt are ordered to run consecutively. 

-The point referred is not free from doubt and difficulty, 
che Chief Court of the Punjab has consistently held that 
olitary confinement passed for separate offences are legal . 
2y in the aggregate exceed three months, provided they 
th offence exceed the maximum provided for one offence. 
_as I do with the learned Judicial Commissioner of Up- 
1 the opinion he expressed in Qeeun-Empress vy. Nga 
:d Judgments, 4th quarter of 1898, page 73, that sentences 
ifinement exceeding in the whole three months are _con- 
spirit -of section 73, Indian Penal Code, I am not pre- 
isent from the conclusion arrived at by my learned 


Before A. R. Birks, Esq. ‘ Coil aed Ab aul 
LAW KA anp } % r¢ {1) MAUNG PO.-KA: anp No, 207 of 
{UNG BA. - d (2) MA THET KYWIN. 1898. 
-for appellants (defen- Maung Thin—for respcndents (plain- cae 
tifis). 1899. 
-Poggalika property of priest, Rights of disposal by other members a “th ad 
‘he same order for funeral expenses of deceased owner. : 


2a property of an individual priest cannot on his death be disposed 
member of the Order unless such sale was necessary to meet the 
deceased priest’s funeral. ; 

tiffs in this case sued for possession of two pieces of 
neasuring 2°34 acres and 8:08 acres respectively, which 
onged to the mother of the second plaintiff who had 
out to Nga Aung Ba, the second defendant. -Mi Te, the 
‘in Tabaung 1257, and in 1258 the plaintiffs objected to 
a’s working the paddy-land. Nga Aung Ba then alleged 
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Cavil and Appeal that these pieces of paddy-land had been sold to him by the first de- 
: No. 207 of — fendant U ‘Ti Law Ka, wuo is a pongyi, for Rs. 210, and that the pro- 


» 1898)" ceeds of sale had been spent in performing the funeral ceremouy of 
7800. . plaintiff's uncle, Maung Byaung «divs U We Latha. The plaintiffs 
August ailege that they obtained letters-of-administration apparently to the 
4th. estate of Ma ‘le, and that they sued Nga Aung Ba: tor the revenue 
$s ieee they had paid on the land and, now wish to recover possession. The 


defendants reply that the land belonged to U Pu and that U Ke Latha, 
his son, having no money to perfurm U Pu’s tuneral ceremonies, mort- 
gaged the laud for Rs. 40 to Mi Te and her husband, Maung Kya, 
that U-Ke Latha subsequently recovered this land as being ancestral 
property, and that Mi ‘le received the rent and spent it on providing 
- him with food, that two months before her death she made a gift of 
this property to U Ke Latha,.that first defendant sold the land to the 
second defendant for Ks. 210 to obtain money for U Ke. Latha’s. 
funeral. The Court of Hirst Instance held that this gift was-noted as 
a poggalika gift and cited page 235 of the 2nd edition of Richardson’s 
Manuwkyé as an authority ior holding that U Ke Latha had a right to 
keep this land and also to dispose of it. ‘Lhe. passage cited refers to 
the six kinds of gifts and runs as follows :— 
~"3 OF these six: as regards the gift having reference to a future state of existence, 
they. are of two kinds, peggatika and thenghkika, in poggalika gifts, the person 
to whom: the cflering is made has a right to keep it. In thengnika gilts, it be- 
comes the property of the chict of the assembly ot priests. Aiter a supporier of _ 
religion hus made such gifts, he has no right to any further claim on them; if he 
say to the person to whom the gift was. made that ‘he ought to obtain them back 
again, let -him be punishable with one thousand stripes.” 
. ‘The question in this case is not whether U Ke Latha ‘had a right to 
dispose of this property as a poggcléha gift, but whether on his death 
_ his’ pupil, the first appellant, had a right to dispose of it in order to meet 
“the expense: of his funeral. Section 62 of the roth Book of the 
| Manukyé has been cited, though section 63 seems more applicable. 
For the respondents it is urgea that the alleged spiritual gift on the 
‘part of Ma Te has not been sufficiently proved, that it is not clear 
whether: this was made. by her as a surviving wife and, the tact that 
_ the land still remains in her name shows that the gilt was not really 
“made. It. is also urged that in the. spiritual gifts the ceremony of 
Ouring water is essential, Section 82 of the Chapter on Inheritance 
in the. Manu Vannana is also quoted as showing that if the garden 
had been given as a religious offering it would revert to the donor as 
a poggalika gilt. 
_- The. section reads as follows :— 
“If a layman offer an individual rahan a garden, paddy-land, cows, buffaloes, 
. carriage, cart, slave, robe, vessels to receive ollerings of foud, kyauug, or cups and 
other vessels, on the death of the priest, the layman who mace the offerings is 
entitled to all the goods. If such otlerings be maue for the use o! the priesthoud 
. generally, the prics:hood only is then entithd.to it. Thus, it is commonly written 
regarding offerings made to the priesthvod gencrally. ‘his old writing should 
be consiclered.” 
- As. the question of poggaliha gifts and the law dealing with the pro- 
petty of rakans is somewhat obscure, | have asked my Registrar, Mr, 
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_Ripley, to translate the passages bearing on this subject in the digest 
compiled by the Kinwun Mingyi. His translation is appended as 
.an annexure. to this judgment. The garden in. question would come 
. under the head of garubhan or heavy property. I quote the. fol- 
lowing passage as bearing on the present case. “On the question 
“ whether the original donor can lay claim to the propertv of a deceas- 
“ed rahan as an offering made to such rahan individually (oggalika) 
“and as made to the sazgha in general (sangnika or thenghika) the 
_“Rajattat (followed by Manu Vannana and Kuncha) says: “A 
“yahan is given as-an offering to him individually kyaungs, bowls, 
“robes, food, paddy, and garden lands, slaves, &c.. On his death the 
“ sangha cannot claim the same. The original donor is alone entitled 
“thereto, because the donor made his gift not to the sangha in 
“ general.” , 
_ If therefore the finding of the Court of First Instance as to the gift 
made by Ma Te to U Ke Latha was a valid goggalika gift is accepted, 
_it is clear that U Te Law Ka had no right as a member of the assem- 
bly to dispose, of it. It was for him to show affirmatively that the 
sale of the property was necessary to meet the expenses of U Ke 
.Latha’s funeral. This he has failed todo. I concur with the Lower 
Appellate Court in thinking that the necessity for the sale was not 
proved,.. The appeal -is dismissed with costs. 


Precis of the Kin Wun Mingyi’s Digest. 

The.whole subject of rakans’ property is dealt with by the Digest 
as follows :— ; 
Digest, section. 394.—\t first enumerates the three kinds of 
_ rahans’ heritable property, namely, his begging pot and 
robes, his dahubhan (light) and garubhan (heavy) pro- 
perty. ate 
_ Section 395.—It next mentions the three classes of a rahan's 
heirs, namely, those ministering to him in sickness, his 
servitor rakans, and the general body of rahans. 


Section 396.—The 25 different kinds of garubhan property 
are next mentioned. These consist of— 
(r) and (2) Fruit and flower gardens and their sites. 
(3) and (4) Monasteries and their sites. 
_ {5) to (8) Couches’ bedsteads, cushions, pillows, &c. 
(6) to {18} Brasspots, pans, basins, jars, adzes, hatchets, 
picks, dahmas, chisels, &c, 
(19) to (25) Vines, bamboos, grass, fibres, chalk, ochre, 
coloured earths, woodenware, and earthenware. 
The /ahubhan property consists of all other things not com- 
prised in garubhan, 
Section 397.—The authorities next agree that the garudhan 
property of a deceased rahan is not subject to partition, 


The 7 ejo says that when a superior dies his pareikkara, gardens 
and tanks and articles given to him as offerings should be taken by 
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Civil and Appeal his succeeding superior. As to his slaves, the superior takes. half, 
No. 207 of. the next in rank one-quarter, the new teachers. three-fourths of the. : 


Sion i remaining quarter, and the novices the balance. (The Véntccaya. does 
1899. - not make such-a fine distinction between the different classes of 
August rahans). His lay servitors get nothing beyond what was actually 
qth, - given -into- their possession by way of gift by the deceased superior 
oo when ‘alive: The ?. Dhamma adds that, if the superior has both 


priestly and lay disciples, the latter of whom alone acts as his servitors, 
his parctkkara go to the lay disciples. 

The Viniccaya lays down that, whén a novice dies, all his property 
and paretkkara go to the superior... But it points out that, if the sick 
novice had any ministrant, the latter is more entitled to such property. 
The general rule it says is laid down in the secular Dhammathats, 
but is not according:to the Vind; Rahans have their own Code of © 
Law, from which it quotes thus — - 

“The Lord Buddha* commanded+** Bikkhus'! the sangha’s bowls, robes, and 
paretkkara, 1 allow to--bédistributed-among those’ who ministered to the sick - 
rahan.” See : : 

The Aajabalain® supporting the rule that the garuéhix2 should not - 
-be “divided,“allows*such-property to- be: used as -sanghika: property | 

-(¢.e.,,"as belonging-to ‘the’ general“body of priests), but tlose using the” 
same.as popggaliha property (f.¢.,as belonging to himself individually) 
will have to replace any: worn-out articles. - 

Section: 398.—The division of .dahubhan, which alone is subject to 
partition, is treated of next with the following limitations. 

Section: 399:—The: Digest lays’ down on the authority of the Ras/ 
and. Rajabala: that a gift by arakan- without delivery of possession is 
invalid..: If a rakan-gives ‘to'.one. of his five kinds of fellow rahans - 
by’saying + °“ When I:die-let-the-zpaz7é take my pareckkara and other 
articles, or let the:Kammava:Saya-take or let my fellow rakans take,” 
his -giving in. this manner.to take: effect after death does not amount - 
to a gift; ‘The:intended: -recipient:.cannot get such property, which 
becomes sanghtka«.: Amongst laymen a gift made by them alone to 
take effect: after: death is a valid gift and recoverable by the intended 
recipient, :t 0" Helos, be 

Section gom—lt, however, goes on to say that, although a rakan 
may-or.may not specifically make’ a gift of any article, but another 
rahan on familiar terms should take the article with the implied con- , 
sent_of the’ owner during the latter’s. lifetime, such article becomes the 
oroperty ‘of the: rahan who-took the same impliedly as a gift. As to 
1gick-‘rahan's winistrants, they-get only what the owner intended 
sxactly. that they-should take.; ; 

Section: 401.—When: two or- more vahans live together with their 


rope n common; on: the death: of one the surviving rahans are 















ntitl ake his;undivided: portion. On the death of all of them 

he‘ pro becomes the’ property of the sangha. 
Section402,—Lahubhgu property: (other than the bowl and robes) 

hould:.be.diyided:.only ‘among: the surviving sangha present, Such 
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property becomes that of the general swxgha only when the deceased . Civil:and - - 
rahan has no disciples or rahans living in the same monastery or Appeal No. 207'6f° 
group of monasteries. 1898, - 


. Section 403.—Lahuban property owned by a rahan, but left by | 1809." 
him in some distant ¢yaung or in the hands of another rakan, becomes August. 
in the absence of specific instructions the property of the sangha of gthe 


such kyaung or of the person in whose charge it was. The deceased's ~ 
fellow rahans, t.e., of the fyaung in which he-lived, cannot claim-the - 
same. The Amweb on adds those who treated him medicallyor who - 
performed his funeral ceremonies cannot recover their expenses. --The 
Vini lays down that layment can have no claim on a rahan's estate. .: 
Sectzon 404.—The Rdjabala lays down that a poggaltka kyaung © 
given by its deceased rakhan owner to another rakan is claimable by. - 
that other rahan alone, . 2" CS eet hate one 
. Section 4o5.—It next on the.authority of the Ré/abala rules that, if 
a deceased rahan makes a, gift. of a popgalika kyaung to another : 
rahan, such fyaung retains its character poggalika: otherwise it - 
becomes :sanghiha. : rua. 
Hf the deceased rahan gives a poggalika kyaung to another rahan, such kyaung 
becomes that of the recipient. If he does not do so, such kyaung becomes the pro- .- 
perty of the sangha alone. ‘Therefore the sangha should hand the same to arahag ~: 
either for his» spiritual qualities or for his position or other special qualification ~ 
for the purpose of living therein permanently.. As for laymen they cannot ‘own © 
the same. It may, however, be asked why a lay donor who built the kyaung is 
styled in the Viuz as the owner.- He is so called because . previously to his donat: -\: 
ing it he was called the kyawng owner. Since from the time of the reception of the : 
offering the individual. yahan of a particular school: of sangha alone becomes the 
owner, the original donor is no longer the owner: the kyaung dayaka cannot‘as he : 
pleases instal*ancther in the kyauag of the deceased. . Another. rakan with one «: 
or other of the qualities as above mentioned must be installed... This ruling is --. 
given in brief merely. If it is desired to ascertain it in its unabridged forina = - 
reference should be made to the Vix: text, translation, and commentaries.”- ” 
Section 406.—When a rahkan novice dies who has been supported -. 
by. one or other of his relatives with’ property given to him by his — 
parents, those relates who did not look to his support are not entitled 
to his (secular) estate, which should go only to those taking charge of 
the same and looking after his maintenance. (Dhamma and Manu- 
hye). - : 
he to his priestly propertly the Rast says that there is nothing in the’ - 
‘text and commentaries of the scriptures to the. effect that lay relatives 
can inherit the propertv of a rahan. As to-his servitors they need 
not belong to the rahan-class alone. Whether.a rahan‘or layman or: 
even a woman, so long as he or she has been the deceased’s servitor, 
he or she is entitled to such of the articles allowed by the Lord Bud- | 
dha. If the servitors are two or three or more and include rakans and |. 
novices among their number,; if.they have rendered equal service, 
they are equally entitled to share;. -  ¥ TP Se anh 
If a novice dies, leaving robes, they should be given to hisservitors. - 
If no robes, but other paretkkara, such. kareikkara should be given - 
‘ in place of the three robes (previously mentioned)... 
Although the property is that of a rahan, if there are good claims 
thereto it may be taken accordingly. Certain persons for certain 
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reasons are entitled to the paretkkara of certain deceased’s rahans, 
{Thus) the servitors of a deceased rahan are entitled to his robes and: 


“bowl by reason of-their service to him. Sellers of begging-bowls and 


other paretkkara are entitled to the price of their wares by reason of 


their: sale to the 2apptya who purchased on behalf of the rahan. 


Parents on whose behalf was set apart the property of their zakan son. 


‘are entitled to such property by reason of it having been so set apart.: 


Therefore a rahan’s property may be taken by laymen if-there be:a 
good claim thereto. 2 : 
- Section 407.—The Rajathat lays down that, if a rahan_ dies leaving 
property given tohim as offerings by dayatas, such property his - 
parents and relatives are not entitled to, because such is the property 
of the Sangha which has no concern with parents or relatives. As-for 
kyaung, bowls, robes, food, paddy, and garden larids, carriages, ele- 
phants, ponies, men (slaves), palanquins, biers, &c., given as offer- 
ings to the sa ngha generally by a dayaka, on the death of the rahan 
to whom such was actually given, the original owner has no claim to 
their return. Because given as offerings to the sazgha they become: 
sanghtka property, and, on the death of the member of the saxgha to 
whom it was originally given the members succeeding him are entitled 
thereto. Pyaar 

Section 4o8 —The Rajathat says that in the case of a rahan pos- 
sessing property net. connected with offerings by dayakas, but: is pro- 
perty derived from his parents and relatives, on the rahan’s death 
the sanghu ts not entitled to such property for the reason that it has 
no concern with the sangha, being the property of parents and rela- 
tives. (The 47. Vannana and Kuncha rule similarly.) 

Section 409:—Also that a rahan acquiring property by trade, land 
Cultivation, or usury, on his death such property cannot be taken by 
his disciples or by the sangha. The acquisition of such property was 
effected by means’ employed by laymen. Such property is basely 
acquired property: it cannot appropriately be claimed by the sangha . 
and is claimable by'his parents and relatives alone. (The M. Van- 
nana and Kuncha agree). ; 


Section 410.—On the question whether the original donor can lay 
claim to the property of a deceased rakan as an offering made to.such 
rahan individually (poggalika) and as made to,the sangha in general 
(senghika) the Rajathat (followed by M@. Vannana and Kuncha) says 
“A rahan is given as an offering to him individually-4yaungs, bowls, 
“ robes, food, paddy and garden lands, slaves, &c. On his death the: 
“ sangha cannot claim the same. The original donor is alone entitled 
“thereto, because the donor. made his gift not to the sangha in-general. 
“Such property is pogegalika (individually given). ‘he meaning is 
“that when an offering is made poggaitka, the desciples of the deceas- : 
“ed rahan andthe sangha cannot lay claim thereto. The original 
“ donor may give the same as an offering to whomsoever he pleases.” 

Sections gir and-412—The Digest ends by ruling that when a male 
rahan dies ina female rahan's kyaung, the female rahans alone are 
entitled to his property and yice vers¢, a 
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Before A. R. Birks, Esq. 
MAUNG TUN HLA anp onE v. MAUNG HLA. 


Mr. VanSomeren—for appellants. Messrs. Chan Toon and Villa—for 
respondent. : 


Mortgage, Subject matter of—House not in existence. 
A -house not in existence carinot be the subject of a mortgage. 


THE plaintiffs in this case, Tun Hla and Maung Htén, advanced 
two suns, Rs, 300.and Rs. 100 respectively to the defendants on 
two documents dated 3oth April 1896 and 31st May 1896 on the secu- 
rity of a two-roomed plank house, situated in the second street, Pya- 
pon middle quarter. Paragraph 1 of the plaint alleges that at the time 
of the first mortgage the defendants were only in possession of the 
building materials, while paragraph 2 states that the further advance 
was made on the same security while the house was in course of con- 
struction. The 3rd defendant, Maung Hla, obtained a decree against 
the mortgagors, Nga Lin and Nga Thaik, and took out execution. 
The house in dispute was attached in execution of this decree and at 
the instance of the present plaintifis was sold, subject to the plaintiff’s 
‘mortgage.’ Maung Hla, who was originally the 2nd defendant, pur- 
chased this house for Rs.'2 at the auction. He objected that Maung 
Thaik should be made a party and also that the house in dispute was 
not the subject of the first- mortgage of tle goth April, and that a 
mortgage could not be made of a house not then in existence. Maung 
Thaik was added as a party and the Court framed six issues. The 
principal points. in dispute are those noted above.’ The two docu- 
ments read as follows :— 


I. ; 
“IN THE OFFICE OF THE REGISTRAR, PYAPON.” 


REGISTRATION No. 32 OF 1896. 


Mating Tun Hla and Maung Hton, Traders, Pyapon—Cyreditors, 
Maung Din and Maung Po Thaik, Goldsmiths, Pyap6n—Debtors, 


Document under which the house and land as per the plan situated at Pyapén 
were mortgaged for Rs, 300 bearing interest. ; 

On the goth April 1896 cg me with the 5th waning of Kacén, 1258, the 
debtors Maung Lin and Maung Po T haik said to the creditors Maung ‘Tun Hla and 
Maung Hton that.a sum of Rs. 300 on interest.at the rate of Rs. 4 per cent. per 
tnensem (may be) Icnt to them on a mortgage ol a two-roomed plank house and 
n house site situated at the 2nd street, Pyapén middle quarter, and bounded on 
the east by a main road, on the west by a tank, on the south by i’o Ne’s house, 
and on the north by a Ma Hmyin’s house; that they would repay (the said sum) 
together with all the interest due thereon to the creditors ‘on demand.; that, 1f it 
happened that a suit had to be instituted on aceount of the failure to repay (the 
said sum), the mortgaged propertics might be taken in accordance with law and 
that if there be any balance remaining due they would pay it up. Agreeing, this 
document has been registered and the debtors signed their names below. 


MAUNG LIN—(mark.) 
MAUNG PO THIKE (Writes personally.) 
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rith, North, Ma Hmyin’s 
ey house. 





South, Ko Ne’s house. : 


Plank 
house with 
two rooms 
at Pyapdn, 


West, tank. 
chet ce ae ‘ 
IN THE OFFICE OF THE REGISTRAR OF PYAPON.” 
. REGISTRATION.No. 59 oF 1896. - 


Maung Tun Hla and Maung Hton, Traders, Pyap6n—Creditors. 
Maung Thaik and Maung Lin, Goldsmith and Trader, Pyapén—Debtors. 
_ Document under which a sum of Rs. 100 was borrowed ona mortgage of the 
houses as shown below. : ai, 
On the 31st May 1896 corresponding with the 6th waning of Naydn, 1258, the 
‘czbtors Maung Thaik and Maung Lin said to the creditors Maung Tun Hla and 
Maung Hton ‘that they were in need of (money):for the expenses in building a 
“house; that a sum of Rs ‘100.0n interest at Rs. 4 per cent.-per mensem (may be) 
‘lent: to them on‘a mottgage of a new. two-roomed house situated at the 2nd street 
" ‘Pyapén ;- that they would repay the said sim on demand ; that they would not sell 
or mortgage the said house to. any other persons, and that if they were unabie to- - 
repay {thesaid sum) (the house) might be sold-in accordance with law. The 


Tegistration of the document has been accordingly effected and agreeing signed. 


below, : : 
i, oy MAUNG PO THIKE. 
MAUNG LIN. 


East, 2nd street. 








= 
2 





: ol to) gs 
North, Maung Aung’ Al eel Sy. 2 monly Rawk a heks 
*. -Tun’s hotse. ~ “2 mel 89 : “house. ear Bes 
fs | 





West, The edge of a garden and vacant land. ° sa 

The Court'of First Instance fotind on the’ first issue that ‘the two- 
roomed plank house was-not in. existence when Exhibit. .© was - 
executed; and on the second issue that it was not completed ‘when the 
second document was executed. ‘The Court found-that- they building 
teferréd to in Exhibit co was,a former-house that had stood on the ~ 
site -in question and duly gave the plaintiffs afore closure. decree on 
the second document and a simple money ‘decree- onthe. first.- “Fhis~ 
decree was upheld on appeal, the Lower Appellate Court holding’as’‘a 
fact that the first.mortgage referred to an old house and therefore it 
did not expréés. an opinion.on the second point of appeal as to whether . 
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a house .not in existence could be the subject of a mortgage. The 
plaintiffs now prefer a second appeal on the following grounds :— 

“{1) That the Lower Courts erred in law in holding that the 

* document (Extract I) gave no lien over the house in ques- 
tion. 

“{2) That the Lower Courts erred in law in overlooking the fact 
that the respondent was estopped from denying appellant’s 
lien in question as he bought it at a Court sale, subject to 
that mortgage. 

« (3) That the Lower Court has omitted to frame and determine 

“some material issues. : ; 

(4) That the Lower Court erred in law in holding that the pro- 

perty in question cannot be the subject-matter of mort- 

age. 

~ Now the mae below concur in finding that the new house was not 
in existence when Exhibit o> was executed, but they have not re. 

corded a distinct finding as to whether the old house was still in exist. 

é€nce when Exhibit-co was executed. The Lower Appellate Court 

‘seems to have held that the Court of First Instance had found this asa 
fact. It is clear from the evidence of Maung: Tin, the first defendant, 
who is called by the plaintiff, that the description in oo does not de- 
scribe the old house as he admits it was walled and roofed with dhazt. 
- He admits also that it was being pulled down when the document oo 
‘was executed. As there was only an interval of one month between 

_ the two documents and the new house was roofed and walled when 
Exhibit oo was executed, it seems more likely that the statement of 
Maung Tun Hla, Maung Thi, and Po Yén is correct, that the old house 
was not in exisience when © was executed, and that the document re- 
ferred to the new house about to be built with materials alread7 col- 
_ lected. If the house-site alone was mortgaged, a reference to the 
house was unnecessary in Exhibit 00 nor is it likely, even if we ac- 


‘cept Maung Lin’s evidence, that ‘the plaintiff would ask for a mortgage - 


ona house that was being pulled’down. The finding of the Courts 
below that the first document referred to the old house seems entirely 
opposed.to the weight of the evidence. I think the fact that Maung 
Hila only offered Rs. 2 at the auction shows that he felt doubtfut 
whether the first document did not create a lien on the new house. 
_ ‘The question next arises whether it.is possible to effect a mortgage 
‘of a housé that is not in existence. Mr. Chan Toon relies on the de- 
inition of a mortgage given in section 58 (a) of the Transfer of Pro- 
perty Act, IV of 1882, in which a mortgage is defined “as the transfer 
“of an interest in specific immoveable property for the purpose of 
“securing the payment of money advanced or to be advanced by way of 
“Joan. The definition of transfer of property in section 5 of the same 
Act is as follows:—“ Transfer of property means an act by which a 
_ “living person conveys. property in present or in future to one or 
_ “more other living persons.” Mr. VanSomeren for the appellants 
urges that there is nothing in law to prevent the creation of a mort- 


gage on:property. not actually in existence, that the plaintiffs could - 


have insisted on specific performance of the contract to build a house, 
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and that when built it would be subject to the lien created in Exhibit 
oo. He has cited the practice that is followed in Building Societi¢s in 


_support of his contcntion. Thesc socictics raise money with a view 


to the erection of buildings which when erected are made security far 
the advances received. Now building sccieties are regulated by a dif- 
ferent Act, vide page 119 of Addisonon Contracts, $th Edition, and 
the question in the present case is to determine whether the plaintiffs 
could: have enforced specific performance of their contract, z.e., com- 
pelled the defendants to erect a two-roomed plank-house with the 
materials collected. In Brace v. Wehknert, 25 Beav.,351, quoted at 
page 1123 of Addison on Contracts, it was held, “that the Court would 
“not grant specific performance of an agreement for the building of a 
‘house of a certain value or according toa certain plan to be subse- 
“ quently approved of” and in A/oseley v. Virgin, quoted at the same 
page, it was laid down that the Court does not in general enforce speci- 
fic._performance of building contracts or the performance of work, it 
being. considerad that a pecuniary compensation in the shape ‘of 
damages is the appropriate remedy. It can hardly he said in the pre- 
sent case that-article (c) to section 12 of the Specific Rel:ef Act would 
not apply.’ lf Exhibit oo had.correctly described the facts, a lien on 


the material collected might have been created, but nothing is said 
“about this, “The Court: of First Instance: has given a money decree 


Criminal Revision 


under the first document, and the house now created canbe attached 
under that decree. I concur with the Court of First Instance in hold- 
ing that the-first document did not create a lien on the house which 
entitles appellants to a foreclosure decree: The appeal is therefore 
dismissed.:: As 1 differ from the Courts below in holding that the 
first mortgage referred. to the.old house, I will make no order as of 


 Costs,:* 


Before, A. R. Birks, Esq. 
. NGA PO KIN o. QUEEN-EMPRESS, 
’ Mr. Sutherland—for the applicarit. 


. Sudgment, Writing of ~Summary dismissal of appeal—-Material alteration or 
veduction of sentence—Criminal Procedure Code, ss. 421, 423, 4245 367. ; 


While it is not necessary for an Appellate Court to write a judgment in summarily 
dismissing an appeal, secticn 421, Criminal Pracedure Code, does not proviie for any 
material aiteration or reduction of the sentence. A sentence can ony be reiuced 
after an appeal. has been aumitted and orters are then pnssed under section 423. 


‘In that case 2 a shouls be wr.tten us required by sccton 424 red with 


secton 367 of the Code, - 

Tne petitioner in this case has been convictel und-r sevtion 414, 
Penal .Code,; with assisting in tle disposal of stoien’ buflal’es. He 
was sentenced to two years by the ist class Mazisrate. His appeal 


to the Sessions Jud.e was rejected, but t e sentence was reduc d to 


one year. It is not necessary for an Apprilate Court to write ajuda 
ment in summartly dismissing an appeal under section 421, vide ruling 
in], L. Ri, 22, Cal, 224, 1, LR. 60, Bum. 540, Section 361 dows no 
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Criminal Revision 
however, provide for 2 any material - alteration or reduction of the sen- V0. 429 of 


‘tence. These'clerical or technical errors might, I thin’, be rectified by Press 
the AppeHate Court under s:ction 421 as these hardly amount to infer- 12th. 
ference, but a sentence can only be reduced after an appeal is admitted —_— 


and orders are passed under section 423. In that case a judgment 
should be written as required by section 367 read with section 474. 

For this reason this app'ication for revison has been admitted. Mr. 

Sutherland has teen heard and has argued the case for the petitioner 
as if it were an appeal. The High Court will not, however, on revision 
as.a rule go into the evidence and examine the conclusions of the Courts 
below, otherwise an appeal would virtually lie from all decisions. 

There is nothing in the judgment of the Magistrate who convicted the 
accused which would justify this Court in interfering on revision. The 
statements of San Main implicate the accused and are corroborated by 
the evidence of Aung Tha and: Tun Zin and the evidence as to hand- 
writing. This evidence has been believed by both Courts below, and 
section 430 of the Criminal Procedure Code contemplates that orders of 
Appellate Courts shall be final. Ino nct think it necessary to send 
back the case for the Appellate Court to give its reasons for reducing 
- the petitioner’s sentence. Heisa ywathugyi and | consider the reduc- 
tien proper. This would be the only ground for in‘erfering on revision. 
The papers can be returned with these remarks, 


[SPECIAL COURT.] 





_ Criminal 
’ Before W. Bizge, Esq., and A. R. Birks, Esq. Reference 
_—s QUEEN-EMPRESS #. NGA PALE. ap rl 
Mahomedan Law—Mraricge with Buddhist woman—Profession of Mahomedan August. 
Faith—Ceremony according to Mahomedan rttes. 15th. 


—e 


Buddhists are not Kitubis, anj a legal marriage cannot therefore be contracted 
between a Mahomedan and a Buddhist woman unless the latter professes 
Mahomedanism and the ceremony is performed according to Mahomedan rites, 

. THe following reference was made to the Jucical Commissioner: 
Lower Burma, by the District Magistrate, Théngwa :— 

. Vhe evidence is quite clear that complaint Mouna Maung Gale, 
a Mahomedan, was living with Ma Pu, a Burmese Buddkist, and had 
had one child by her. The 1s: class Magistrate of Danubyu convicted 
Maung Pale of committing adultery with this woman and inflicted a 
fine of Rs. 100, which was ‘paid. It is clear that Ma Pu, was not con- 
verted to Mahomedanism and that therefore, there was no marriage. 
There could therefore be no offence of adultery, and I recommend 
that the ccnviction and sentence be set aside. The accused has not 
appealed. 

This case was referred to the Special Court by the Judicial Commis- 
sioner, Lower Burma, with the following order :— 

The complaint in ‘this case admits that he lived with Ma Pu as 
-his wife according to Burmese customs. “Maung Shein says that no 
marriage ceremony according to native custom was performed. Ma 
Pu was adivorced woman, ‘The complainant lived with her for four 
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4 Criminal ; 
Noe of * years and they had a child.:He says: “I put in Rs. 25 to the mosque 
“1899. “and married Ma-Pu. -- Ma Pu had to live and eat according-to our 


Angee: “. “ custom.: We became husband and wife by consent in the presence 
75'4. "” -.« of witnesess without performing marriage ceremony with the native 
oe. “Ingyiss [ have-four wives, two women of my race and two Burmese 


_ “women. --On-the' occasion of ‘my marriage with each, of thé four 
« “women'I had: to 'put*into the mosque Rs. 25- according to our 
. “custom.”:. The point: raised-in this case- is one of considerable 
-” importance, In‘Ratke’s’ Digest, page 41,it is laid down “all who - 
. believe in a heavenly or'revealed religion and have a £taé or book 
* that * has ‘come®-down to ‘them, such as-the Book of Abraham and’ 
- Seth-and the Psalms of David, are Aitabzs and intermarriage-with 
“them is lawful; and Macnaghten says that “ consequently Christians, - 
© Jews; and persons«believing: in ‘one God. may be espoused ‘by | 
“« Mahomedans.”: I'am of opinion that?a Mahomedan cannot lawfully | 
marry ‘@ Buddhist unless*she’-makes ‘a profession of Mahomedanism 
and the ceremony is performed according to Mahomedan rites... This 
> queStion -was left: doubtful:by*Mr. Fulton in. bis: judgment- in. the. . 
 Alapha Bins Maung Shwe:Maung;:and | think it is a question'which’ - 
of should. be‘referred:to the -Spécial:.Court.:..I. will.make. the:: reference 
>. The judgment ‘of the Court was-delivered by—- Phe OF eet 
.. BIRKS, J —The'question: referred: by the Judicial Commissioner is - 
‘ whether it is possible.for a Mahomedan in Burma to contract a lawful 
““ marriage with a.Burmese:woman:who . had not embraced.the Maho- . ° 
“« medan: religion:or been:converted to: Christianity.” ‘This point was 
ef{t:open-in the judgment given’ by:/Mr: -Fulton in A/7 Alapha Biv. . 
“" Mauzg:Shwe: Maung; page:596,:S. J. . The’: question: dots not-even .. 
- appear to -have been formally:decided;. I have examined all the digests‘ 
-~but-have been unable: to find-anv decision exactly in point.;-. The com- : 
.plainant.in this:case:Maung:Gale is a Mahomedan and was living with . 
» a woman: Ma:Pu,’ whois a Buddhist... He prosecuted Maung Pa Le for 
adultery :with-this woman alleging that she. was his tawful wife. . He. 
‘ stated that he*had.made.a deposit-of Rs, 25 in the mosque and married 
~ her-openly in the: presence.of Buddhist witnesses. .. One witness for the 
» defence: was -.examined,: who:..was.a Moulvie, and he: stated that.a ~. 
- Mahomedan could not marry.a Burmese woman: unless she made: a 
* profession: of the Mahomedan:religion. _ The Magistrate, however, who | 
. was.a Burman, convicted-the: accused, holding that there were manv. 
‘respectable: persons of. different. races who lived together as ‘man and 
“wife'and.that Government has:, issued no : notification. that such- mar- ; 
- tages were not legal.: The case was referred by. the. District Magis- ; 
“trate on:the ground that the conviction was illegal. In -Macnaghten’s ' 
« Principles of Mahomedan: Law, Chapter VII, paragraph 12, it is stated 
Christians, Jews;:and persons:believing in one:God : may~ be' espoused -:: 
. by.Mahomedans. ::.In the’ principles curiously enough profession of the . 
“ Mahomedan., faith’ is “not;,noted* as essential: between the’ principals . - 
though. it is considered nécessary in the witnesses, * [t may be inferred . 
however, that a profession of the Mahomedan religion is essential on. 




















the nart of the nriricinals,:. In the Tagore Lectures of 1873, the follow-. 
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ing principle is laid down. “It is unlawful to marry a Pagan woman aa hb a 


“or an idolatress before she becomes a Mussalman,” see page ries of 
314 of Shama Charan Sircar’s Tagore Lectures. In the Fatawa August 
Alamgiri, Volume 1, page 397, Baillie’s Digest, page 41, the following 15th, 


passage occurs (vide page 305 of the Tagore lectures), “all who 
“ believe in a heavenly or revealed religion and have a ‘kitab’ or book 
“ that has come down to them, such as the book of Abraham or Seth and 
“the Psalms of David, are éztadzs and intermarriage with them is - 
“ lawful,” Macnaghten’s principle above quoted seems based on this 
text. 

The question therefore arises whether Buddhists can be held to 
have a heavenly or revealed religion and a fvéab or book of recognized 
authority which would place them on the same footing as Jews and 
Christians and other religionists believing in one God. I have referred 
this question to two of the leading moulvies in Rangoon, who are 
clearly of opinion that Buddhists are not Aztadis as intended in this 
passage. ‘The opinions of these gentlemen are appended to the judg- 
, ment. 

‘It may be said that the Buddhists believe in the idea of a deity, but 
their conception of the Supreme Being is evidently different from that 
of the Mahomedans, Christians, and Jews. 

Gautama, the founder of the Buddhists religion, was born, brought 
up, and lived and died a Hindu. He never recognised a God who 
could reward or punish. The following passage from David’s work 
on Buddhism shows the essential difference between Buddhism and . 
religions where there is a personal God:— Most forms of Paganism 
“ past and present, teach men to seek for some sort of happiness here. : 
“ Most other forms of belief say that this is folly, but the faithful and- 
“the. holy shall find happiness hereafter, in a better world beyond. 
“ Buddhism maintains that the onc hope is as hollow as the other : that: 
“ the consciousness of sclf is a delusion; that the organised being sen- 
“ tient existence, since it is not infinite is bound up inextricably with 
“ jenorance, and therefore with sin, and therefore with sorrow, Drop 
“then this petty foolish longing for personal happiness. Buddhism 
“ would say :—Here it comes of ignorance, and leads. to sin, which 
“leads to sorrow, and there the conditions of existence are the same, 
“ and cach new birth will leave you ignorant and finite still. There is 
“ nothing cternal; the very sosmos itscl{ is passing away; nothing is, 
“ everything becomes; and all that you see and feel; bodily or men- 
“ tally of yourself will pass away like everything else; there only re- 
“ main the accumulated result of all your actions, words and thoughts, 
“ Be pure then and kind, not lazy inthought. Be awake, shake off de- 
“ Jusions and enter resolutely on the ‘path’ which will lead you away 
“from these restless, tossing waves of the ocean of life ; and take you 
“to the calm city of peace; to the joy and rest of Nirvvanal * * *- 

“ What then is Nirvana, which means simply going out, extinction ; 
“it being quite clear, from what has gone before, that this cannot be the 
“ extinction of a soul? It is the extinction of that sinful, grasping con- 
“ dition of mind and heart, which would otherwise, according to the 
“ oreat mystery of Karma be the cause of renewe 4 individual avictanne 





he gust 
rgth.- 


-. 610: .... PRINTED .JUDGMENTS, COURT OF THE JUDICIAL. . 


LA, 


» [AUGT: ° 


“That extinction is to be brought about by, and runs parallel with, - 
“ the.growth. of the. opposite condition of mind and-heart.; and itis 
tt complete when that opposite condition is reached. ‘Nirvana is 


“therefore the. same. thing as a: sinless calm state of mind; ‘and if 


“translated at. all, may: best perhaps be rendered - ‘holiness,’ — 
“ness’ that is; in the Buddhist sense, ‘ perfect Lae 
“wisdom.” 


-For.these reasons’ | would answer the question ‘as follows:—A 
Mahomedan cannot.marry a Buddhist unless she is converted to 
Mahomedanism: and perform the marriage iis according to the 
rites of that religion. 


BriGGE, J.—I am of opinion that a legal marriage ddnnot be con-. 
tracted between a Mahomedan and a woman professing Buddhism un- 


“holi- 
goodness ‘and 


Jess. the: latter makes a profession of Mahomedanism and the cere-: 


mony is performed according to Mahomedan rites. 


The point is covered by authority, Adal Awrat v. Queen Empress- 
.19 Cal..79 and Abdul Razak v. Aga Mahomed Faber 
Bindanim, I.L.R., 21, Cal. 666. 


ee 





Opinion of the Shia ‘and Soonie Imans about. the: Matomedan- 


marriages. 








Question, 













contract alawfuly 


Burmese © woman | 
who does not profess 
Mahomedanism.. at | 


2 | Does it affect the ques-; However public the mar-. 
tion if the man mar- 


‘ries her publicly in 
the presence of Bud- 
| dhist witnesses-and 

- ‘deposits a sum. of 
Rs..25 in his. mos- 
que ? 


| Opinion of Molvi Maho- 





marriage. with, aj}. 


the time of-marriage?'.: 








med: .Shariff,- the Iman 
of Shia.sect. 








Cae a wit cinta LA Mahomedan cannot | A Nchoreden 


contract a lawful maz- 
riage. with a Burmese 
woman, without convert- 
ing her into the Maho- 
medan religion before 
marriage. 


riage may be, it cannot 
be considered lawful 
without the presence of 


Mahomedan witnesses. | 


It is unlawful to accept 
or receive Rs. 25 or any 
other such sums - of 
money: towards the 
mosque fund if the mar- 


riage ceremony - is per-|- 


formed in the absence 
of Mahomedan witness- 
es. 





Opinion: of Hafaze’ Golam 


Mahomed, .the: Iman of 
the. Soonie sect. 











cannot 
contract a lawful mar- 


riage. with a Burmese -* 


woman without convert- 


ing her into the Maho- . - 
- medan religion before the 


marriage. 


However: public the mar- 
riage may be, it cannot 
be considered lawful 
without the -presence of 
Mahomedan __ witnesses; . 
It is unlawful to accept 
or receive Rs. 25 or any. 
other such sums of . 
money towards the 
mosque fund if the mar- 
Yiage. ceremony is per- 
formed: in. the .absence - 
*cf. Mahomedan-witness: . 
es. 
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* Opinion of the Shia and Soonte Imans about the Mahomedan 


No. ~ Questions. 


—e a ie 


‘who | believe 


has come 


~vwith them is lawful. 








|W hat is the meaning of | There were only four hea- | 
- | the following passage 
_in the Fatawa Alam 
+ Giri, page 297, “ All 
in a 
‘heavenly or revealed 
religion and have a 
kitab. or -book that 
down to 
‘them, etc., are Kitabis 
‘and -intermarriage 


’ books ‘are ““Towrat?’ for 


‘existence and only the 


. the -Zoroastrians as Aita- 
-bis:and the other not. 


~ment> of ‘certain fixed 


‘can.leave her. husband 


.pulated périod ‘without 


marrtages—concluded. 


























of the Shia sect. 











venly or -revealed: re- 
ligions, and the names 
of their sacred kitabs or 


the ‘jews, “Ingil” for 
the Ghristians, “ oran” 
for the‘ Mahomedars, 
and “.Jabboor” for the 
Zoroastrians. Of these 
the Jabboor is not in 


first three &itabs are-in 
existence at - present. 
There are two different 
opinions about the Zor- 
oastrians, one admitting 


The Buddhists or any 
other religions are not 
considered as Aitabi. A 


Mahomedan -can ‘con: |: 


tract a marriage with a 
Kitabi: woman for a sti- 
pulated period on pay- 


ameunt of money: once 
forall. A Actab: wife 


onthe expiration ‘of sti- 


obtaining’ divorce ‘from 
her-:husband ; but “she 
holds no right or claim 
on her husband’s pro- 
perty before or after his 
death. 


Opinion of Molvi Maho- 
’ med Shariff, the Iman 





Opinion of Hafaze Golam 
Mahomed, the Iman of 
Sthe oonie sect. 


——- 


There were’ only ‘four 


heavenly or ‘revealed re-. 


- ligions, and ‘the names of 
their kitabs or books are 
“«Towrat ” for the Jews, 
“Ingil”. for ‘the Chris- 
-tians, “Koran” for the 
Mahomedans -and.“ Jab- 
boor” for. the Sabins. 
Of these, the first three 
kitab religions are in 
existence, and the fourth 
kitab ‘and ‘the believers 
in the same:are not in 
existence at present. 
The Zoroastrians, Bud- 
dhists, ‘or any other reli- 

- gionists, are not consider- 

edas Kitbis., A - Kitabi 

woman can contract a 

lawful marriage with a 

Mahomedan if’ she is a 

devout believer in her #:- 

tab (or the*- heavenly re- 
ligion) ‘and holds every 


right and claim on her ° 


husband’s ‘property be- 
~fore‘or after‘his death. 


»sBaRKS, -J.—Final order.—Read judgment of Special Court, dated 


the rsth August. 


setiaside and the fine paid refunded, 





It is clear that the marriage of the complainant with 
Ma Pu was not a legal one and that the conviction for adultery must be 


| Before A. R. Birks, Egg. 
MA THIN v. MAUNG MAUNG, 


“Mes Wilkins—for applicant. | 
Buddhist law—Husband and wife--Status of wife where husband enters the 


Mr. Hla Baw—for respondent. 


- | priesthood— Liability of husband for maintenance, 


‘Among Buddhists the status of wife does not cease merely becauseé the husband 
enters the priesthood. Although the wife may tnke another husband after the. 


‘Criminal -° 
* Referénce 


No.'5 of 

‘1899.: 

Anpust 
rsth. 


—_—2 


Criminal Revision 


No. 338 of 
1899. 
August 

16th 


ant 


612 ~ PRINTED JUDGMENTS, COURT OF THE JUDICIAL ° [auGT. 


Criminal Revision lapse of seven days, her first husband has the right of re-claiming her even if he 


pee 338 of has entered and left the priesttiood as many’as seven times. He is therefore bound 

ce As 99: _to maintain his wife and: child on his leaving the priesthood till such time’as she 
5 se ~~" marries again or-he re-enters: the priesthood. foe stare 
—— | THE petitioner Ma Thin applied for a maintenance order for: the 


-’support of herself and her child Mi-Pwa Tin, who is under two years: . 
of age. The respondent Maung Maung isa pleader and in the pe- 
tition he is stated to be earning Rs. 300 per mensem. The respondent 
admits having entered the priesthood for a period of two months and ° 
claims. that by doing so he has divorced his wife. He also states that 
before entering the priesthood he made over a cart and two builocks - 
worth Rs.'417 and Rs. 40 in cash. The petitioner admits getting the 
cart and bullocks, but says they only fetched Rs. 120 when sold. The 
respondent admits that his child had an ayah who was paid Rs. 7-8-0 
per mensem. The Magistrate held that the parties were divorced ~ 
and gave a maintenance order for Rs. 8 per mensem only for the 
support of the child. The only Dhammathat cited by the Magistrate 
is section 17 of Book 5 of the Manukyé. This passage, which is 
very brief, states. ‘Ifa husband who hasa wife becomes a rakan she . 
must wait seven days. If after seven days the rahan shall return to 
the world he shall not claim her as his wife: let the wife have a right 

. to take ahusband.” A similar rule is stated in the Dhamma Dhamma- 
that, but the great majority of the Dhammathats state that the second 
husband must restore the wife to “the monk on his return to the world: 
as many as seven times. I have appended to this judgment a trans- 
lation of the passages in the digest bearing on this question prepared 
by my «Registrar, Mr. Ripley. It may be noted that the Kuncha ex-. - 
pressly states that the status of wife does not cease merely because a 
man enters the priesthood, and gives the ex-monk a right to claim 
costs but not damages against the second husband. All the Dhamma- 
thats seem to agree that the wife commits no fault if she takes anuther 
‘husband after the seven days, and the majority ‘hold that her first hus- 

-" band has aright to re-claim her even if he has entered and left the 
priesthood as many as seven or eight times, In the Attasankhepa 
Vannana, section 321, the law is stated as follows :-— 
“ The law relating to the case of .a wife who marries a second husband on her 
ae (former) husband entering the monzhood. 

“ If a wife marries asecond husband on her (former) husband entering the monk- . 
hood, no prosecution shall be instituted against the second husband for'seduction 
but let him restore her to the former husband.” ape 
Another rule-—The second husband shall restore the wife to the former hus- 
band, and as many as seven times, if the latter by turn enters the monkhood and 
becomes a layman so many times. After the seventh time the second husband is . 
absolved from such obligation and let him retain her for good.” ; 
‘Now the Attasankhepa was compiled by the ex-Kinwun. Mingyi 
under whose authority the digest has been published and the rule as 
stated in the Manukyé is omitted. The rule does not in itself either 
show that the wife wdlld not be entitled to maintenance ; it merely 
says her first husband shall not claim his wife. It would.be clearly 
inequitable that a husband by becoming a priest for seven days could 
get rid of his obligations to maintain his wife and children when he 
re-entered the world. It is stated that the respondent is now living 
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' with his first wife, the petitioner being his second wife. The evidence Criminal Revision 
has been recorded, except that of the parties themselves, and they did = No. 338 of 


not wish to produce any witnesses. I may therefore take it that the 1899. 
petitioner's evidence that her husband was earning from Rs. 250 to Bern 
Rs. 300 per mensem is correct. I find therefore that the respondent pees, 


is bound to maintain his wife and child as he has left the priesthood 
till such time as she marries again or he re-enters the priesthood, and. 
I fixed the maintenance to be paid Rs. 30 per mensem, z.¢., Rs. 12 for 
the child and Rs. 18 for the wife: This order will, of course, be 
subject to modification under section 489 on the application of the 
parties to the Magistrate. 

Précis of the Kin Wun Mingyi’s Digest, s. 411, pp. 614 to 617. 


" Mano.—A man abandoning his wife and children becomes a shin. The 
Dhammathat says that if another man has intercourse with his wife, he is not in 
fault. A man becomes a veahan. If another man has intercourse with his wife 
there i is no fault. But if the ryahan hearing of this, from that day turns layman 
again the wife has to be returned. Otherwise, after eight such restorations the 
woman is lost to the rakan. 

Pyu.—A man abandons his wife and turns rakan. His wife whether she has 
sexual intercourse with another or takes another husband shall not be held in 
fault. Ifthe rakan coming to know of it, turns layman and claims the woman as __ 
‘his wife he is entitled to recover her. Otherwise after ‘the lapse of eight years the 
woman shall cease to be his wife. 

Kuncha. —A man turns vahan notwithstanding that he possesses a wife. If 

_ that man’s wife, having none to support her, takes another man for her husband, 
and the man who had “turned rahan sues the other, he shall obtain no damages, 
but the old husband—he who had turned layman again—shall be entitled to recover 
the wife. As for costs, as the husband had not divorced his wife before he turned 
vahan the status of husband and wife had not ceased, and as the second man had 

_ taken the woman to wife whilst she maintained such status during the pious 
pleasure of her husband, such second man shall be mulcted in costs. 

Kaingsa.—Same sense as Mano. 

Dhamma.—lf the husband having a wife turns vahaz the wife shall await his 
return eight days. If after the lapse of eight days the vakan turns layman, he 
cannot claim as his wife the woman who has the right to take ariother husband. 

. Manukyé.—Same as Dhamma. 

Kandaw.—Same as Mano. 

V. Dhamma.—Same import as Mano, adding that the woman ceases to be the 
ex-rahan layman’s wife because such layman had become rahan so often. 

Rasi.—Same. The man’s claim ceases after eight times’ restoration. 

Manu Vannana.—Same as Rast. After eight | times turning vakan and layman 
alternately the woman ceases to be his wife. “She is free from him and may take 
a husband if she pleases. In certain old writings it is also said that the woman . 
should await her husband’s return as often as seven times. 

Rajabala.—If a man cohabits with the wife of one who has turned rahan, he 
shall not be held in fault. If the vakan throws off his robes, let. the wife be 
restored. After seven such restorations the wife is free. _ 

Sonda.— Same as Pyzu. 

Manu. —If a husband abandons his wife and children and becomes an anchorite 

-seeese and turns layman eight times, his wife is entitled to 

; take ‘another. husband. She is not in fault. She becomes released trom her status 
of wife of the person who had frequently returned to the world. Why is this ? 
Becausé the times (or occasions) were so many. 

' Panam.—The wife shall be held without fault, but testczed. On the eighth 
occasion she shall not be restored, 

Citava.—After the eighth time the woman is lost to the rahan. 

Citara—Eight years ‘after the husband has become rahan the wife.is entitled to 

takea husband. 


» Wigit Reference 
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: Before A. R, Birks, Esq. 
MAUNG ON GAING ». U PANDISA. 


Buddhist:Law-~Gifts to~ priests~ Poggalika and Sangika gifts—Individual and 
1 general gifts—Claim.on poggalika kyaung by recipient after he has left the 
_ priesthood. : 
. A gift made. witha view.to a future existence, whether poggalika or sangika 
‘always retains its, religious character and cannot be claimed back for secular uses. 
*- Inthe case of poggalika gifts-the ricipient while‘a priest can dispose of thé same 
:to any other priest. :-In ‘the absence of his having specifically’ disposed of the same 
-to'some other. priest on ‘hisdeath, the original donor has the right of selecting 
another individual priest as the recipient of his offering, but-failing .the exercise of 
such selection the gift becomes sangrtka. 
In the ‘case of ‘poggalika kyaung the ricipient cannot after he has left the 
.priesthood make a gift of it to another priest : it ceases to -become his personal 'pro- 


 perty when he Jeaves the-priesthood. 


“THE Civil‘Appellate Judge. of Tharrawaddy has made.the reference 
given below to this Court under section 21 of the Lower Burma Courts 
Act, 1889. The questione raised is ‘ Does a poggatika gift.to a priest 


“of a-monastery-or‘other religious building convey an absolute right | -- 


4 ofsproperty whichiwill:continue after the recipient has left the. priest- 


_ hood 


.. Sections 405, 408, 409, and 410 of the Digest discuss ‘the*question © 


» of thé:right ofthe original owner of the fogealika’ property of a priest - 


‘Rajathat, 


on “his: death. “The #ajabala ‘lays down that a poggalika kyaung 


‘becomes: sanghtka in the absence of a gift specially made thereofto 
another: priest. by.the .dying «recipient. The -other - Dhammathats, 


Rajathat,:Manu Vannana;and Kuncha: hold that-the: original: owner 


may reclaim.a Poggalika: gift for dedication to some other priest, : This 


latter view has-been“adopted by the Judicial Commissioner, .Upper 
Burma, in Maung Talok and another v. dia Kun-and . two-others, 
‘Civil, Appeal.-No. 40 of :1893, :page 1, of ‘Upper Burma -Ruilings “for 
_ 1895.: < It. may. be noted, ‘however, that nothing is said as to the right 


of a recipient of a poggalika gift to claim such property. when~he 
leaves the priesthood. ..As long sas he remains..a. priest he:can:appa-- 
rently “dispose. of it as.he likes to any:other member of the-assembl 
of priests, vide-page 235 of 2nd Edition of Richardson’s ‘Manukye, 
bidet ac ‘from ‘section ‘410° of ‘the Digest that, iwhile”.the’ . 
anu Vannana, and Kuncha hold that. the original donor 
can re claim a poggalika gift.on the death of. a recipient, -yetthey 
still contemplate that a. gift should retain: its religious character, as 
ctheysay: “The original donor may give the same as: an. offering.to 
“whomsoever he pleases.” It might be inferred fromthe facts.;as 
stated in the order-of reference that the plaintiff in this case had-dis- 
sposed of half-his.share in the: 4yaung to‘his brother, who was also a 
priest; as-it-is' stated that the: property-was made joint. “Paragraph 9 
of Book. Il of -the Manukyé deals with gifts made with ‘a view . 
to advantage in a future state and lays down: “Property given with 
“this view should not be demanded back again.: Why ? Because it-has 
“ been consecrated to the gods, the laws, or: priests and ‘registered’ for 
‘ futurity. If it be demanded back, it shall not:be returned, and the 
“ person making the demand shall suffcr the criminal punishment of 
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“six stripes of a rattan.” Again, “As regards gifts amongst rahans, Civil Reference. 


“because théy have been made as votive offerings by the sprinkling of No.6 of - 
“water with reference to a. future state of existence that they ought 1899. 

“ not to be taken back is written in the sacred Weenee.” In section  %? aaa 
' 408--of the Digest a distinction is made between property derived by cadet 


priests. from parents and relatives, property acquired by trade, usury, 
&c., and gifts made with a view to future existence. The latter al-. 
Ways retain their religious character while the sazgha have no con- 
cern with the other. This. property is therefore treated as secular 
property: which the parents and relatives can resume. [ would there- 
fore deduce the following principles :— 

First.—That a gift made with a view to a future existence, whether poggalika 
or sangika, always retains its religious character and cannot be.claimed back.for . 
secular uses. 

"" Second.—In the case of poggalika gifts the recipient can dispose of the same to. 
any other priest. : ; 

Third.—That in the absence of his having specifically disposed. of the same to : 
‘some other priest on his death, the original donor has a right of selecting another . 
individual priest as the recipient of his offering. . 

Fourth—That failing the exercise of such selection the’ gift would become . 
sangika. . ; : ey 
__ Fifth.—That property: derived from parents or otherwise acquired purely as 
‘defined in section 409 of the Digest does not become sangika, but reverts to the 
natural heirs of the deceased. i 

It is clear that the plaintiff in this case could not dispose of this 
“kyaung for any secular uses, but the question still‘ remains whether it 


~*'geases to be his. personal property when he leaves. the priesthood so - 


as to enable him to make a gift of it to another priest. 

From enquiries I have made it- would.appear that.the popular view:: 
“which has been adopted by the Township Judge of Tharrawaddy is 
correct.and that a mendicants property :ceases to be such— 

(1) on his expulsion from the order ; 

(2) on his death ; 

(3) on his voluntarily quitting the order ; 

(4) on his abandoning the:property ; 

(5) on his being dispossessed of it forcibly ; 

(6) on his giving it away to laymen or mendicants. 
[understand that this view has been adopted by the ecclesiastical 

courts in Upper Burma. I would therefore answer this reference by 

’ Saying that as the plaintiff has left the priesthood he has lost his rights .. 
in the kyaung in question. 

The Civil Appellate Judge will dispose of the appeai_ in conformity.. 
with this ruling. 





The following was the reference made to the Judicial Commissioner, 
‘Lower Burma, on which the above order was passed. : 

This :was.a suit «tried by the Township. Judge: of Tharrawaddy: - 
Thé plaintiff. Maung: On. Gaing was formerly a pongyi and a poggalika 
gift..of-a monastery. was..made to him. About the year 1250 B.E. he 
left the priesthood and abandoned the fyaung. He alleges that he 
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‘The stages in the proof of a document pointed out. * 


Mri:VarSomeren—for ‘appellant (plaintiff). | Mr. rina —for respondent: 


5 ‘Thugyi’s -Register~Revenue Register No. IX—Entries in—Presumptive proof 
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and his brother, also a péugyz, had previously made all their property 
joint and that he left the &yauug in charge of his brother who allowed 
the respondent ‘to occupy. it, <. 
Plaintiff Maung’On Gaing now sues for an cjectment order against 
the respondent: U Pandisa.. His suit was dismissed by the Lower 
Court-on a preliminary point, the learned Judge holding that, although 


the gift: was poggalika, yet as it was made to the’ plaintiff while 


he-was a priest and in his capacity as a priest, he had only the right © 
to‘hold it so. long as he remained a priest. This point is an obscure 
one: on which the Dhammathats are practically silent and on which I 
‘can find no ruling available. «As far as the Dhammathats treat of the 
Matter it would appear that a poggalika gift is one conveying ab- - 
solute rights of property, and I can find no authority for limiting this 


‘to secular gifts and excluding gifts of property dedicated to religious 


‘purposes. "This point is, however, one on which I think the authorities 
leave considerable room for doubt, I accordingly refer the matter to 
the Judicial Commissioner for the favour of a ruling on the follwing 


‘guéstions— 

. Does a poggalika gift'to a priest of a monastery, or other religious 
building;:convey:.an: absolute.right of property, which:will continue: - 
even after-the recipient of the gift has left the priesthood ? 





Pe Before A. R. Birks, £sq. 
: KYAW ZAN U v.-MAUNG THA DUN. : 


endant). 


- . Proof of adocument, Stages. in the— 


Revenue Register No. IX is generally a record of what the parties tell aithugyi; 
and thus an entry of.an outright sale or a mortgage in such-..registeris’ strong: 
primd facie evidence in favour of the party proving such entry, but the presump- 
‘tion ‘may be rebutted by oral evidence or by the conduct of the parties ‘themselves, =: 


_ 4+. document should not be placed on the record till: fully proved or admitted,, 


THe plaintiff in:this. case sued for redemption: of 16-78 ‘acres: of 
paddy-land Yalued at Rs. 600, which he mortgaged to defendant in 








‘ Tabaung 1255 with interest at the rate of 50 per cent. per. annum, 


Interest ‘was paid in 1256 and 1257, the plaintiff again worked ‘the. 
land, but was unable to pay. interest, and he alleges that he made it . 
over to the defendant to work and enjoy on condition that he might _ 


_Yedecm iton payment of Rs. 300. In 1259 he brought Rs. 300 to 


redeem the:land, the defendant took Rs. 100 which he said was the — 
rent due to him and declined to allow him to redeem with the balance. . 
The.:defendant in reply/alleged that the transaction of 1257 was an - 
outright sale... He let out the land himself in the years 1258 and 1259; 
he‘ denies that the-land: was.worth Rs. 600 when -sold, but only Rs, - 
200... It is, I. think;:admitted that the transaction-in Register No. IX - 
purported to be: an‘ outright sale: The parties were not examined — 
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as they should have been. The defendant’s written statement con=": (gy. 
‘tains an important admission. ' Paragraph 3 reads as follows :— . 
_. * Thag as alleged in the plaint the paddy-land -was not worth Rs, 600 when it ©” 
_ was sold, that it was worth only Rs, 200 after its purchase, that subsequently he’ ®. 
.(Aéfendant) received information that the plaintiff having come to know that-the° - 
% peldycleny which had been already sold to him (defendant) outright had become °°, 
“valuable, was desirous of taking it back on payment of Rs. 200 and said that he’. = -+ 
. would pay as the rent of the paddy-land the Rs. too which he never had intentionto .".. - 
* pay, and although he /defendant) is not liable to return the paddy-land, yet he, with’: 
:,the ob sect of getting Rs. 100 as_ rent, merely said that -he would return it, if it were *~ : 
“advisable. to return it on receipt of Rs. 300, total of the rent and value of the paddy." ~: 
- land, after making final arrangements. ::- aia eae ae a 
. Now, if this'were as‘alleged by ‘defendant ‘an outright sale in satis- =: © 
* faction of the debt, itis not: understood how any rent would be'still”: — 
. due.*: The entry in Register IX filed*with the record shows merely an’ " 
outright sale ; had the defendant a further.;claim for outstanding rent, °° 
; the fact should “have been’. noted : at :the:time* of :transfer. - Assuming - 
‘ that the arrangement. was.an- outright :sale-as ‘alleged by the defend-: - 
ant, it is clear that the defendant obtained:Rs..-100 valuable ‘consider- 
. ation for ‘allowing the plaintiff a_ right: to “redeem.:.He should have 
»repudiated the plaintiff's right to redeem‘at thé-outset and not induced © 
him ‘to*pay- rent;which he :cotld ‘not otherwise “claim ‘by+ holding: 
<out:hopes that hei might permit:.redemption2=: The: plaintiff's first wi 
-ness Po Shwe. says there was ‘a distinct,-understanding that plaintiff” 
might redeem for-Rs. 300.. He is corroborated by Shan Gyi, the second © 
“witness. The third .witness was; present “at:an_earlier interview with’ © 
“Shwe Hnit;:who.is the defendant’s father-or:son;:it is not clear which.#. 
-No“money was brought :.then, but :.Shwe'Hnit told them;to come: with =: 
‘money.:”. The evidence.of Myat:Tha:Aung and: Myat ‘Tha Gyaw; who: 
‘are both related’ to. the’ defendant, is::to?'the ‘effect: that no:. definite ::. 
agreement:to allow redemption: was:made; ‘The former, however, states: ., 
that defendant remained. silent :;when::plaintiff asked:.to be allowed: to-:: 
redeem.’ It is clear from the: defendant's: witness :Nga Shwe Dok that: 
defendant asked: the plaintiff “what is the:amount:due. by you,” ~This..:: 
can only mean what is the amount dué:on:the.: assumption.that I allow. « 
you. to redeem, _ The defendent:.than . took: the Rs» 100. rent, but ree . 
fused to take the’ principal .of Rs.:.200, but zhe added.“ I will allow: its «: 
‘redemption. if ‘the!.;Myo6k‘‘tells:ime::toi.do7-so.”:” Mr,; VanSomeren:.:: 
has‘ stated that: the::--evidence--.on'-both=‘sides- is “of. little :.value i 
and has asked this. Court, to. judge. the:.case.-on the . probabilities... 
I think the plaintiff's good faith is :shown.in: calling: two of the.defen- - 
dant’s. ‘relations..as ‘witnesses. :.. They... would ;.presumably : hostile,-but, .:. 
if silence implies consent, the evidence. of Myat Tha Aung is distinctly . . 
in plaintiff’s. favour... I also .concur:.with the:-appellant’s advocate in - 
thinking: that the:land. was :worth:more.: than:Rs.:-200: at the time of the . . 
mortgage as.so - high a rate of “interest.-was : charged: . I donot think 
the evidence of .Nga-Po Shwe. should be:..discredited...when- he'speaks.-- 
to Rs. 600:being-the:value.:.’ It is true he::speaks to: an express under--. - 
standing that the:land might be’. redeemed; but as-already-pointed out: 
this may be’ inferred-from the evidence _of eee -Tha: Aung. : No par-.. 
ticular-rulings of this :Court.have _been_cited.:.by the. Advocates who; 
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: €isil Second have argued this appeal.. These rulings do-not, I think, go further 
- Appeal No. 2¢0 than to lay down certain principles for the guidance of the Courts. 
eof 7898 Each case must~be-judged-on—itsown_merits. IT .concur_with Mr. _ 

sow ‘Ward’s remarks in Po Shwe Aung and Ma Nu v. Po To Bya, p. 494, 
September Selected Judgments, that it would be desirable if more regularity was 
-  rathe insisted upon in‘mutation procedure. From my experience as revenue 

— .° officer I ‘believe that in the majority of instances these entries do — 
record what the -parties tell the thugyi. The entry of an outright 
sale or a mortgage in Register IX is strong primd facre evidence in 
* favour of the party proving such entry, but this presumption may be 
rebutted by oral evidence or by the conduct of the parties themselves. 
In the present case the pyatpaing produced was not proved. The 
existence of such an entry in. Register IX was not disputed, but the 
thugyi, who was called to swear to the pyatpaing, was unable to iden- 
tify it. This document should not have been placed on. the record 
till fully proved or admitted. It may be well to point out that there 
are two stages in the proof of a document. The first stage is.to 
establish the fact that a document of a particular nature exists and is 
in the custody of a particular person and the second stage is to identify 
the document produced in Court as being the identical document re- 
’ ferred to. If documents are admitted by the parties or their pleaders 
against whom they are produced, both stages are complete. and the 
endorsemént sbould’ be “ admitted by plaintiff or defendant.” If the 
existence or execution is denied, the document must be proved by 
the testimony of one or more witnesses as above described and. 
endorsed ‘* Proved by witness Maung .” If£not proved or admit- 
ted the documents should be marked “ Rejected ” and returned to the 
parties producing them. These remarks appear necessary as I have 
frécuently noticed documents placed on the record which do not 
appear to.be either proved or admitted. In the present case the de- 
fendant who relied on the pyatpaing should have been put in the box. 
and asked if he could identify it. On the merits I think the Court of 
First Instance came to a right conclusion. The decree of that Court is 
restored with ccsts throughout. 


—_— 


| Civil Second Before A. R. Birks, Esq. 


Appeal ae 120 of LU BU o. R. M. M. MUTUKARUPAN CHETTY. 
‘Sebonier Messrs. Chan Toon and Dawson—for | Mr. Agabeg—forrespondent. 
20. appellant. : oe 
—_: Mortgage deed—Interest post idem—Separate causes of action—Right of mortgage 
_ to sue for interest as it accrues without calling in the principal. 
Where a suit is based ona mortgage deed containing a covenant to pay the 
principal and. interest within a stipulated time failing which interest was to br 
paid-for such period as may elapse up to date of payment of the debt in full. 
Held—that the mortgagee has the right to sue for the interest as it accrues with 
out calling in the principal. ‘ : 


The facts in this case are admitted and this second appeal is on: 


question of law as to whether the plaintiff is debarred by section 43 
Civil Procedure Code, from bringing -a second suit for - interest o1 
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the document filed, the proper construction of which is the point for 
decision. The document has been translated as follows :—- 

“ Document executed by Lu Bu of Pelaungthat, Akyab, in favour of R. M. M. 
Mutucarupan of Kyebingyi quarter of the same town. On the goth October 1897 
I and my wife Mi Ma She borrowed from you Rs. ‘6,000, bearing interest at 1 per 
cent. per mensem, on mortgage of the undermentioned properties under a regis- 
tered document. 1, Lu Bu, being in want of moncy borrowed a further sum of Rs. 
6,000 bearing interest at 1 per cent. per mensem, on the condition that I am 
to pay the principal and interest in full within one'year from this date. If I fail 
to pay the amount within the stipulated time, I shall pay interest at the above rate 
for such period as may elapse up tothe date on which the debt is fully paid. I 
shall pay interest monthly. For the amount now borrowed [ secondly mortgage 
the undermentioned properties ‘which had already been mortgaged for the previ- 
ous amount. If you make a demand for the amount after the expiration of the 


" time stipulated in this document, I shall at once pay the principal and interest in 


full. If I fail to pay, you may take possession of the mortgaged properties and scll 
them. , If the sale-proceeds do not cover the principal and interest due on the first 
and second mortgage bonds, I, Lu Bu, shall pay the deficit amount, if any, in full. 
‘The mortgaged properties belong ‘to me, Lu Bu,. alone. Besides myself there 
is no one who owns them in any way. Besides you I have not cither mortgaged 
or sold them to any other person, nor have I executed any document in favour of 
other persons besides you. Until the payment in full of the amount due to you under 
the two documents I shall keep the mortgaged propertics under my carcful charge 
without mortgaging, selling or transferring them to any other person. 

“J, Lu Bu; acknowledging the receipt of the Rs. 6,000 borrowed under this docu- 
ment from: you,-sign this document in the presence of witnesses ” :— 


List of mortgaged properties. 


Civel Second: 
Appeal No. 120 of | 
. 7899. 
September 
zoth,.: 


A piece of land known as holding No. 359 and Register No. 29, 30, and 33,” 


situated at..Pelaungthat, Alcyab township, and bounded on the east by Govern- 
ment rond, onthe west by Government land, on the south by Ko Kywan ‘Thu 
and Mi Pyu Me’s land, and onthe north by Government land, and measuring g9 
fect from east.to west, 58 feet from north to south on the west side, and 59 fect 


from north to south on the east side. 
(Sd.) Yo THOK, 
_ + Writer. 
Lhe rst Fuly £896. » Lu Bu. ; 
WITNESSES : 
Signed in Native character. 
(Sd.) Yo TuHoK. 
In Civil Regular 2g1 of 1898 the plaintiff sued for the interest 
that had accrued up to date, and it is admitted that this suit was 
brought after the period of one year mentioned in the document had 


‘expired. The plaintiff did not obtain leave to bring a separate suit 


for the principal or subsequent interest in that suit. Lor the respon- 
dent it is contended ‘that this document gives the plaintiff two sepa- 
rate causes of action as it contains a special clause that the mortgagor 
shall continue to pay interest at the same rate after the time fixed for 
repayment of principal and interest, ‘he appellant relics on the 
ruling, 1. L. R., 12 All., page 203, In that case the Court held that 
only one cause of action arose out of the document, the essential part 
of which was in the following terms :— 


“Now, of my own free will, |] have mortyaged two-and-a-half biswas out of five 
biswas and ten biswas out of twenty biswas zamindari aforesaid together with all 
the rights dakhli and kharji water and forest produce, graves, tanks, village site, 
sclf cultivated, cultivatory holding of tenants, and all the items appertaining to the 


; Cl Send ee 
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zamindari aforesaid in lieu of Rs. 300, half of which are Rs. 150, to Wilay-at-Ullan 
Khan, resident of Ikhtiyarnagar, for a term of four: years with interest at the.rate- 





“~Appeal-No-120-0f- 


“£899. 
eptember. 


_ goth, 





of one per cent. Having received the-whole-and—entire-mortgage_money_from the. 
‘mortgagee, I have. put the mortgagee in possession of the mortgaged property. 


“It is Covenanted that the mortgagee: having remained in possession will pay the 


Government revenue ‘and, after defraying the village expenses, whatever profit 


will remain, he will credit. towards his yearly interest of Rs. 36. Whatever will 


remain he will credit towards the principal. Should any deficiency arise in the in- 

terest, I will pay the same from my own pocket, and the whole money, principal 

and interest, having been paid at the time of the expiry of the term, the mort-. 
gaged property will be redeemed. ‘ 


This case is ‘widely ditferent from the present as the agreement was 


' there that the plaintiff was to pay himself the interest due after he was 


' put in possession, and his cause of action accrued from the moment 


delivery of possession was refused. In the present case the Court of 
First Instance held that the suit was not barred and relied on I. L. R,, 
7 Bom., 446. In that case there were. two documents referred to, 
one was a mortgage of asurvey plot No. 345 and the other a simple 
money bond for Rs. 400 bearing interest, executed subsequently, 
and the Court held that the plaintiff had elected to forego his right 
to sue for the principal on the money bond till the time under the 


' mortgage bond had expired. The present case is very similar to 


that as two mortgage bonds are referred to and the débt treated as a 
single debt.‘ Ina more recent casel. L. R., 21 Bom., 267, it was 
distinctly ‘held “that the breach of covenant in a mortgage bond to 
“ pay interest each year, which covenant is not confined to the fixed 
“period oi the mortgage and is distinct from and independent of the 
‘claim of the mortgagee to recover the principal sum and the per- 
“ formance of which is secured in a different manner gives rise to a dis- 
“tinct cause of action which can be sued upon without suing for the 
principal, and a decree obtained on such bond does not, under section 
“ 43, Criminal Procedure Code, bar a subsequent suit to recover the 
“ principal and interest by sale of the mortgaged property.” In that 
case Farren, C. J., remarked: . “The mortgage deed contains a cove- 
“nant to pay interest each year. ‘his covenant, which is, we think, not 
“ confined to the fixed period of the mortgage, is distinct from and inde-_ 
“ pendent of the claim of the mortgagee to recover the principal sum” 
* #* *. “Its breach, we consider gives rise to a cause of action 
‘“‘ which cau be sued upon without suing for the principal. © It is similar 


' “to the covenant to pay interest which is insertéd”in well-drawn Eng- 


“lish mortgage deeds for the purpose of enabling the mortgagee to sué 


’ “ for overdue interest without calling in the principal after the date © 


“fixed for the payment of the latter.” ‘The only distinction between 
the case and the present is that the interest is;that the case was secured _ 


-in a different manner, while in this there was an express provision that _ 


the interest should be paid after the stipulated time. I think on a fair ~ 
‘construction of the whole document now sued upon it was intended . 
that the plaintiff should have aright to sue for the’ interest as it 
accrued ‘without calling in the principal which, might .be prejudicial to: 
both parties. I do not concur with the Lower Appellate Court if, as 
alleged, it held that a suit for interest would lie after a suit for the 
principal would be barred, but I do not think it judgment intended to 
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assert this. Both Courts have, in my opinion, arrived at a correct Ghott Secnuéd 
conclusion which is certainly in conformity with the dictates of equity Appeal No. 120 of 





and good conscience. The appeal is dismissed with costs. 18996 
ri : a 90 id 
5 : th. 
Before A. R. Birks, Esq. pata 
MAUNG MYAING v. MAUNG SHWE HMON. Civil Second 
Mr. Sex, Advocate—for the appellant. Appeal ie ‘ me 
Execution proceedings--Satisfaction of decree out of Court—Failure of judgment October 
creditor to certify satisfaction —Remedy by separate suit for damages —Civil and. 


Procedure Code, s. 258. a eS 
R obtained a decree against P. R applied to execute this decree. Notice was 
duly issued to P as the decree was two years old. P filed a registered document 
which showed that he had made over his landed property to R and P. R admitted 
- that he and P sold this property for Rs. 2,000. The Judge held that the decree 
was satisfied by this arrangement and dismissed R’s application. On appeal the 
District Judge held that section 258, Civil Procedure Code, prevented P from 
proving this arrangement and that his proper remedy was to bring a regular suit. 
. Held—that section 258, Civil Procedure Code, was rightly applied and that as it 
“was the duty of the judgment-creditor to certify the satisfaction of the decree to 
‘the Court, P’s proper remedy was by a separate suit for damages. 

THE respondent in this case Maung Shwe Hmon obtained a decree 
against petitioner Maung Myaing on the oth January 1897. On the 
24th of November he applied to execute this decree. Notice was 
duly issued to the judgment-debtor under section 248, Civil Procedure 
Code, as the decree was two years old, and his objection was allowed.. 
The judgment-debtor filed a registered document which showed that 
he had made over lis landed property and other property to Maung 
Shwe Hmén and Maung Myaing.. Respondent admits that. he and - 
petitioner sold his property to Maung Po Gyaw for Rs. 2,000. The 
“Subdivisional Judge held that the decree was satisfied by the arzange- 
ment and dismissed the respondent’s application. On appeal the 
District, Judge held that section 258 prevented the petitioner from 
proving this arrangement and that his proper remedy was to bring a 
regular suit. The view of the District Judge is in conformity with ~ 
that expressed by Banerji, J., Azizam v. Metuh Lal Sahu, 1.L. R,, 
21 Cal., 437, but the majority of the Court in that case held that 
section 244, Civil Procedure Code, would prohibit such a suit and the 
opinion of the majority was approved by the F. B. Ruling in I.L. R., 22 
‘Bom., 463. The following passage from the judgment of Pigot, J., 
“was then quoted with approval: “ After an exhaustive consideration 
“of decided cases that learned Judge says, I find myself unable to 
“« gome to any other conclusion than this, that for reasons of policy 
«which it is not for a Court to contravene, the Legislature has delibe- 
“rately so framed section 244 as to prohibit in a-separate suit between 
“ the parties to decree any relief being granted which shall interfere 
“ with the conduct of the execution proceedings by the Court execut- 
‘ing the degree. Ido not see any escape from that conclusion, nor 
« do I think it should be avoided, because possibly individual cases of 
«inconvenience (nor of absolute denial of all remedy) may arise frém 
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Civil Second “it ?’ And as to the decision in. Mukund v. Hartdas he says (page 
Appeal No. 127 of 460): ‘I own that as to the relief by way of injunction granted in that 
Tae A a “Gasé it does seem to me not to be consistent with the decision of the 
gees ' © Privy Council as to the scope of the*words ‘ relating to the execution, 
wei ‘© &c., and I think therefore that | am bound to conclude that had 
“that decision been before the Court-the case of Mukund Hurshet v. 
“ Haridas Khatng-would have been otherwise decided.” 
_ [have examined both these judgments. The learned Judges do not 
state clearly what the petitioner's remedy would be in a ¢ase like the 
present where the judgment-debtor-has satisfied the decree out of 
Court, but I concur with the remarks of Pigot, J., that “it would be 
“an dnomaly. that in one branch of its jurisdiction a Court should be 
“ forbidden to recognize an uncertified adjustment of its decree, and 
“ that in another branch it should be permitted to recognize the same 
“ uncertified adjustment of the same degree and for the same purpose ; 
“that in the latter branch*it should issue an injunction in effect 
“against itself in the former branch, and this, too, in the face of the 
“declared expressiun of the will of the Legislature that all questions 
' “between the parties toa suit relating to the execution of a decree 
“shall be. dealt with. by the Court executing. the decree, and not by 
“ separate suit.’ ‘ 
- In the Bombay case just cited the question: was whether the Court 
executing the decree could recognize an agreement as to costs enter- 
ed into before the proceedings commenced, and the Court held that 
this was a proper matter for. the consideration of the Court which was 
executing the decree, This is not the case here. The petitiorfer’s 
‘remedy would appear to be a separate suit for damages, as it is the 
duty. : of the judgment-creditor to certify satisfaction to the Court. 
The District Judge: was right in holding that section ‘258 applied. 
The appeal is dismissed, but-I will make no order as to costs. 








‘Civil Miscellas “ Before A. R. Birks, Esq. 
neous Appeal MA PA a. MA PE. 
‘No-959 of» Mr, Agabeg— for appellant (objector). | Mr. Hamlyn—for respondent (applicant). 


“2896. aegis i 
Rasaey . Letter of administration, Application for- Creditor of estate—Rule for the dise 
- 13th: > tribution of the estate of an intestate—-Probate and Administration Act, s. 23, - 


a A, the maternal grandmother of B (deceased), applied for letters of administra- 
tion to his estate, consisting of property inherited by him from his father and in 
which A under the ordinary rules of succession was not entitled to any share, Her 
claim to letters of administration was that the deceased was living with her and she 
had paid his funeral expenses. No neglect on the part of B's other relatives was 
shown, and the District Judge under section 23 of Act V of 1881, granted letters 
not to A but to C, the aunt of B.~ 

~Held—that the words-“'Ryles for the distribution of the estate of an intestate,”’ 
in section 23 of the Probate and Administration Act, must be taken to mcan the 
ordinary and obvious rights of succession and inheritance, and’ that while A may 
be able to establish a-title to share in. the estate on the ground -that she had per- 
formed the funeral ceremony and attended B in sickness, yct till such rights are 
established A cannot be considered anything more than a creditor of the estate. 


IN this case the petitioner Ma Pa is the maternal grandmother of the - . 


deceased Maung Kyauk Léon. It is admitted that as the property in 
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’ dispute came to him from his father, that she is not entitled to any 
share in the inheritance. Her claim to letters of administration is 
that the deceased was living with her, and she paid his funeral expen- 
ses. It is not shown that his other relatives neglected him and the 
District Judge felt himself bound, under the provisions of section 23 of 
Act V of 1881, to grant letters of administration to his aunt, Ma Pe, 
the present respondent. It may be that Ma Pa can establish a title to 
share in the estate as she performed the funeral ceremonies and attend- 
ed the deceased in sickness, as laid down in Mea San Yunv.Nga Myat 
' Thin, 46, S. J.; but till such rights are established [ think the District 
Judge was right in treating her asa creditor of estate. Section 23 
reads as follows :— 

When the deceased has died intestate, administration of his estate may be 
granted to any person who according to the rules for the distribution of the estate 
of an intestate, applicable in the case of such deceased, would be entitled to the 
whole of any part of such deceased’s.estate. When several such persons apply for 
administration, it shall be in the discretion of the Court to grant it to any one or 
more of them. When no such person applies, it may be granted to a creditor of 
the deceased. ; j 

In Annapurna Dasi Kaliant Dasi, 1. L. R., 21 Cal. 164, it was 
held ‘that in an application for letters of administration to which 
“ the applicant was legally entitled to under this section, the Court had 
“no power to order under section 41, ¢zfra,that another person who 


“had no interest in the estate should be associated with the applicant. 


in grant.” ‘ 

The rules for the distribution of an intestate’s estate referred to in 
section 23 must, I think, be taken to mean the ordinary and obvious 
rights of succession and inheritance. The appeal is dismissed with 
costs. 





Before A. R. Birks, Esq. 
PA KE v. NAW BO HE. 
Mr. Lu Ni—for appellant. 

Letters of administration or Probate, application for court-fee, prepayment of — 
Court Fees Act, section 19 (k), 19 (2), practice—Examination of petitioners in 
uncivilized parts of Burma. ; 

Under section 19 (2) of the Court Fees Act, court-fee stamps are not now 

affixed either to the applications for probate or letters-of-administration or to the 
certificates, but are prepaid into Court under section 19 (2). In Calcutta the 
practise is to pay them to the Registrar or taxing officer, who certifies to their 
correctness. In Subordinate Courts these fees must now be paid to the Court 
clerk, who will certify the amount to the Court, and this certificate and the court- 
fee stamp must'be attached to the application for letters-of-administration or 
probate. 

In all cases in uncivilized parts of Burma where qualified advocates are not avail- 

able.the Court should examine the petitioners on presentation of their petitions. 


‘IN this case the appellant Pa Ke is the only surviving son of Pa The 
Klaw by his first wife. He applied for and obtained letters of ad- 


ministration. His application was dated 3rd February 1899, and he. 


got.an order for letters to issue on the 28th February. The proceed- 


Civil Miscellae 
neous Appeal 
No. 259 of 
1899. 
November 
13th. 


Civil Miscella- 
neous No. 189 9 
September 
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informal as: ‘might: ‘be! ‘expected i in.” 
was -entered by. ‘Maw: Pale,’ ‘who is. 
CO the" ‘deceased.’ This;*is dated: the’ 
-20th February: 189 : state of the-deceased is shown in Pa Ke’s " 





the Salween’ district.-: 
the brother of the seco 








1900, 
September ° 
zoth.. : 


a half share Hi 





petition as ® consisting: of ‘one’: female: elephant “which: was'*valued in’ * 
the schedule at Rs.-850, and ‘the profits that have accrued from working : 
the said élephant’ are ‘stated “to ‘be'Rs.-1,250;‘ of which-Pa Ke claimed: 
is'' valuation’ of ‘the estate was’ therefore” Rs.: 1,475. e 
The application does riot‘contain-all-the particulars: required by'section ® 





64 of Act V of 188i as the: heirs and relatives'of thé deceased’ are not” 


mentioned, ‘and notice: doesnot: ‘appear ‘to have ‘been served: on “any 
-one but one’ Maw Pale,’ whose: objection: was that the elephant had been * 





' mortgaged ‘to Maung" Tun Tha for Rs.'1,534 and wasredeemed by work- 





ing timber:*:This' objection” appears: to’ have’ been: disallowed: as let= ~ 
ters were‘ granted: on. the \28th ‘February; :but no° security. “was, taken“; 
nor does ‘the: proper court-fee: under : Schedule 1, Article’r1; appear to’ ~ 
have been levied.:-On the ‘6th: Match*1899" Ma Bo: He, the ‘widow of»... 
the deceased, put in ‘ ‘petition: ‘Stating thatthe property belonging to: >” 
deceased ‘was acquired : during: the:.second. marriage :-she* applied for- 
revocation: of-the:letters granted onthe: ground ‘that: ‘she’ hi o:notice, 
On the“grd°April:Pa Ke filed-anoth i 
was his ie wife ?:that-she: 
is’ 






















e. elephait 4 was’ anes the 
a ordinary civil suit;’both* parties oduce 
eegte 8 Aa 
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| 
acquired “after: 
letters-of-administratio iwere- accordingly. granted.to Ma Bo H The: 
application.is, :however,just-as “defective:.as:Pa”Ke’s .and::the:Coutt’s 
order. votes he'lettéers withou giving: notice.to Maung 

1| ‘in uncivilized: parts of Burma; 

petitioners on presentation of their: petition 626 

are: prabably ipo: ‘qualited::advocates -whose: service: are<avai abl: 
Papun.<.If examined: as ‘to: ‘the! telativ és of. his. deceased: father, hi 





























alf“of the: profits ‘of the’ elephant 
he, widow. admits’ tha: 

assuming: that'i 

Ke's witness prove 













king: these 
E side with ¢ osts, 









‘1900. | COMMISSIONER, LOWER BURMA, AND SPECIAL COURT 625 





on the letters formerly granted-to Pa Ke must: be levied. The atten- Croit, Miscellaneous 
tion of the Judge is invited-to the: provisions: of Act XI of 1899, if: he No.-189 of 


considers the estate has been under-valued. It may be noted’ that Ig9p0,. 
under this amending Act, section 19 (4), court-fee stamps are not now s phareber 
affixed: eitlier- to the applications for probate. or letters-of-adminis- cls : 


tration or to the certificates, but are prepaid into, Court under. section 
19 @). In Calcutta the practice is to pay them to the Registrar or 
taxing officer, who- certifies their. correctness, wéde I. L. R., 26 Cal., 
407. In subordinate Courts. these fees must now be paid’ to, the 
* Court: clerk who will certify the amount to the Cort, and this 
certificate and the court-fee stamp must be attached to the applica- 
tion: for-letters-of-administration- or-probate. 





Before. A. R. Birks, Esq. Second Appeat 
ANLEATHAN » MI-THA TA U. ga 
Mr Sen— for. first, delendant [ Messrs. Chan Toon and Dawson—for Plaintiff pa 
(appellant). (respondent), x 


Buddhist: -law—Share. of eldest daughter where there. were. sons before.death 
of mother—Ancestral land, suit fora share of—Limitation Act, Article 123, 
Schedule ti. ; 

Where. plaintiff, the eldest daughter, sued her. mother and her brothers and . 
another for:a: fourth share of a grant of land that was the ancestral property of 
her father, who. had dicd: 29 years. previously, and.the Lower Court: dismissed’ her 
suit.as barred under Article 123 of the Limitation. Act. 

Held—that Article 123, Limtation Act, was, correctly.applied, 

ffeld——also, that plaintiff as eldest daughter could not claim her one-fourth. share 
before the denth of her mother while there were sons. 

THE plaintiffin this case is the eldest daughter of the second defend- 
ant, Mi Hla Kya Zan, and’ she is. suing her mother and her brothers 
together with the first defendant Anleathan for one-fourth share. of 
836-54. acres of a grant that was the ancestral property of her father. It 
is admitted that Aung Kyaw Zan, her father, died 29, years ago, and that 
the plaintiff has becn married: some 30 ycars, as her son San Shee U 
- wasr8 in 1890 when the second, third, fourth, and fifth defendants sold 
the grant to the first. It is admitted also that the second defendant took 
out letters-of-administration after the death of her husband, and it is 
most probable that they were taken out under Act X of 186 5. Exhibit 
2 shows that when Mi Hla Kya Zan applied to have her name entered 
in the grant register, Mr. Ireland, who was then Deputy Commis- 
sioner, rcfused to do, this till. the petitioner had obtained a certificate 
of administration. This order is dated- 1st: January 1870,. Mr. Sen 
- has argued that:if the letters were under. this-Act, section. 269. would 
= the administratrix an absolute: right to dispose of the property. 
“do not think it is necessary.to decide this.point, The letterg have not 
been produced, and though section. 155 of: Act: V'of 1881: legalizes: such 
lettars,. yet it dogs not. follow, that the provisions. of section. go (4) 
wand, not. apply te- devolutinna, of. uroneree. made: after. Act. V came 
mto- loree, 


Clee Second: 
‘Appeal 


No.'.23 of 
1899. . 
October 
‘: arith. 


ee 


Criminal Appeal 


No, 360 9, 


1899. 
November 
hee 
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. The Court of First Instance, in a.careful judgment, held that the suit 


was barred under Article 123. of the second schedule of the Limitation 
Act... It also held that the second défendant™ had been -in-adverse— 


_possession for 16 years, so that even if Article 127 applied, the plaintiff 


would still be barred. The suit was therefore dismissed. It may be © 


noted also that the Court of First Instance found on the facts thatthe — 


plaintiff knew of the salé and consented to it, This certainly seems 


probable as the plaintiff’s two sons were witnesses to the deed of sale.” 


The Lower Appellate Court relying on the opinion of Aston, J., in 


Maung Tun ond five others.v..Ma Taw and four others, page 132, | 


P. J., held that Article 123 did not apply and that the adverse possess- | 
ion should only -count from the. date of the ‘deed of sale, and: decreed © 
the plaintiff’s claim. ' s 

It would appear, however, that Mr. Aston would have held that: 
the plaintiff’s share would have been deliverable from the date of 
letters-of-administration (yéde his remarks on page 134). In a subse- 
quent case published at page 415, P. J., Mr. Hosking held that a 
Burmese Buddhist family was not -a joint-family within the meaning 
of Article 127, and that Article 123 was rather applicable. Neither of 
the Courts below have gone into the question as to whether the plaintiff, 
as eldest daughter, could claim her one-fourth share before the death of 
her mother while.there were sons. . This. objection was taken by the __ 


' first defendant in his written statement, but was not decided. It is: 


true it was not necessary for the Court of First Instance to decide 
this point as it dimissed the suit onthe ground of limitation, but the 
Lower Appellate Court should have considered ‘this question. As I 
concur with the Court of First Instance that Article 123. is. applicable . ~ 
and in this opinion I am supported by the ruling of the Special Court: 


‘in Civil Regular Appeal No. 15 of 1898, it is not necessary for me to- 


go at length into this question. I may refer, however, to a decision of 


my own in Civil Second Appeal No. 1 of 1899, Ma Mya Thiv. Maung. 


Po Thein, where it was held “ that where there are both sons and _ 
daughters the eldest competent son is preferred to any daughter.” - The: 


_principle seems in conformity with paragraphs 156, 157, and 158 of the., 


Attasankhepa Vannana Dhammathat. The suit was not, in my 
opinion, maintainable on this ground as well as that of limitation. 


“The decree of the Lower Appellate Court is reversed, and that of 


the Court of First Instance dismissing the suit is.restored with costs 


‘throughout. 


‘Before A. R. Birks, Esq. . 
NGA NGYIN BYU 2. QUEEN-EMPRESS. 
‘Fudgment—Criminal Procedure Code, 's. 367—~Recording of evidence in 
-. regular trial. Se, ok g 
A judgment should not be too brief and should comply.with | the provisions of 
section 367, Criminal.Procedure Code, so as to ‘it possible to ‘summarily: 
dismiss an appeal from a perusal of it alone. : a a : mons 
While 2 note such as “exactly corroborates second ‘witness of prosecution except 
sii * — *? “is permissible in a summary trial where the evidence has not tobe 
recorded, in a regular trial the evidence must be recorded in narrative form ‘and 
in the witness’s own wor : 
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On the merits there are no grounds for admitting this appeal. * The Criminal Appeal 


accused has been convicted on two counts under section 392 and 


sentenced to two and a half years on each count. Under clause 3 of - 


section 35, Criminal Procedure Code, which must be read with section 
408 the appeal lies to this Court. The judgment is too brief and does 
not comply with the provisions of section 367, Criminal Procedure Code, 
It should be possible to summarily dismiss an appeal from a_ perusal 
of the judgment alone, v7de section 421, Criminal Procedure Code. I 
have perused the proceedings in this case and see no ground for 
interfering. The District Magistrate has committed another error. 
In recording the depositions of third and fourth witnesses he has noted : 
“exactly corroborates second witness of prosecution except, etc.’ A 
note like this is permissible in a summary. trial where the evidence 
has‘not to be recorded, but in regular trials the evidence has to be 
recorded jn narrative form, and in the witness’s own words. The 
appeal is summarily dismissed. 


Before A. R. Birks, Esq. 


MAUNG PE anp two orners v». MAUNG SHWE AUNG axo two oTners 
(2 © Messrs. Zan Win and Hla Baw—for Appellants (plaintiffs). 
Signing a pro-note at different times—Negotiable Instruments Act,s. 87. 
‘The signing of a pro-note at different times renders the note void as against 
any one. who was a party to the note, and asuit founded upon it is not main- 


tainable. ous 
In: this.case the plaintiffs sued on a pro-note to recover Rs. 825-0-9 


due:on that-note. It is clear from paragraphs 1 and 2 of the plaint 
that the note was signed by the defendants at different times and 
under: section.87:of the Negotiable Instruments Act, this rendered the 
note: void as: against any one who was. a party to the note. The 


execution: of the note is denied by-all three defendants except No. 8. 


‘The first, second, third, and sixth defendants, Maung Shwe ‘Aung, Po 
Ta, San Ye, and Ma Kyaw alleged that Rs. 746-12-9 was duc to the 
plaintiffs, but alleged that second defendaut had paid Rs 600 to the 
plaintiff, who promised to pay fishery revenue, which he failed to do: 
They-admit Rs. 146-12-9 to be due. The fourth and fifth defendants, 
Ma Pyu-and Ma Sein: denied the claim altogether. The seventh de- 
fendant, Maung Pan Byu, denied execution and stated that the suit was 
‘brought fraudulently by plaintiff in collusion with the cighth defendant, 
Nga Po Thit. Nga Po Thit alone states the first six defendants signed 
‘the note and that he and Maung Pan Pyu, the seventh defendant, signed 
-subsequently.. The Court of First Instance found that the fourth and 
fifth deiendants did not sign the note and that only the first, second, and 
third defendants had signed the note so as to render themselves liable 
‘upon it: The suit against the other defendants was dismissed, but 
the:Court held that the Rs. 600 had been paid towards another docu- 
ment marked exhibit.4, and gave a decree for that amount. Both. 
‘the Courts bclow have gone Carefully into the facts, but both omitted 
to:note that the pro-note sued upon was void and the suit founded 
‘apon it not maintainable. The conclusion arrived at by the Lower Ap. 
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-pellate Court is; however, correct -as it has. .given -a-decree for tte 


Appel rile: “‘Y64"OF “ariount admitted. to be due by: ‘the respondents. The eppee! is -dis- 





1899; 
: ‘Nestea 
foth, 


Criminal al Retision ne 


No. 928 of 
4899. . 
November 
“rith. 


—~missed--with- costs a 








Bépore-A.R. Birks, Esq. 
‘QUEEN: EMPRESS v. NGA BO GALE. 
“Letting off fire-balloon—Offence -Idian Penal Code,'section~285. 
To let: off a'fire-balloon is not.a ¢riminal offence. 
‘he ‘District: Magistrate of Amherst referred this case ‘to shes Judi- 


‘cial ‘Commissioner, ‘Lower ‘Burma, with the following temarks : 
‘T think this case should go-up to.the Judicial ‘Commissioner for ue 


dies in revision. 
‘The accused Nea ‘Bo ‘Gale hasbeen convicted-and. sxabenoal under 
Section 285, Indian ‘Penal'Code, to pay a fine of Rs. 5. 
“The fine is small, but it seems, to me from reading -the. record tobe 
a question whether the conviction under the circumstances was legal. 
‘The conviction was on the ground “that ‘the accused had let off a fire--- 


‘balloon from a péngyi hyaung,: dndas the ‘village consists of houses 


roofed with dhanz,an inflammable:material, the Magistrate considered 


tliéfe was rash‘or negligent dealing with fire endangering -human life,’ 


In a case'qudted at‘ page’828 “of ‘Moyle’ s Criminal Circulars, ‘Volume - 


‘1, Queen-Empress v. ‘Nga'Cho, the éssential points to be?proved inia ~~ 
éiaree undér’séétion ‘285, Indian‘Pénal Code, were: ‘pointed Outaiid‘the 


édiviction: of 'Nga'Cho, who Kidd been fined, for being the cause ofa fixe; Bs 
his pillow having become ignited from-a-spark . from his cigar ‘falling ~. 


On it, was'set aside as there was no -evidence at all that ‘hurian slife: 


was éndangered-or that hurt-or ‘injury:was likely to-be:caused-to any 
other:person, or that there was-any!probable- danger*to:‘uman life. - 
“fn the present case nothing-resulted -from. the letting <off-of “his bal- 


Toon. and J hardly think the . ‘mere ‘letting off ‘ofa. fire- balloon:ean -be - © 


made the ground for a-conviction, and.I-suppoft this‘view-from: the © - 
fact that the letting off ofa fire-balloon within a fiunicipal‘town is. 
not of itself an offence; asisection-163 ‘of the Municipal-Act, Il of #898, 
merely: requires thatthe consent-of certain officers:shall - ‘be-obtairied’ 
previous: to doing:so, showing that the . act in itself, under permission, 


“js not considered so dangerous -as.to justify a “Magistrate in assuming 


the points requiring :proof. Cases -might .occur “when : the’ balloons 


"would be det off with. the knowledge and consent ‘ofthe salleagens wth 


would take care no evil consequences ensued, - 
“It‘is an important point -as, although -itis necessary «to: protect: pers 

sons. and_property against negligent -atts, there ‘is danger: ‘of: se 

being unnecessarily - harassed: by- ‘Straining the law. Se 
“The judgment of this Court is-as follows :— ; 
“The District. Magistrate. is right -in referring: this case.- The‘sméll- 


“ness: of the fine ‘mposed .is-no reason*for not: reporting it ‘if *the — 


sentence is illegal. -It has been repeatedly held :iby this‘Court that: . 
rashness or - negligence i is-an-essential element:in +the-offerice «defined « 
in-section 285, -Penal Code, :vide: Aaligge-s vated 434),337 Quy and: "$09, i 
Selected: Judgments. 
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' To let off a -fire-balloon -is not -a erimiinal -offence. The PETSON Cy tnitnal Résisio: 
Pte * ae cats PSTSO minal Ree 
‘doing:soimay ‘be liable for civil -damages if-it causes destructioncof : No. a8. oF is 





propérty. © <Lhe ‘fine willbe refunded and -the conviction set-aside. 1899. 
Noweither - 
. ihe rtth._ 
Before A.R. Birks, Esq. —ie 
QUEEN-EMPRESS e. "NGA SHWE LAUKKE np one. Crtmitt Resieion 
0, 926.9 


Gungle-path-Roai. 
- “Avpath through'the:jungle’is:not-a*road:in thessense-that:word:is- used:in séction 

431, Indian Penal'Code. 

‘Lhe twoSessions Judge-of Arikan ‘referred’ this case‘to‘the Judicial 
‘Conimissioner, Lower Burma, tvith ‘the following:remarks :-— 

The accuséd clearéd a ya-and in so ‘doing felled ‘trées :actoss 
what is described by the Magistrate as a public road. 

‘As a matter*of ‘fact the accused claim 'that'this “road” ‘is within 
their grant. They hive-not, however, ‘proved'this. ‘The first witness 
for the defence alone describes the‘ road” ‘which appears to.bea 
track used by villagers and cattle. ‘It is nota made road, but a jungle- 
path liable to be covered with water in the rains. The ¢atksayé 
files‘ ‘map which corroborates this -witriess’s ‘description of the road. 
I am extremely doubtful ‘if this’section‘is'at ‘all applicable ‘to the case. 
Section 431 apparently is'intended to -apply:to -mischiéf :to <a made 
road and«to temporarily blocking a public way: the :punishment is 5 
years’ rigorous dmprisonment.and:can shardly -have been ‘intended to 
meet cases like the present one. Keeping @ person-out of property 
wrongtfully-is causing him wrongful Joss, and ;persons who ‘have ‘been 
‘ptévented :fromiusing this:cattle-path: have suffered -wrongful-loss,:and 
accused ‘knew «that felling trees ‘across:the path ‘would -cause :such 
loss. At-the same'time-a path through the-jungle isnot, | opine, a-toad 
in fhe sense that word is used: in section :431,:Indian-Penal-Code. ‘The 
correctness ofthe conviction appears:to me:to be open‘to great doubt, 
Wharton’s ‘Law :Lexicon certainly. describes a road:asia “way” ‘or 
“passage,” ibut the procedure: with regard:to-an obstructed “way ” cis 
laid down in section 133, Criminal Procedure Code, aad 1 am of opinion 
that recourse should have been had to that procedure and not toa pro- | 
secution under section 431, Indian Penal Code. 

In any case the ‘fine seems ‘to be-unnecessarily theayy, probably 
~ swallowing up the whole ofthe :prospective profits of the two ya- 
cutters (accused). It is to be. noted that accused opened the path 
' when asked to do-so, but not to. the~extent desired by complainant. 

‘Fhe -judgment’of this Court is as follows :— 

“I concur'with the learned Sessions Judge in:thinking ‘that no-offence 
was ‘committed ‘under’ section 431, Indian“Penal‘Code. “It'cannot be 
inferred: from the fact that teungya-citters’ felled trees which obstiuc- 
ted-a path that they intended to.cause or-knew they were likely. to 
cause wrongful :loss:or - damage to.:the:public. The. offence;-ifiany, 
committed appedrs‘to*come rather under: section 283 for “ omitting, 
“to take:order‘with the trees they felled-and:so:causing obstruction iin 

““fapublicway.” /As pointed:out by.theJudge it-would:have siifficedito 
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Cofminal paesion take action: under Chapter X of the Criminal Procedure Code. It 
Say se ae seéms doubtful whether the path in question was a public path atall. : 

November. The conviction is. set aside and the fines levied, which were unduly - 
“23--. ° heavy, will be refunded. 











aa ig ? Before A. R. Birks, Esq. 
"1899. °° ; QUEEN-EMPRESS:v..NGA THA EIN. 
Ni ovember '. Security for: good behaviour—Personal bond of accused—Imprisonment in default 
28th Nature of—Criminal Procedure Code, s, 106,s.123(5). _« ak 
Sener ‘The’ provisions: of section 106, Criminal Procedure Code, do-not apply except 


where an offence of the kind specified therein is committed. In cases where they: 

do apply, the accused must be required to give a personal bond, The imprisonment 
awarded: in default must be simple. 
In this case the.accused has been schtenced to one ycar’s rigorous — 
iy ye under section 379, aud also ordered to give two sureties | 
in Rs. 50 each under section’ 106, Criminal Procedure Code, and in | 
default to undergo six. months’ rigorous imprisonment. The following 
errozs have been committed :— ; 
_ £irst.—Section 106 does not apply except where an offence of 

the kind. specified: therein is.committed. 


_- Second.—In cases where it docs apply, the accused must give a : 
personal bond. : 
Third.—The imprisonment in a default must be simple, vide~ 
-section. 123 (5). . : 
‘The property stolen ‘in this case was first worth some Rs. 7-8-0. The» 
Magistrate passed so severe a sentence,.as the accused had been twice: : 
convicted. by the village headman of petty thefts. These convictions: 
may:be considered in passing a severe sentence, but'do not justify 
an:enhanced sentence, vde Rulings.at 378, P: J., and 574, S.J:. As 
this is the accused’s first conviction by a Magistrate under the. Penal . 
Code, I think a sentence of six months’ rigorous imprisonment will 
suffice.. The rest of the sentence and the orde. or security issct aside.’ 


viminal Revision 
7 No, ey of Before A..R. Birks, Esq. 
1899. 
December .. QUEEN-EMPRESS v. NGASAN WIN. 
21st, Governmeut Advocate—{cr the Crown. y 


‘Accused of unsound mind at time of Commitling. the act charged—Procedure: 
of Magistrate—Criminal Procedure Code, ss. 470, 471. 

Where a. District Magistrate: convicted an accused of an offence under section 
436, Indian Penal. Code, but instead of passing any sentence, directed th.it the 
accused should be detained in jail pending the orders of the Local Government... . 

dTeld,—that if the Magistrate’s order was intended to be under section 470,, 

Criminal Procedure Code, he should have acquitted the accused on the ground of 
insanity and submitted his proccedinys to the Local Government with the report 
ener tet in section.471. If he considered the alleged unsoundness. of mind not: | 
sufficient to justify and acquittal he should have passed a sentence. 


- .The accused in this case has been convicted by the District Magis- 
trate of Toungoo under section 436, Indian Penal Code,. but instead 
of passing any scntence, the District Magistrate directed that the 
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accused should be detained inthe Tonugoo jail pending the orders of ¢,; i 
the Local Government. The proceedings have been forwarded to me ay 8 cme 


by the Secretary to the Government of Burma for orders on revision. 1899. 
I gather from the judgment that the Magistrate considered that the December « 
accused was of unsound mind at the time he committed the act 74% 


‘charged and that his order was intended to be under section 470, 
' Criminal Procedure Code. If this was his opinion, he should have 
acquitted the ‘accused on the ground of insanity and submitted the 
proceedings to the Local Government with the report prescribed in 
section 471. If he considered the alleged unsoundness of mind not 
sufficient to justify an acquittal, he should have passed a sentence. 
_ Notice has been served on the accused to show cause why he should 
not be sentenced as he has been convicted... He denies that he was 
mad and says that the charge is false. I have also-heard the Govern- 
ment Advocate. 
I think the proper course to adopt under the circumstances is to 
remand the case to the District Magistrate to pass a legal order, either 
‘of acquittal or conviction. The proceedings will be remanded accord- 


ingly. 


Before A. R. Birks, Esq. : Crivitual Revisteal 
- QUEEN-EMPRESS v. NGA CHEIN anp ong. No. 1008 : 
Sentence of whipping—Conditional commutation of sentence to one of imprison- 1899. 
ment—Criminal Procedure Code,'s. 395. —. 
Section 395, Criminal Procedure Code, provides for the Court revising a sentenc ios ad 


-of whipping if.the accused is unfit to undergo that form of punishment. Where. 
therefore a Magistrate passed the following order on conviction : “ That each ac- 1900. 
used do receive 30 stripes, and if found unfit for same, each to suffer one month’s 
‘rigorous imprisonment.” 
Held—that it was improper to pass a sentence conditionally in this manner. 
THE Magistrate in this case passed the following order on convic- 
_-tion:—"That each accused do receive 30 stripes, and if found unfit for 
“ same, eachto suffer one month’s rigorous imprisonment.” Sentences 
" should not be passed conditionally in this way. Tue proper procedure 
to follow is that laid down in section 395, Criminal Procedure Code, 
- which provides for the Court revising a sentence of whipping, if the 
-accused is unfit to undergo that form of punishment. Sentences of 
"imprisonment always take effect from the date they are passed. 
Sections 396, 367, and 398 deal with cases where a sentence is postpon- 
_ ed as another sentence is being undergone, and section 562 with cases 
* where first offenders are allowed to give security, and are only liable to 
be called upon to receive sentence for a breach of the bond. It is 
_clear that the Court in the absence of special provisions intends that 
...sentences of imprisonment should take effect from the date of the 
_ | order: passing them. In Queen-Empress v. Nga Po Mya, P. J., 42, 
'.Mr. -Hosking pointed out that a sentence could not be ante-dated. 
Inve Krishnan and Bhullacharjee, 3,B.L.R., App. Cr. 50, the High 
Court held that sentences of imprisonment-not coming under section 
"397, Criminal Procedure. Code, -should take effect from the date 
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the: case: where-the first’ of two- consecutive sentences_is—remitted-on— 
: 1899. appeal. The order of conditional imprisonment in this case not being 
ec warranted’ by law-is set- aside. Tt is not clear- from the record: in-this 
fanuary case-whether the-sentence of whipping has beer, undergone. In-either 
case‘the sentence will’ have now expired, and/it only: remains to paint 
aes ’ out the error: ‘ 





- CHliminat: Revision they: are passed: Paragraph 77 of the Criminal’ Circulars deals: with 
rae of 








Before.A . R. Birks, Esq. 
tei QUEEN-EMPRESS v. NGA BA O anponz.. 
Criminal Revision.. : ; 
No. 1135 of * Vessely—Conveyance-—Inter pratation. of. the.concluding words. of. Excise A¢tssi.51, 


1899. The:concluding .wards of.section 51 of the xcise Act, namely, that: * the vessel 

“or conveyance used in carrying the liquor shall'be liable to confiscation ” have-not 

F othe received judicial interpretation, but is a matter for the discretion of the Magistrate 
19006 - in: each-case) \ € 

— - ‘PHE, Judge. of Moulmeim referred this case to the Judicial, Commis- 


‘sioper in the following terms :— . 
“The order of confiscation is illegal and should be sct aside except 
so far as it relates to the pot the liquor was in. - Excise Act, section 
51, must be construed: strictly: It.does. not extend the right to con- 
fiscate any boat.in, which-the: liquor-is.found, still less to everything 
in. the boat. If,it did, the fleet.of the. British India. Steam Navigation 
“Company would. soon be: in. serious. danger. It is quite plain from 
what was found, in the: boat,:;. that the-boat: was. being: used in a legiti- 
‘mate manner for; fishing purposes.. - It is.extremely. probable (even.on 
- the, Magistrate's: findings: as: to:the: facts) that the liquor was. there 
-merely forthe consumption ofthe fishermen. The boat. was. there- 
. fore not being used as a conveyance for the liquor within the meaning 
of section: 51; Excise Act. It andits contents were therefore not liable 
toiconfiscation. : 
... The order of-confiscation: being: illegal, interference: in revisiot is 
::called:for, and: one‘cause to: interfere is shown. I think the evidence 
“may-be: considered-as a whole: If that is done; I think it must be 
. held to: be-very doubtful indeed» whether-the- men: convicted: were in 
“possession: of'more teddy than: they -could: legally. possess: (four ‘quart- 
‘Botles-cach),. I think the -evidence/for the. prosecution open to grave 
. suspicion, Even if: the- convictions: are: unaltered: the fines seem: ex- 
- cessive; and: should‘ be reduced! very much indeed, as there is every 
reason to suppose: that the’ liquor-was: intended. by the: men for their 
: Own-consumption only,” *’ : 
-The- judgment:of this -Court-is-as-fellows:-— 
_ I concur withthe: learned: Judge: in thinking the-order for-the-con- 
‘figcation of the boat and‘all that it-contained: is: not-covered-by section 
5x of the-Bxeise Act, I cannot-find*that:the - concluding: words ofthis. 
section have: received-judicial-interpretation. . It-appears to-be a ques- 
- ‘ton for: the -discretion- of-the: Magistrate-in: each- case, The: section. 
merely-says-that the vessel or- conveyance- used: in carrying: the spirit 
“ordiquor shall be‘liable-to confiseation, . In-the~ present~case~ the-10} 


1g00.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 633 


quart-bottles was but little in excess of what the accused would have Criminal Revision 
lawfully possessed separately, and were, as the Judge points out, pro- "No. 1135 of | 


bably intended for their own consumption. The boat was not previ- ake 
ously used as a conveyance for the liquor but for fishing purposes. January 
The accused called witnesses to prove that the liquor only measured 6th. 
six quart bottles, but the Magistrate has rightly, | think, discredited the 1980s 
evidence. Even if the country fermented liquor was only five or six ete 
bottles, an offence would have been committed, as section 51 of the Ex- 
cise Act has been held to prohibit the joint possession of more fer- 
mented liquor than may be sold retail to one person, vide Qucen-Em- 
press v. Rajia, page 405, Printed Judgments. I seen no reason to dis- 
turb the sentences passed, but the order of confiscation was not justi- 
fied by the circumstances of the case and is hereby set aside. If the 
property confiscated has been sold the sale-proceeds will be refunded 
and, if not sold, be returned to the accused. 
Before A. R. Birks, Esq. dns 
QUEEN-EMPRESS ». NGA AUNG SO anprurer orners. Crmizel Revision 
Theft of a bullock and mischief by killing the animal—Double conviction—Indian io * 
Penal Code, 58. 370, 429+ oy = 

The law docs not contemplate that «chief should be more severcly punished Fanuary 
because he renders the recavery of the stolen property impossible. rth, 

Where the intention of the accused was to steal the bullock and to make beef of a 


it, and not to cause mischief to cattle, 
Held,—that a double conviction for mischief as well as theft under sections 429 


and 379, Indian Penal Code, was not justified. - 

IN this casé the first and second accused, Aung So and Tun Lin, have 
“been convicted by the Subdivisional Magistrate of Zigén under sec- 
tions 379 and 429 of the Indian Ponal Code for stealing a bullock, and 
for mischief by killing and cating the beef. They have been sentenced | 
to two ycars on the first count, and one year and a fine of Rs. 25 on the 
second count. Two other accused were convicted in the same trial whose 
sentences do not call for remark. The appeals of Aung So and Tun 
Lin were summarily dismissed. The case was called for on revision 
to consider where the double conviction and sentences were legal 
within the meaning of section 71, Indian Penal Code, and section 235, 
Criminal Procedure Code. 

In Quecn-Lempress v. Nga Tun Lyu and one, page 226, Printed Judg- 
ments, Mr. Aston discussed the question whether the accused could 
be convicted both under sections 379 and 215, Indian Penal Code, with 
respect to the same stolen property. He intimated an opinion that 
the double conviction would not be illegal under section 235, but that 
the sentence that could be passed would be limited by section 71, 
Indian Penal Code. In that particular case he did not consider it 
necessary to over-rule a previous decision of Mr, Ward’s reported at 
page 461, Selected Judgments. He reduced the sentences on each 
count to bring them within the maximum that a first-class Magistrate 
could pass, 7.¢., two years. _ 

In the present case I do not think that the conviction under section 
4zg canbe upheld. Inanold case, published in Circular 28 of 1886, 

" 80 
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Criminal Revision 


“No. ¥or of Mr..Meres held that a. man could not be convicted under section’ 414’ 











“7899, because he-had-eaten a fowl he: had stolen. The law:doés not seem'to: 
i= contemplate-that.a-thief should be more severely punished ‘because he’ 
- Fanuar renders the recovery. of the stolen property impgssible.. The theft of 
ae the-bullock;-and-its conversion into-beef;-was-all-part of- ‘onie-transaction:—~ 

oan The ‘bullock was:-stolen on 28th. April 1899 and killed on: 1st’ May 
1899, ‘Aung So'being arrested on the following day. The intention of : 
the-accused was evidently to steal the bullock to make beef of it, and | 
not:to..causée mischief-to.an animal over Rs. 50 in value. It is really: 
a question: of fact in.each case whether a double conviction is: justifi- 
able... In the present: case if the stolen bullock had been sometime ‘in: 
the: possession of the accused, and they had ‘maimed it onthe eve of 
discovery:in order: to:, cause wrongful loss to the owner, the conviction 
under. both: these-.sections might be supported. The: convictions " 
passed under section 429 are set vaside. : gp eeiine 

Befure A. R. Birks, Esq. 
Chott Second © MAUNG: ete PYU, ApPRLLants (Defendants) v. THA NGA AUNG, 
Appeal ... “"  ResponDewrs (Plaintiff). 
Ne cae. » Messrs. Eddis and. Connell—for the | Maung ng aetoe ibe fespondent.. 
toe appellant. ° : 
= Fanuaty. / so. Landin possession of cultivator without pon ‘or eikee inausiesstet Poin 
hoagth ~:~ ston by thugyi to another to work salt t, eveon—LEviction—Burma ‘Land and‘: 
£900. _ Revenue Act, Rules under, the-—ss. 37, 51. : 
To. Phe unauthorized action of a thugyi in giving one person permission to wok 


salt on land inthe occupation of another person .. does not amount:to an eviction,, 
‘therefrom of that other person. aS : 
_ ‘Tuts is an’ appeal on ‘questions of fact, but a dies of revenue law is in-- ' 
_ volved which has not been argued. . The plaintiff sued to recover Rs. 120 | 
damages as the defendant obstructed. his access to his. salt-boilery, and. 
». deprived ‘him of the use of it. The defendant replied that the field in... 
question was his field and that he had worked it for four years, and let. 
it out ‘to Shwe Ban for a temporary measure, and that when Shwe Ban . 
had finished boiling salt he had resumed possession and merely stop-. 
_ ped -a-private right-of-way as the plaintiff had damaged his paddy — 
crops by bringing firewood across his field. -The Court of First In-: 
stance dismissed the suit, but recorded a finding as to what would be. 
reasonable damages to give if the plaintiff had proved his case, The 
Lower’ Appellate. Court decreed this*amount relying on the: evidence | 
of the Task chugyt (which was discredited by the Court of First Instance) | 
‘and ‘holding that the defendant had virtually abandoned the land in dis- 
pute as he ‘had no license to boil salt that year. en 
Theré ‘does not seém any evidence of abandonment, for Shwe Bia! the * 
‘plaintiff's partner, says that he rented the field in dispute ‘from the 
defendant and.-worked from 7adodw? till 7 azaungmé. his evidence | 
goes to‘show that he, the plaintiff, and Shwe Pu.were jointly working’ 
in partnership and that he left the partnership in that month. This... 
fact is admitted by Shwe Pu, though -denied’by the plaintiff. As two. | 
out ‘of. the. three. oe partners “state that the partnership’ existed 
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Cink t -Seconil 


when the plaintiff began boiling salt, and one of these, Shwe Pu, is 
evidently hostile to the defendant, it may be safely assunied that Shwe Ff cause 
Ban’s evidence on this point is correct. The Deputy Commissioner ee oP 
90. 
writes in his judgment as follows: ‘“ The only conditions under which na 
at: ‘present a person can hold land to cook salt on are either continuous Fanuary 
possession for that purpose, .or permission of tatkthugyi to work 15th 
The thugyi himself says that the field is Government land, that he — 


permitted the plaintiff to work 'there,.and that the land is not paying 
revenue,. He says that: “ formerly ‘salt-boilers had to take: annual 
“eases for their fields, but that this order has been doné away with for 
-“ the. last five years: now-they can work them at their. pleasure.” His 
evidence also:shows that the defendant has planted paddy on this field, 
and it is not explained why, in that case, the defendant was not as- 
sessed to land.revenue.- I was doubtful whether the Deputy Commis- 
sioner’s statement of the law was correct and I have asked the 
‘Revenue ‘Sccretary to give mca note on the subject, which he has 
kindly done. 

Grants or leases for salt manufacture are given under Revenue Rule 
37:and can: only be given by Subdivisional Officers and Deputy Com- 
missioners.*“There is no authority for holding that a thugyi can give 
verbal permission to salt-boilers to occupy land for this purpose. 
Under Rule 51 cultivators are able to enter upon waste or uncleared 
lands without express permission, but they.are liable to pay full revenue 
rates, and are also liable to eviction. Under section 23 of the Act all 
culturable: land, with certain exceptions, which do not. apply to this 
case, is liable to.land revenue. In this case the defendant is in oc- 
cupation for:purposes of cultivation mainly, and he ‘is liable to ejectment 
under-Rule 51 as he has not, if the thugyi's evidence i is correct, aa 
revenue. 

It-cannot_be said that the nuanthorwed action of the thugyi in giv- 
ing the -plaintiff permission to work salt onthe Jand in the occupation 
of another person amounts to an cjectment of the defendant, especially 
as. the Revenue Secretary admits in his note that it is very probable 
that where brine is evaporated in open fields ‘under the /egwetsa 
system that leases were not. formerly issucd or land revenue assessed, 
‘As: against :private-individuals the defendant is in-lawful possession 
of the Jand, and except-as his tenant the plaintiff could not. cnter on 
his Jand-till he was ejected; v7de Ruling at page 484, P. J. His partner 
admits the tenancy, and the acts of one partner are binding on the 
others. 

The decree of the District Judge is reversed and that of the Court 

of First Instance restored with costs, 


Before A. R. Birks, Esq. 
-MAUNG PAN NGON anp ons » MAUNG SEIN DA Anpoxm , — Cyuil Second 
Mr. famlyn—for Sppellatis (plaintiff), | Messrs. Burn and Burn—for Respond: a ae ee 236 of 
ents (defendants). 899. 
Suit for possession of land—Burma Land and Revenue Act, s, 10. pee 
Fanuary 


A plaintiff suing under section to of the Burma Land and Revenue Act is not 7th 
bound to make Government a party to the suit. 1900, 
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Civil Second THIS is a Suit for possession of 38°02 acres of paddy-land- brought 
ippeal No. 236 of yndeér-section 10 of the Burma Land and Revenue Act of 1876. The 








aot 3809 plaintiffs claims:to have purchased 15 acres and 11 (se¢ks of the land 
* Yanuary. © Which had passed ‘into the possession of Nga Tha Aung and Nga Kwe— 
pcsu So Eh -. from the former in 1248, and 13°69 acres in 1253 from Nga Kwe; they 
1900... 


extended: the area of the land up to 1895 when it was demarcated as. 
‘their holding, measuring 42°71 acres: they sold a portion and: 38°02 © 
acres remained, which they rented to the first defendant in 1257 for 50’ 
baskets of paddy and again in 1258 for the same amount. 

In 1258 they sold all the land to Maung Shwe Gé for Rs. 575, when 
the first defendant trespassed on theland. Shwe Gé sued him without 
success.. Shwe Gé finally sued the plaintiffs for recovery of the: 
purchase-money and was successful in this suit, which practically re- 
stored the plaintiffs to their original position, The second defendant 
is joined as the first defendant sold him the land in dispute. wt 

The first defendant alleges that the plaint land was Government 

- waste land in 1255, and tnat he obtained it from the first plaintiff, who 
was then thugyi and that he paid him 50 baskets of paddy for so 
allotting it. tam. 

The Court of First Instance decreed the claim, holding that the plain- 
tiffs had ‘proved a continuous revenue-paying occupancy for 19 years, 
and that it had never been Government waste land as alleged, but 
‘that the first defendant had entered as the plaintiff’s tenant. This — 
conclusion seems. abundantly supported by the tax receipts produced, 
and the entries in the registers. . ny 

-This decision was reversed by the Lower Appellate Court, though 
it held that the first defendant had entered as the tenant of the plain- 
tiffs, and that they had proved their title to the portion purchased in 
1248, but not to the land purchased in 1253, as they had not been in 
possession for 12 years. The Judge omitted to notice that under . 

' explanation 1 to section 7 of the Act, the plaintiffs are entitled to add — 
the possession of their vendors to their own. There are passagesin © 
the judgment of the Lower Appellate Court which seem to indicate - 
that it reversed the decision of the Court of First Instance because the 
first plaintiff, being a thugyi, might as a revenue officer have obtained 
the land ky improper means. Rule 16A is referred to as showing 
that the first plaintiff, as thugyi, could not grant land within his circle... 
to himself.: The evidence does not show that he granted any land to. 
himself. He retired in 1893. There is nothing in the revenue rules 
to prevent a thugyi from acquiring land by purchase. 


—a 


Section ro of the Act does not say that a plaintiff suing under that 
section to be put in possession is bound to make Government.a party.-. 
to the suit. Assuming for atgument’s sake that thé first plaintiff as 
thugyi abused his: official position, and is liable to ejectment if the 
land is required by Government, this will not:affect the merits of the 
present suit which he brings against the defendants for possession. - 
Government is not bound by this decision, for Government is. not a 

' party. Mr. Burn, for the respondents argues that as Maung Kwe.: 
* admits he obtained remission of revenue on account of indunation 
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some nine years ago, that there has been a break in the revenue-paying 
occupancy. Under Chapter 4 of the Revenue Directions cultivators 
are entitled to claim exemption: it was certainly never intended that 
they should lose their possessory titles tecause they availed them- 
selves of this concession. In a suit brought by the plaintiffs the 
first defendant is clearly estopped from denying his landlord’s title. 

The decree of the Lower Appellate Court is reversed, and that of 
the Court. of First Instance restored with costs throughout. 


Before A. R. Birks, Esq. 
QUEEN-EMPRESS »v. NGA KUN. 


Security order— Confirmation of order calling upon a person to find security— . 


Criminal Procedure Code, s. 117. 


Before an order under section 112, Criminal Procedure Code, calling upon a 
"person to find security can be confirmed, the truth of the information upon which 
the Magistrate has acted must be inquired into and such further evidence as may 
be necessary taken. The mere readiness of such person to give security does not 
” justify the Magistrate in confirming his order without complying with the require- 
ments of section 117 of the Criminal Procedure Code, 


-* Tue District Magistrate of Amherst ‘has referred this case to the 
Judicial Commissioner in the following terms :— 


Civil Second 
Appeal No. 236 of 
1899. 
Fanuary 
7th 
1900. 


—_—_— 


Criminal Revisios 
No. 540f  - 
1900. 
Fanuary 
_ 2grd. 


“All that the Magistrate did was to issue an order under section : 


112, and on appearance of the person against whom the order was 
made, confirmed his order because the party did not apparently oppose 
it. Section 117 is very clear and requires that before an order calling 
upon an accused person to find security can be confirmed, the truth of 
the information upon which the Magistrate has acted shall be inquired 
into and such further evidence as may be necessary taken. Unless 


the procedure is strictly complied with, the order cannot legally be | 


confirmed, and further, if the irregularity could be overcome, [ think 
that it would be prejudicial to a party against whom an order is made 


to be dealt with by a Magistrate in such a summary way, and it serves © 


to encourage slipshod work. I think the matter, therefore, of sufficient 
importance to submit this case for orders.” 


The judgment of this Court is as follows :-— 


The District Magistrate is correct in thinking that the procedure 
_ adopted was irregular. Section 117 is quite clear that evidence must 
be taken in support of the order, even though the accused does not 
show cause against giving security. All the cases that have been re- 
ferred are under section 1og or 110 for security for good behaviour, 
and clause 2 of section 117 requires that the procedure to be followed 
should be that adopted in warrant cases. The Magistrate has tried 
these cases as if they were summons cases, and accepted the accused’s 
"readiness to-give security as plea of guilty under section 242, Criminal 
Procedure Code, {[ may note that the District Magistrate could himself 
have cancelled the bonds given under section 125. The bonds given 


are accordingly: cancelled for the reasons stated by the District Magis- | 


trate in his order of reference. 


Renae Vey 
Criminal: Revision 


Ea 
tos 
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: Before aR Birks, Esq, = : = 





Wo.-1139 0, rT aaa 
ars J are _ ,. NGA PO WA ». QUEEN-EMPRESS. -. ee 
. at Mr. Lentaigne—for the Applicant. The Government Advocate—for th 
P January Su gh : : * a Tae Crown. ae 
ae Examination of accused persons in summary trials—Criminal Procedure Code, 


—— 


" 342-are imperative. 


ee S. 342. 
In a summary trial it is not-compulsory to examine the accused. ar: 

THE petitioner Maung Po Wa was tried jointly with another man o 
the same name under section 51, Excise Act, and sentenced to pay a 
fine of Rs. 60 or to undergo 21 days’ rigorous imprisonment. The 
second accused was acquitted.. The proceedings were called for as the 
petitioner alleges that his plea. was not recorded.and he.was not:.ex- — 
amined. ‘he trial wasasummary one.: An entry “not guilty” appears 
under the: heading .““ Plea of the: accused,” .and. under: the heading 
(Examination-of -the accused (if any)" there is recorded a statement 
made by the second accused who'was acquitted. ‘he petitioner, has 
filed an affidavit in which he says,that the plea of the second accused 
was not recorded: he however,.admits.that.the.witnessés for. the-de-- 
fence were examined. There seems.suflicient evidence on the record to 
justify the conviction, as some six quarts of illicit country spirits were 
found in.the house-compound. I do not attach any weight to affidavits 
‘filed by accused persons who are convicted. A question is, however 
‘raised in this ‘case’ as to the examination of accused persons in sum- 
mary trials.’--Section 263, clause (g),, speak,of the examination ‘of the 
accused, “‘ifany.”. Mr. Lentaigne argues that the words of section 


This section read eer eae ee erate 
. "For the purpose of enabling the accused to explain:-any circumstances‘appear- . 
ing in the evidence. against him, the Court may, at any:stage of any enquiry. or 
trial, without - previously warning the accused, put such. questicnsto him asthe 
Court ‘considers necessary,’ and~ shall; for- the purpose ‘aforesaid, question him 
generally: on the-case after.the: witnesses for the. prosecution have been examined 
and before he is called on for his,defence. ” es a re 

Section 364 prescribes the..form in ‘which the examination ‘of the 
accused should be .recorded,,and this form is not applicable to -sum- 
mary trials. The same. words, “if any,” occur in section -257:. It 
would appear that in warrant cases a Magistrate.is bound to examine. 
the accused before framing a formal. charge. In summons.. cases, 
however, the; proeedure is somewhat different, as the’ accused is ques- 
tioned .informally before evidence is recorded... The object of the 
examination of the accused.stated in section 342 is to enable. the ac- 
cused to explain.any,circumstances .appearing in the. evidence against 
him, and the concluding words seem to indicate that this section refers 
to warrant cascs only, for in summons cases the. accused is put on his 
defence, at once under stction 242. The. present case. comes within 
the definition ofa summons. case and I do.not think it was compulsory - - 
to examine the accused as defined in scction 342... 1 would hold. that 
the-words ‘‘if any” - which occur in clause (g.). to.scction 263. were 
intended to cover cases where the accused was acquitted or discharged 


s as follows:— ,. é Peer Lee 
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- -without it being necessary to examine him and also such petty cases Criminal Revision 
‘as would ordinarily be'tried under Chapter: XX by a Magistrate not ; Noi 1239 of: 








empowered to trv offences summarily when the accused is questioned 1899: 
on the particulars of the offence under section 242, Criminal Procedure Fauuar- 
- Code, On the merits there are no grounds for interference. The goth" 
papers can be returned. 7‘ 1900. 
Before A. R. Birks, Esq. 
[AUNG WEIK v7. MAUNG SHWE HNIT. ivil Second 
Messrs. Chan Toon and Dawson—for appellant.(defendant), a ae r6r of 
 Fudgment or order obtained by manifest fraud—Compétency of Court to vacate ee, 
any such judgment or order—Orders made in execution. - February 
A executed a document in favour of B in satisfaction of a decree obtained by oe ay 


B. No mention, however, was made in the document of the decree in satisfaction 
of which it was executed. After execution of the document, but before registration 
~ theréof, B entered up satisfaction of his. decree and.A then declined either to re-. 
gister the document or t¢ make-over the:property. B then: applied to execute the, 
- original decree, but was refused as satisfaction had been entered -up and was .told. 
-- to bring a regular suit; B then sued A onthe aforesaid unregistered document. 
for the claim already decreed in his favour. ' ree us 


Held,—that if satisfaction in fall was really entered up the Lower Court should 
have held. an enquiry in. the execution proceedings as-to-the alleged conduct of A,. 
it being always competent to any. Court tovacate. any judgment-or order. if it-be. 
proved that such judgment or order was obtained by manifest fraud. : 

IN ‘this case.the plaintiff-respondent, Maung Shwe Hnit, sued the 
. defendant-appellant,; Maung Weik, on a document for Rs, 180.. .Both- 
the Courts below have found that this document was executed by the- 
~ defendant in execution of ‘a decree obtained by the plaintiff in’ March 
1898 for Rs, 188-12 0. The document is dated 28th May 1898 and- 
no reference is made in its provisions to-: the decree in satisfaction of - 
which it was admittedly executed. After its execution, but. before. 
- registration, when the-plaintiff had entered up satisfaction of his decree, 
the appellant declined to register it or to make over the property.’ 
'.The plaintiff then applied to the Court to execute its original decree, 

but this was refused as satisfaction had been entered up and the 
plaintiff was to'id that he should bring a regular suit. The nature of 
the suit he was to bring was not indicated, and he now sues for the 
claim already decreed in his favour-on this unregistered document.’ 
It is not: clear from the finding of the Court of First Instance on the- 
first issue framed whether the plaintiff did as a matter of fact enter 
up satisfaction or merely withdraw the attachment. This isa very 
important point to determine, for if satisfaction was not entered up, 
thé decree would still be capable of execution. The case seems from 
-the evidence.to be very similar to Fateh Muhammad v. Gopaul Das~ 

(I. LR. 7 All, 424). If, however, satisfaction in full was eutered up, 

the Lower Appellate Court is correct in holding that the Court of - 

First Instance should have made an enquiry in the-execution proceed--: 
-ings as-to the appellant’s alleged conduct. Section 244, Civil -Pro- 

cedure Code, corresponds to section 1-of Act-23 of 1861. - In the case of 
Paranjpe v. Kanade. (1: 1. R., 6 Bom., 148)-the Court held that it is 
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Civil Second _ “ always competent to any Court to vacate any judgment or order, if it 





Appeal No.161 of he proved that such judgment or order was obtained by manifest 





109 ‘*fraud, and in the case of order made in execution, section 11 of Act 
February. - “23 of 1861 excludes all other remedy.” The plaintiff's suit as it 
« %4th” . stands is not maintainable. ‘The appeal is allowed and the plaintiff's 

1900. ~~ suit will be dismissed as not maintainable. I will, however, make no 

rl -order as to costs asthe. plaintiff adopted the correct procedure in 


applying for execution, and has brought this suit under the. mistaken 
orders of the Court of First Instance. 


Before A. R. Birks, Esq. 


Civil Second MAUNG SHAN GYI anv onz u& MA HLA NYEIN anp -rwo. 
Appeal -No. 270 of , 
1899s . Mr. Sutherland—for appellants. Mr. Lu Ni—for second, third, and fifth 
: i y defendants. 


wigetened Execution of document by different persons at different times—Parol contracts 
1000. - evidenced by writing—Distinction in England and in India between parol con- 
LS tracts and deeds sealed and delivered. 


It ig a matter of every-day experience that documents which a number of persons 
have to execute who are living at a considerable distance from one another must 
be executed at different times. The written instrument merely evidences the previ- 
ous verbal or written arrangements made bctwcen the parties. Agreements of 
this kind in England wuld. be styled :“parol contracts evidenced by writing.””) 


The distinction that te in England betweén parol or simple” contracts, and 
deeds which are sealed and delivered does not prevail in India.- If the legislature 
had intended that all written instruments evidenci ng contracts should be executed by 
ape pees concerned on the same day this would have been stated in the Contract 

me 

THE plaintiffs-appellants, Maung Shan Gyi and Mi Zan, sued five 
persons on a bond (Exhibit 2) for Rs. 137 principal, and interest Rs. 
52-15-G. ~The plaint sets out that the plaintiffs had signed a security’ 
bond (Exhibit oo) on the 6th waning of Nayéx 1260, for Rs. 137 as sure- 
ties for Nga San Ko'and Maung Tun, the first and fourth defendants, 
who owed this amount to Nga Po Hla. The sureties paid this amount 
to Po Hla on the 15th waning of Naydu and on the same day Exhibit o 
was executed by-the five defendants whu are brothers and sisters. The 
first and fourth defendants admitted that Po Hla had obtaineda decree - 
against them for Rs. 137 and had attached a piece of paddy-land - 
which the plaintiffs had purchased from them. They did not know 
whether Po Hla had been paid. They denicd execution of Exhibit o 
at Yedwing6dn village, but it is not clear fiom their written statement 
whether they intended to deny their signatures. The second and third 
defendants admitted an'interest in the paddy-land attached by Po Hla 
but denied execution of Exhibit 5. The fifth defendant also admitted’. 
her interest in the-land and said she signed the document Exhibit o 
at Singaung-in village. - The first plaintiff was examined and said that . 
Nga Tun had signed Exhibit o at Paukkénsan ; Mi Hla Nyein, Nga The 
Gyaw, and Mi Shwe Yin at Singaung-in; and San Ko at Kwingyi. 
The first defendant signed a day after the others. Nga San Ko and 
Tha Gyaw were also examined: and scem to have admitted that they 
did sign the cocument, but considered they were justified in denying 
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execution as they did not sign at the same time. Po Hla proved that aes Stcond 
[ppea 


Shan Gyi had paid him Rs. 137 and another witness Shwe Thi proved wor 
execution by the five defendants as proved by the plaintiff. This is. 0 27° e 
all the evidence in the case. ‘The Court of First Instance gave a decree oe 
as prayed. This was reversed by the Lower Appellate Court as February 
against the defendants Ma Hla Nyein, Ma Shwe Zu, and Maung roth 
Tha Gyaw. The Lower Appellate Court: considered that a document 1900- 
executed in this way would be invalid, and remarks : “If all five parties 
‘had been gathered together and the document drawn up in their pre- 
“sence and then handed round for signature the agreem ent would have 
“ been of a binding nature.” 1 know of no authority for this proposition 
of law. -The only documents to which this remark could apply would be 
wills, vide sections 50 and 53 of Act Xof 1865. It is a matter of every- 
day experience that documents which a number of persons have to exe- 
cute who are living at a considerable distance from one another must 
be signed at different times. The written instrument merely evidences 
the previous verbal or written arrangements made between the parties. 
If the defendants had refused to sign the agreement after they had 
promised to do so, 2 suit for specific performance would lic, and if they: 
still refused after the case was decreed against them, execution could 
be taken out under sections 261 and 262 of the Civil Procedure Code. 
The names of all the five defendants appear in the body of the in- 
strument ‘This is not a case where fresh names have been added 
after execution or the document altered. ‘The distinction that prevails 
in England between parol or simple contracts, and deeds which are 
scaled and delivered docs not prevail in India. Agreements of this 
kind in England would be styled parol contracts evidenced by writing, 
gide pages 112.and 118 of Williams’ Principles of the Law of Personal 
Property, 12th edition. Jt is true that in certain cascs when a parol 
contract is reduced to writing the wri{ten instrument may be inad- 

K missible in evidence either for want of registration and breach of the 
stump Jaws, but the contract still exists, though it cannot be proved. 
Mf the legislature had intended that all written instruments evidencing 
comtracts should be executed by the parties concerned on the same 
day this would have been stated in the Contract Act. Even in the 
case of wills, though cach witness must sign in the presence of the 
testator, it is not necessary for more than one witness to be present 
at the same time, wide section 50 of Act X of 1865. ‘The Lower Ap- 
pellate Court has taken a wrong view of the law. ‘The plaintiffs 
clearly proved their case. The decree of the Court of-Mirst Instance is 
restored with costs. 





Before A. R. Birks, Iesq. ae 
MAUNG LU GALE axp oxn 2 MAUNG KAN ‘THA, gh 
Messrs. J. Dawson and Fordan—for Appellauts. No. 276 of 
Suit for possession of land-- Plaintiff already in possession ~Fyru Of suil. 7899. 
Where according to the evidence, plaintiff is still in possession of the land in sait. iriaty 
Held—that he cannot sue for what he has already got, but should cither sue for 26th 
a declaratory decree or clse for an: injunction restraining the defendant from 1900. 


divedtipg him, a 
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A peal Noon of - ‘THIS-appeal is closely connected with Civil Second Appeal No. 277, : 


1899. and ‘it is-admitted that one judgment. will govern both cases. In suit 
“Es. 320, Maung Kan Tha, the respondent in appeal 276, sued the appel- 
~-February——lants-for—pessessi«n-of -36—acres—of Jand,—valuing the -suit-under—see 

26th tion 7 v -(4) of the Court Fees Act at Rs. 4-8-3. The land in dispute 

- 7990: is stated to be a house-site, and Kan’Tha alleges that he purchased it” 

from. Min: three years ago for.Rs. 10, U Min having occupied it un- 
“interruptedly for 20 years. In the other ‘case Nga Shwe Ro sued” - 
the same defe:dants for -47 acres, valued in the same way, alleging a © 
possession for zo years and stating also that he has paid zevenue 
on 3°54 acres of garden land up to 12§4. He, however, when 
examined denies he paid revenue. Both plaints allege that tre p!ain- 
‘tiff>'do not know how the defendants came to be assessed to revenue. 
According: to the evidence of the two plaintiffs.in' each case they are 
still in posses-ion of the land, and they informed me that they brought 
their sits as the defendants asked them to pay revenue cr rent. 
Both the Courts below have omitted to notice that the plaintiffs being - 
in actual possession could not sue for what they had already got. 
The ‘plaintiffs should in each case have sued for a declaratory decree 
on a Rs. 10 stamp, o¢ else for an injunction restraining the defend- 
ants from -ej-cting them from the house-sites occupied by them. In 
either case the plaints were insufficiently stamped. The Court of : 
First Instance, after going at some length into questions of ttle, dis- | 
missed ‘the suit: This decision was reversed by the Lower Appellate 
Court, chiefly from a reference to a cadastral survey map of 1885. ~ 
which showed that house-sites were in existence then. It dces not 
appear that-the parties were.examined on these survey, mags, and the © 
finding of the Lower Appellate Court is mainly conjectural. 1 do not’ 
,consider it necessary to go into the merits of the case, for the suit in 
-its_present form, is obviously not maintainable. The Lower Appellate 
Court has in its final decree merely given the respondents what they 
already possess. The plaintiffs both admit that they have never paid- 
revenue. Under the Revenue Direction 22 (c) it is only in villages 
that persons can claim. to hold a homestead plot with: ut payment of 
revenue. If a village did exist it appears from the ¢vidence'to have 
been ‘broken up -by. the authorities under the Village Act. I think it ° 
very doubtful whether the plaintifis could succeed even if they br ught ° 
their. sui:s in. proper form. The. decrees of the ,Lowrr Appellate 
‘Court are reversed in both cases, the suits being dismissed witn costs’ 
throughout. ice glk wrk ay 











i - Before A. R. Birks, Esq. 
Criminal Appeal | PAT THA U anv ruree Orners v. QUEEN-EMPRESS. (1) _ 
nee of Messrs. Hddis and Connell—for the ap- The Government Advocate—for the 
event pellant. : Crown, 
March” - Retracted confession of accused—Admissibility against co-accused. | _ 
and ° The words “are being tried jointly” which occur in-section 30 of the Evidence _ 
1900, Act refer to the initiation of the proveedings before the particular Judicial Officer . 
pumee who deals with the case under Chapter XXI of the Criminal Procedure Code. To 


a rT SS ST er eT ear nae 


- .(1) Dissented from in part in Nga Aung Thein and others v. Crown, t L. B, R. 133. | 
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hold otherwise might result in the exclusion ¢f confessions by one of the accused 
before h-m, as s ction 253 seems to contemplate that the accused should be 
examined before the charge is framed. 

A confession bv A before the Township Magistrate and admitted before a Sub- 
divisis: al Magistrate, but repudiated by A when the District Magistrate, exer- 
cising his special powers under section 30 of the Criminal Procedure Code began 
A’s ris is not admiss.ble in evidence against the accused who werc tried jointly 
with A, 


Criminal Appeal. 


No. 44 of 
1900. 


March 
ond 
1900. 


Se een 


The four appellants were convicted by the District Magistrate of ¢ 


Henzada under section 294-75: Pat Tha U and: Nga Pe have been 
sentenccd to five y.ars each and the other two to three years each. 
The robbery in question was undoubtedly committed on the’ 12th 
NovemLer 1899, 11th increase of Zasoungmén, as the moon was 
set'ing. There seems no reason to doubt the evidence of Maung Tun 
Au g as to the general features of the attack. He says three men 
entered the house and he was beaten under the mosquito curtain and 
then tied up. He got loose and ran out of the heuse. He says in the 
District. Magistrate’s Court that he recognized the three men in the 
house as. Nsa Pe, Hmat Tin, and Nga Kya. He also says he heard 
Po Kya.say “bring the iron rod” when he got below the house. 
Now it: is. quite clear that he mentioned none of these names to the 
police in the first instance. He mentioned the name of Pat Tha U, 
who was ar:ested. It was only after his arrést that he remembered 
the names of the other accused when Pat Tha U had implicated them. 
The same-objection apples 'o his wife’s evidence. The evidence of 
the Zu kthugyt Maung Kyaw Zan shows clearly that the alleged identi- 
fication .was an after thought. He says: “In consequence of what 
complainant .said I arrestea Pat Tha U in the morning. In the 
evening he confessed. In consequence of what he (Pat Tha U) said, I 
arrested Vo Kya and Hmat Tin next day, 7v., the 13th. Tagain asked 
compl inant about the case aft: r hearing Pat Iha’s statement. Com- 
plainant then agreed that Hmat Tin and Po Kya were the men.” 
{n his first information he said that three m-n wee concerhed and 
came into the house, and he identified Pat Tha U. His statement now 
coincides with Pat Tha U’s confession, so how he identified Pat 
Tha U, who was only below the house is not clear. The District 
Magistrate relics, however, nidinly on the retracted confession of 
Pat Tha U as establishing the guilt of the other accu-ed. This con- 
fcssion is not admissible against them at all. Section 30 of -the 
Evidence Act says: “When more persons than one -are being tried 
jointly for the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons ‘s proved, 
the Court may take into consideration such cenfession as against such 
other persons as well as against the person who makes such confes- 
sion 

“ Explanation..—‘ Offence,’ as used in this section, includes the 

‘abetment of, attempt to commit, the offence.” 

‘The District Magistrate took up the case himself on the 3otb 
November. The enquiry, but not the trial, was begun by the 
Subdivi-ional Magisrate on the 28th: and I sce that he examined 
Pat Tha U on oath on that date. He then recorded the following 
order :— 

“28th November 1899.” 
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Criminal Appeal  “ Complaint’ sent up from the Taréktan guard was received. (Atist of properties: - 





No. 44 of separately filed.) Four accused are present before this Court.: In. this. case the 
~“““Tg00.-~-->-Superintendent-of Police-wanted.me.to.promise to tender. a pardon:to accused Pat _ 
ee ’’ Tha U, who. first disclosed the. facts of the case, and accordingly..J examined . 
‘March ~ Pat Tha U in Court-as an accused and also as a witness. As regards the question 
and, -—s as to’ whether-a' pardon should be granted, I do not think that section 337 of the 
- 1g00. °° + Criminal’ Procedure Code applies to an offence under section '394 of. the Indian 
i Penal Code. Section 337 says that tender of pardon may be made in the case.of 


any offence triable exclusively by the Court of Sessions or High Ccurt... I think 
the word exclusively means that promise as to the tender of pardon cannot, be made 
"in either case. Tender of pardon may only be made in cases of offence such as, 
under sections 305, 396, 397, and 302; Indian Penal Code, triable exclusivély by the: 
‘Court of Sessions, and therefore I dared not instantly promise to ‘tender pardon in: ; 
‘the present case. On considering the examinaticn and confession:of the.accused I 
‘find that pardon'should be granted him. Ifsuch a pardon may be granted the 
Deputy Commissioner’ may do so in the present case, or he may dispose of the 
case finally. Therefore the case, together with the accused in custcdy, is sent 
up to the District Magistrate to tender such pardon, if he may deem fit, and to 
try the remaining accused as the offence against them is under sections 394-75, 


Indian Penal Code.” 
On this report’ the District Magistrate recorded the following order 
on the 30th November 1899 :— © HE) Eva gat 
“Read orders‘of Subdivisional Magistrate. . Summon witnesses. - »Let accused 
be produced on 8th December.” : ax A ne 
’ This order amounts to a transfer of the case to his own Court. ‘But 
the deposition’ of the accused Pat Tha U_ remains on the record as 
‘ ‘well as his confession, and apparently no pardon was'tendered. It 
was held in the case of Bhallu Singh, 32, Punjab Record; 1897, page 4, 
that the words “triable exclusively by a Court of Session” ‘in sec- 
~ tion 337 mean “an.offence shown in the schedule as so triable” ‘so - 
that the first-class Magistrate was. correct'in his view. He should 
however have discharged tke accused and allowed the Superin- 
' tendent of Police to put him in as a witness for the Crown. In Em-= 
press v. Sadhee Rasal, 1. L.R., 10 Cal., 936, it was held “that it 
is not competert to a Magistrate to convert an accused person into a: 
- witness’ except when a pardon has been lawfully granted; and there-- 
~ foré evidence given by such a person who had received a pardon in 
the case of an offence not exclusively triable by the Court of Sessions. 
was held not to be relevant, that person not having been acquitted or 
discharged or convicted.” The Magistrate:no doubt left this order to. - 
be made by the District Magistrate who omitted to notice the point 
and allowed the deposition to remain on his récord, though he does” | 
not as a matter of fact refer to it. The question remains as to when ° 
the trial before the District Magistrate acting under his special powers 
began. A District Magistrate empowered under section 30, Criminal. 
Procedure Code, tries these cases as warrant cases, vzde tiote, in 
Prinsep’s Edition of the Criminal Procedure Code, to section 30. This 
is clear from the vse of the words “as a Magistrate” in that section. 
Now, in warrant cases, the trial, strictly speaking, begins after the 
charge is framed, Section 254, Civil Procedure Code, contemplates that 
the Magistrate should frame a charge as soon as a primd facie case is 
established, and section 256 states that if the’accused refuses to plead 
or does not plead or clazms to be tried he shall be required to state 


1g00.] COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 645 





whether he wishes to cross-examine any; and, if sc, which of the wit- 
~ nesses for the prosecution whose evidence has been taken. If he says 
he does so wish, the witnesses named by him shall be recalled and after 
cross-examination and re-examination {if any), they shall be discharged. 
The evidence of any remaining witnesses for the prosecution shall 
-then be taken, etc. There seems some little inconsistency between 


sections 282, 253, 254, and 256. From sections 252 and 253 it would’ 


appear that the Magistrate should take all the evidence adduced by 
the prosecution before discharging an accused, but if there is a primé 
‘facie case against him he should frame a charge at an earlier stage 
which must either result in an acquittal or conviction, vide section 
258. Section 288, Criminal Procedure Code, enables a Sessions Judge 
to treat as evidence in the case depositions of witnesses ‘taken by 
_ the committing Magistrate, but it is only in a limited sense that such 
‘deposition can be “used, vide the remarks of Phear, J. in Queen 
Empress v. Amanulla, 12, B. L. R,, App. 15. I am inclined to 
-think the words “ are being tried jointly ” which occur in section 30 
of the Evidence Act refer to the initiation of the proceedings before 
the ‘particular judicial officer who deals with the case under Chapter 
XXI of the Code, ¢.¢., in the present case the joint trial would com- 
. mence when the Deputy Commissioner passed his order on the 30th 
November taking up the case himself. To hold otherwise might result 
in the exclusion of confessions by one of the accused before him, as 


Criminal Appent 


No. 44 of 
900. 


March 
2nd. 
1900. 


—— 





section: 253, Criminal Procedure Code seems to contemplate that the - 


accused should be examined before the charge is actually framed. 
. Now the confession by Pat Tha U before the Township Magistrate, 
Maung Po Shin, on the 16th was admitted before the Subdivisional Ma- 
gistrate. on the 28th, but was repudiated when the Deputy Commis- 
sioner began the trial. I hold it is not admissible in evidence against 
the accused who were tried jointly with Pat Tha U by the District 
Magistrate. As this confession and the deposition of this accused 
must be excluded there is only the’ very doubtful evidence of the 
complainant and his wife remaining. The learned Government Advo- 
ate is unable to support the conviction of Po Kya, Hmat ‘Tin, and 
Nga Pe. Their.appeals are allowed and the convictions and sentences 
: passed i in their-cases are reversed. With regard to the first accused, 
-who was appealed from jail, it is clear that his name was mentioned 
at the outset. There is no reason to believe that his confession was 


extorted. The sentence passed is, however, excessive. The com-. 


plainant does not say that he came into the house, and according to 
his own Confession he was watching outside. The conviction in his 

case should be under section 344-109. The conviction will be aliered 
accordingly and’ the sentence reduced to three years’ rigorous impri- 
sonment, ; 


Before A. R. Birks, Esq. 


-MAHOMED ESOOF alias MAUNG v. NURUDDIN alias MAUNG 
PO GALE anp NURUDDIN j GYI anp ABDUL RAHMEN. 


Bless: Lowis- and Giles—for Applicants. |? Messrs. Cowasjee and Cowasjee—for 


Respondents. 
r vust for a burial-ground—Public religious purpose—Civil Procedure Code, . 536. 


Civil Reference’ 
No.20f  : 
1900, 


March 
ord. 


Civil Reference 
No. 2 of 
1900, 


— 


March 
gra. 
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A-trust-for-a-burial-ground-of-a-given religious community isa trust: for-a~public~ ~~ 


religious purpose within the meaning of section 539 of the Civil Procedure Code. - 

The: following reference was made by the Commissioner, Peg 
Division :-— 

“ All the parties to this suit are co-trustees of the Mussalman burial- 
ground at Syriam under a deed of trust, dated the 23rd July 1884 [see 
Exhibit (2) i]. The two plaintiffs-respondents sued the defendants- 
appellants under that deed’ praying— 

(1) that a scheme should be formed for the management of the 
trust ; 
(2) that the accounts of the said trust funds should be taken by 
' and under the direction of the Court : 
(3) that the first defendant-appellant should be removed from 
the trusteeship in the event of his not being able to pass 
. his accounts satisfactorily. 


The plaintiffs-respondents applied for permission to sue under sec- 
tion 539, Civil Procedure Code, but the learned Government Advocate 
refused permission (see Exhibit:x) stating as follows: “In the absence 
“of any authority on the subje:t, it does not-appear to me that tie gift _ 
“of land for a burial-groiind necessarily infact constituted a trust for 
“a public charitable or religious purpose within the meaning of section 
“ 53y of the Civil Procedure Code.” ; 

. The plaintiffs-respondents then withdrew the first prayer of their 


-plaint.that a scheme should be formed for the management of the. 
- tru-t and obtained the permission of the Lower Court to bring’ the 


suit under section 30, Civil Procedure Code. - This section. wouid not 
cgver the third prayer of the plaint regarding the removal of the first 
defendant- appellant from the trusteeship, but it was argued that Act 


-XX of 1863 would.apply to the suit. 


The Lower Court was of opinion that the burial-ground was merely 


“held as a grant of land under the revenue rules and that no trust had. 


been const tuted, as the provisions of the Civil Procedure Code or Act 
XX of 1°63 had not becn used, and that section 529, Civil Procedure 
Code, ard Act XX of 163 did not apply to this case. The Lower 
Court feund that the first defendant-appellant, Mahomed Esoof, was 
entrus‘ed. with the collections kept in a box in the cemetery and that he 
was accountable for all moneys which he had taken from the box and 
that this sum was not less than Rs. 9,000. The Court dismissed the 
suit as against the other defendants as Act XX of 1863 did not apply 
to the suit. ; Sor 

On appeal before this Court the first ground of appeal is that (i) the’ 
Court of the District Judge should have hcld that the suit as framed 
would not. lie. In support of this contention, I.“L. R., 20 Cal., 
pages 397 and 407, was quoted... It was there held that the 
“numerous” parlies mentioned in section 30, Civil Procedure Code, 
means parties capable of being ascertained. This seems clear from.a 
refcrence to the provisions for service of notice at the plaintiff's ex- 
pense upon all such parties. In the present casc the Mussalman com- 
munity, both of Rangoon and Syriam, who both bury their dead in this 
cemctery, may fluctuate considerably and are not thercfore ascertain- 
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able, I am of opinion that this suit would not lie under section 30, 
’ Civil Procedure Code, and that the case should be remanded for trial 
to the Lower Court and that issues should be framed on tie plaint as 
originally filed.. The learned Government Advocate refused permis- 
sion to sue under section 539, Civil Procedure Code, on account of the 
absence of any authority on the subject. It has been argued before 
me that “charitable” in its legal s.nse has a much wider meaning 
than in its ordinary sense, and Snell’s Principles of Equity (page 
118) has been quoted in support of this view. It has also been 
argued that the words “ public charitable” used in section 539, must be 
taken together on the authority of I.L. R., 15 Bom., page 638. It 
appears ‘to me that the grammatical reading of section 539 requires 
that these two words should be taken: separately, and that if the pur- 
pose of the trust is either public or charitable or religious, a suit can 
be maintained under section 539, Civil Procedure “Code. I am of 
opinion that although the trust for the Syriam Mussalman_burial- 
. ground is not charitable, it is public as regards the Mussalman com- 
‘munity, and as followers of other religions would not be allowed to be 
buricd there and it exists purely in “the interests of persons of the 
- Mussalman faith, that it is also religious. Considering, however, the ab- 
_ sence of all rulings on this point and importance of the quest on rai-ed, 
I am of opinion that this is a question of law which should be referred 
to the Covrt of the Judicial Commissioner under section 2‘ (7) of the 
- Lower Burma Courts Act, and I theretore refer the following points : — 
Is a trust for a burial-ground of a given rel:gious community a 
trust for a public ‘charitable or religious pu po-e within the 

meaning of section 539 of the Civil Procedure Code ?” 

The order of this Court on the reference is as follows :-— 


The Commissioner of Pegu has referred the following question to | 


iis Court for decision: sa trust for a burial-ground of a given re- 
this Court for decisio “Isa trust for a burial-g d of 
“Jigious community a trust for a public charitable or religious purpose 


‘within the meaning of section 539, Civil Procedure Code.” I have’ 


asked the learned Advocates who argued the appeal before him to dis- 
cuss the question raised ia this reference. It is, I think, clear from the 
authorities cited that the plaintiff's suit was not maintainabie under 
section 529 without the consent of the Advocate-General, whose powers 
“are admittedly exercised in this province by the Government Advo- 
cate. The latest authority on this subject appears to be Sajedur 


Raja v. Baidyanath Deb, 1. L. R., 20 Cal., 397, and the Bombay High | 
Cou:t were of the same opinion in Tricumdass Muljiy. Khimptvullabh- — 


dass, 16 Bom., 626. The Commissioner is of opinion that the words 
“ public charitable and religious” which occur in section 539, must be 
‘tread as creating three separate clauses of purposes. ~ It appears, how- 
ever, that in the corresponding Act of 1877 the w ords “or religious ” 

were not included. There is nocomma between the words “public and 
_ charitable” and they must be read together. The words “ or religi- 
~ ous’’ were added to meet the difficulty” referred to in I. L. R., 11 Cal., 

33. °-The amendment made would have been clearer if the words 
“public charitable purposes” had been allowed to stand, the words “or 
"public religious purposes” being added. The Advocates have not 


Civil Reference 
No. 2 of 
1900. 


Harch 
gra. 


ee 
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Civil Reference cited any authorities for holding that a trust for a burial-ground for a 
Nov 2-0f---particular religious community is-a trust-for-a public religious-purposé.— 
190% = | haye been unable myself to find any ruling on the point. It may be 
‘Maceo noticed, however, under section 297 of the Penal Code, that trespasses 
a: . . 
rd. committed on places set apart for the performance of funeral rites or 
— as a depository for the remains of the dead are treated as offences re- 
lating to religions. I do not think, therefore, I should be wrong in an- 
_ swering the Commissioner’s referénce as follows :— 
A trust for a burial-ground of a given religious community is a trust 
for a public religious purpose within the meaning of section 539, Civil 
Procedure Code. I may observe that the Advocates who have argued 
this reference are both agreed on this point, but Mr. Cowasjee has 
urged that as the Government Advocate refused-his consent this Court 
should direct the suit to proceed as if such consent had been obtained, 
I know of no authority for such a contention, ‘nor do [ think this Court 
has power to over-ride the provision of the legislature as interpreted by 
the latest ruling on the subject. The objection. raised by the Govern- 
ment Advocate was that “he knew of no authority for holding that the 
“gift of land for a burial-ground necessarily, or, in fact, constituted a 
“trust for a public charitable or religious purpose within the meaning - 
“of section 539, Civil Procedure Code.” Ihave no reason to think 
that-the learned Government Advocate would not consider my answer 
to this reference as a sufficient authority, if he is in doubt on the point. 
T will therefore confine myself to answering the reference as stated. 





riminal Revision —. Before A. R. Birks, Esq. 
ae . QUEEN-EMPRESS #. NGA PO PE. 
March Distvict Magistrates referring cases for revision—Necessity of taking trouble 
‘oth | ° ae ; when making references. 
cred The reference made by the District Magistrate of. Bassein in his 


Criminal Revision No. 54 of 1899, dated the 3rd January 19009, is as 
follows :— . 

“J WAVE the honoar to submit the procecdings ol my Court in Crimi- 
nal Non-Bailable No, 54 of 1899, Queen-Empress v. Maung Lo Pe, in 
which the accused was sentenced to be detained for four years ina 
reformatory, and to say that the order passed by me appears to have 
been irregular in that the offender was not first sentenced to impri- 
‘sonment as required by section 8 of the Reformatory Schools Act. 

] would ask, therefore, that under section 439 of the Criminal Pro- 
cedure Code, the sentence passed by me may be revised, that the ac- 
cused Maung Po P& be sentenced to one month’s rigorous inprison- 
ment under section 380 of the Indian Penal Code, and that instead of 
undergoing his sentence he may be scnt to a reformatory school for 
four years undcr section 8 of the Reformatory Schools. Act.” 

The judgment of this. Court is as follows :— 

In this case the accused Nga Po Pé was convicted by the Assistant 
Magistrate of Basscin under section 380 of the theft of a pair of xagals: 
valucd at Ks, 2,000. The accused confessed his guilt, Ilis age was 
found by the Magistrate to be about ten years. He considered the- 
question as to whether he should be dealt with under section 562, 
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Criminal Procedure Code, but no one would stand security for him, 
The Mauistrate finally referred the case to the Di-trict Magistrate 
under section g (7) of Act VIE of 1897, ashe was not himself cmpower- 
ed under section 8 (2) of that Act. The District Magistrate concurred 
with the Assistant Magistrate in thi.king the lad looked about ten 
years of age, and without passing any sentence of imprisonment he 
directed that he be sent to a icformatory for fouryears. He subse- 
quently discovered his mistvke and applied to this Court on revision 
that a substantive sentence of one m nth’s imprisonment might be 
passed. On the receipt of this report this Court passed the following 
order p-~ i 

“ The Magistra'e should be directed to report whether the boy comes 
under cause (¢) of Sule tr of the rues publisved in section 368, Criminal 
Circulars ; al-o whether he is under or over the «ge of ten years. In 
the lat ercase he may come under Rule 31, clause (2), and the term of 
four years might stand. 

‘losave time notice will be served on the accused through the Dis- 
trict Magistrate to show cause why hs sentence in a reformatory 
should not be enhanced to five years under Rule, 1 cl.use (¢), read with 
clause Qi 

The District Magistrate has new taken further evidence as to the 
ase olths bayand hos found that he isbetween 15 and iG vears of age 
and cannot be sent to a relormatory. Ile also reports that there are 
no indica ions of any geuc al corm siion oF moral Character such as 
woud tring him under iule 1 of the relormatory rules. It is clear 
that in the first instance it would have been better to have whipped 
the boy as a juvenile offender and let him go. Tle was convicted on 
the 9th December last and hasbeen, 1 presume, in ‘custody since that. 
time. Jt would not be suttable to pass a sentence of whipping now. 
The orders passed by the District Magistrate are cet aside and the 
accused is s ntenced to undergo one moath’s simple imprisonment 
under section 380. The attentionof the Piustrict. Ma vistrate is mvited 
to the remarks of Aston, J, in Qucen-Lupress ve Nea Po Lin, 242, 
Printed Judgments, as to the necessity of taking trouble in releniny 
cases to this Court, 


PRefore A, BR. Birks, lsq. 
MAUNG PO wow MAUNG SHWE PHT, 
Mr. Wilkins--for Appellant (1 Mere Agaber-- for Respondent. 
oF tSien fags : ; ; Shen Faas Up ; : 
Hixamination of parties before fixing issues Civil’ and General Cireulars, pura 
graph 235. 

‘The direction contained in paragraph 235 ofthe Civil Circulars, namely, that it is 
generally desirable to examine the partics or their advocates before fixing issues, 
should be observed as a standing rule in cdl cases where rst grade advocates are 
not engaged on both sides, 

THE plamtiff appellant in this casc sued fo recover 2 02 acres of paddy- 
land mortyased by the first defencant in Kasdna £224, 60 , 1876, for Ks. 
So. The plaintalleges that the first defund nt sold to the second de- 
fendant for Ks Oo in 7ebfaune r2bo. The fist defendant denied 
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selves. As no attention seems to be paid to these instructions T shall” 
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the ‘mortgage, but said the plaintiff was his brother and he had - 
allowed: him to. work, it as a temporary, measure, and subsequently 


“gold the-land-to-the-second-defendant-for-Ks...60.- Tye: plaintiff-called-.- 


two witnesses; Nga.Tha Zan the first, is an ex-convict, and speaks © 
of the mortgage 26 years ago; the second is the ywathugyt, and 


“proves that the plaintiff has been paying revenue for 26 years, and also 
_ that when the plaintiff made a demand for Rs. 80 tre first defendant 


said nothing. 
The defendant called no w itnesses at all.. This is clearly a case in 


which the Court should have examined the | artics themselves, They 
were not represented by advocates in the Court of First Instance. 1 
-have frequently called the attention of Judg:s to the direction in para- 


graph 235 of the Civil Circulars, which points out that it is generally 
Gestrable to.exam ine the parties or their advocates before fixing i issues. 
This should be the standing rule in all. cases where first grade adyo- 
cates are not engaged on both sides, and even then it is a great means 
of arriving at the truth. The verified .plaint and written “statement is 
not of the same value asthe sworn evidence of the parties them- 


be obliged to remand cases till they are observed. 


’ The case is now remanded to the Court of First Instance to ex- 


amine the’ parties. The defendant in particular, if he still denies the — 


.mottgage, shouldbe questioned as to whether he remained silent —~ 


when the., plaintiff, made a demand in the presence of the ywathigyt . 


Civil. See 
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‘The proceedings to be returned in two months, 





Before A. R. Birks, Esq. “4 
: MAUNG MBIK and MA NE PAN 4. MAUNG AUNG MYAT. 


Maung Kyaw—for Appellant — | Maung Lu Ni—for Respondent ( ¢ defendant). 
(plaintiff). 


Mistake as to, where burden of proof lies—Question of law justifying second 


appeal. 


If evidence from a wrong » plac ing of the onus proband: is excluded and the evi- . 


dence offered on the issues {framed has been fully sone into, a mistake as to where 


the a of proof lies can maeely be a question of law which w ould justify a second 
appeal 


THE plaintifis-appellants in this case sued for redemption of 1° 404 


‘acres of paddy-land, alleging that they mortgaged~+o. the defendang in’ « - 


Kasén 1258 for Bs. 450. It would appear from the plaint that it was 
a verbal usufructuary mortgage, and that the land was to be'returned in ~ 
Labodwé 1260.. ‘The defence was that the land was to be redeemed 
in Tabodwe 1259, and as the plaintiffs were unable to redeem they 
made it over outright in the presence of witnesses. 


The Courts below both concurred in holding that the's suit should be ne 


dismissed, the Coure of First Instance holding that the plaintiffs’ wit- . 


._ gyt.and two other Witnesses called by the defendant w was of more value... : 


nesses being his sons and sons-in-law they were interested witnesses. 
The Lower Appellate Court held also that the evidence of thé ywathun. 
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itnoted the fact that land still stands in-the plaintiffs’ names in 
the revenue registers, but considered that the evidence of those regis- 
ters was hardly admissible at that stage. 

There are three grounds of appeal :- 

(1) That the Lower Appellate Court was wrong in 1 rejecting 
the register of transfer. 

(2) That the “Court of First Instance was wrong in holding that 
Tha Zan, the first witness for plaintiff, should have. been 
added as a party. . 

(3) That in law the appellants had, not lost their ‘right of re- 
demption. 

The last of these grounds is rather vague, but I understand Maung 
Kyaw to argue that as the defendant admitted a mortgage the bur- 
den of proof was wrongly placed on the plaintiff to prove the oral 
contents of the document he alleges was executed. Both Courts have 
found, as a matter of fact, that the term for ‘edemption was two years 

and not three as alleged by the defendant. ‘The plaintiff was not examin- 
ed as he should have been, but he does not allege in his plaint that 
there was a document when the mortgage was elected. and | am in- 
clined*to believe the defendant when he denies there was such a 
document. Vhe defendant was in possession and it was for the 
plaiitiffto begin. I have before remarked that unless evidence is 
excluded from a wrong placing of the ozws probandt, and the evidence 
offered on the issues framed has been fully gone into, a mistake as to 


where the burden of proof lics can rarely be a question of law which. 


would justify a special appeal. 

With, regard to the first ground of appeal, the Lower Appellate 
Court was not hound to refer to the revenue registers. Their pro- 
duction was not necessary to enable the lower ‘Appellate Court to 
pronounce judgment, and in any case this was a matter for the Lower 
Appcllate Court to decide ; wide Ruling in Upendra Mohan Ghose 
v. Gopal Candra Ghose (I. Le 21, Cal., 484). The Lower Appellate 
Court would indecd have been wrong ‘to reverse the decision of the 
Court of First Instance merely from a perusal of the revenue registers 
with reference to the powers. This point was decided in Gunput 
Royv. Ram Deour Roy (21, W. K., 416). ‘this ground of appeal 
‘therefore fails. 

The sceond ground of appeal is met by a reference to section 31, 
Civil Procedure Code. 1) do not consider it necessary to discuss 
whether the Courts below were right in holding that the term within 
which rede mption could be claimed was Sabodwé 1259. This isa 
question of fact in which they both concur. This appeal is dismissed 
with costs. 


Before A. R. Birks, Esq. 
MAUNG NI # MAUNG TAING. 


Mr. Chan Toon—for Appellant (plaintiff) | Mr. Jordon—fcr Respondent (defen- 
; dant). 


Abandoned land—State land- Declaration by Collector-- Upper Burma Land and 
Revenue Regulation, ss. 23 (e), 24 )—LEewidence Act. s. 116, 
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’ Givil Second. State land ‘in Upper Burma is very similar to waste land in lower Burma except 
-Appeal-No.-200-of that ¢ ecupancy rights conferring the status cf land-holder cannot be ‘acquired by 
ee 1899... _—_, mere length’cf pcste-sion and the:rules- provide: for the . issue of leases ins'ead of 
: : ‘grants, ‘Register XIX (a) is issued for State-lands and XIX (@)-for. non-State, 
March: lands. . 





28th. Senin A declaraticn by the Collector is necessary before abandoned landscan be treated 
7900. as State. Where ‘:overnment is not a party to the suit the person who is shown as 
— the registered owner of land in Register XIX (4) is clearly ‘entitled 'to eject his 


_ tenants and to recover possession of the land. 
‘THE piaintiff-appellant, Maung Ni, sued Maung Taing: for ‘the 
_ possession of 615 acres of paddy land which he declared -was_ his 
ancestral bobabaing property. The plaint a‘leges that he rented ‘it 
‘to the defendant in 1257 for four years without rent. The defendant 
replied that the land was waste land when he entered upon it with the 
permission of the hugyi Po Thet in 1826; and, though this is not very 
clearly stated, it appears that he denied that he was the plaintiff's 
tenant. The Court of First Instance framed four issues as follows:— 


(1) ‘ How the plaintiff came to be in possession of the paddy- 
- land marked (1) known as Zzn/e measuring 6°15 acres 
and valued at Rs. 30-12-0? © bd 
(2) In whose name the paddy-land in dispute is in the thugyi’s 
register of holdings ? Fe ode ‘ 
(3) On what condition the defendant Maung Taing worked and 
enjoyed the land in dispute ? ae 
(4) Whether or not the suit is time-barred under the Limitation 
Act.” 


The Court of First Instance found (1) that the land. had. been left un-. 
worked for about four or five years on account of a flood, but that. this 
did not amount to an abandonment by the plaintiff ;'2) that an inspection 
of Revenue Register XIX (4) showed that the plaintiff was entered in 
1857 as the owner and the defendant as tenant. The claim was there- 
fore decreed. The judgment concludes as follows: “The plaintiff 
“ Maung Ni has been recently appointed as a ywathugy/ in Nyaungywé 
“village. Beore he was appointed as the ywathugyz the registers of 

“holdings were taken possession of and sent by this Court to the 
“ district vecord-room.” [t is urged for the respondent that this 
remark shows that the Judge suspected the plaintiff would tamper 
with these records and it is aileged that the plaintiff had obtained 
false entries in these registers. I do not think there is any justifica- 
_tion for this’ view. The .defendant admits that he and the plaintiff 
were on friendly terms, and he asked the plaintiff to teach him cultiva- 
tion. He admits also that the plaintiff hired a man to cut down. the 
big Jeppan trees, and thathe had to pay Rs. 2, which corroborates 
the plaintiff's story that on the expiration of the four years the defend. 
ant was to work half the land. . It would appear that Rs. 4 was paic 
to.the man who cut the trees down, half of which was paid by: plaintif 
and half by the defendant. No rent seemsto have been paid, but the 
defendant admits rent was demanded. I think under these. circum 
stances that the finding of the Court of First Instance should, not haw 
been disturbed, for section 116 of the Evidence Act would debar th: 
tenant from disputing his. landlord’s title. The District Judge ha 


1900.| -COMMISSIONER, LOWER BURMA, AND SPECIAL COURT. 653 


however, reversed, the decree on the grounds that the land in dispute ¢yy27 secon, 
is State land within the meaning of section 23 (e) of the Upper Burma Appeal 
' Land and Revenue Regulation. This clause reads as follows: “Land No. 200 of 78 
_ “which has been under cultivation but has been abandoned, and to the 





“ ownership of which no claim is preferred within two years from the ae 
“commencement of this Regulation is State land”, z.¢., land belonging "1900. 
to or at the disposal of the Government. Now State land in Upper | —— 


Burma is very similar to waste-land in Lower Burma except that 
under section 25 {a), occupancy rights, conferring the-status of a land- 
holder cannot be acquired by mere length of possession, and the rules 
' provide for the issue of leases instead of grants, wide Rule 37 of the 
General Rules published with Revenue Department Notification 148, 
dated roth May 1892. Register XIX (4) which was inspected by the 
Myoék is published at page 108 of the Upper Burma Land Revenue 
pamphlet and is the Annual Record of Rights fora village of “ non- 
_ State lands. A somewhat similar form, Register XIX (a), is used for 
State lands. The District Judge appears to have overlooked the fact 
that under section 24 (1) a declaration by the Collector is necessary 
before abandoned lands can be treated as State. The fact that the 
land in dispute is entered in Register XIX (4) which is the record of 
rights for non-State or dodabaing lands shows clearly that no such 
declaration has been made, and the fact that no land revenue has been 
assessed is not accounted for if the lands were State. If the District 
Judge is of opinion that the land should be declared State he should 
report the fact to the Collector who could then take proceedings 
under section 24.. Government is not a party to this suit, and as long 
as the plaintiff is shown as the registered owner in Register XiX (8), © 
he his clearly entitled to eject his tenants and to recover possession 
of the land. The decree of the District Judge is reversed znd that of 
the Court of First Instance restored with costs throughout. : 


_ Before A. R. Birks, Esq. 


© Ap ba Ina Tai 
dies @3 aK CHEIN «. MAUNG THA.GYI ano tunes oruens. 

Messrs. Eddis and Connell—for Appellant.| Mr. Chan Toon—for Respondents  Ciysl Seca 
(defendant). {plaintifis.) : _ Appeal 

Question of status as daughter in administration proceedings—Question of sary 
“status as daughter in regulary suit—Incidental determination of question— : . 

Competent Court—Res judicata—Act XIV of 1882, $ 13. Marek 

When the appellant A applied as the daughter of B for letters of administration _ oth 

to the estate of B and an issue in that case was framed as to whether she was the 1900 

daughter of B. ' a ; Soon 


Held,—that the question which there arose as to whether A was’ the 
daughter of B was a question which it was necessary for the Judge to determine 
- incidentally, for-the purpcse of determining whether she had a prior right to 
have letters-of-administration granted to her, and that the District Judge in dis- 
posing. of A’s application for letters-of-administration was not a competent 
Court within the meaning of section 13 of Act XIV of 1882 to‘determine with con- 
_ Clusive effect her status as daughter of B, 

Held,— therefore that the question as to whether A was the daughter of B was 

not res judicata in a regular suit where such status required tc be determined. 
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Tus is an appeal under section 24 of the Lower Burma Courts Act. 
It appears that the appellant, Ma Chein, applied for letters-of-adminis- 


tration to the estate-of Maung-“Fu-as being hisdaughter by Ma bon 


Lon. An issue in that case was framed as to, whether she was the 
daughter of Maung Tu, as the respondents, who, were partics to that 
application filed caveats objecting to the grant-to her on the ground 
that she was not his daughter. This issue was decided in the “appel- 
lant’s favour and letters were granted to her as daughter of Maung 
Tu. The respondents are the children of the other wives of Maung 
Tu, Ma Ngwe and Ma O, and sued for possession of the property of 
Maung Tu on the ground that Ma Chein was not the daughter of 
Maung Tu. The Courts below had both decided in the regular case 
and on first appeal that Ma Chein was not the daughter of Maung Tu, 
and the question thus arises as to whether the finding of the Deputy 
Commissioner on this issuc in the administration case under Act V_ of 
1881 is a bar to the plaintiff's point as this suit was directly and sub- 
stantially in issue in the former proceeding. ‘The respondent’s advo- 
cate relies on the ruling in Arunumoyi ‘Dasi v. Mohendra Nath 
Wacddar, 1.L.R., 20 Cal., 888. In that case it was held that 
the construction of a will was incidéntal for the purpose of determin- 
ing the question of the representative title of the applicants and 
would not preclude the plaintiff from obtaining a construction of the 
will in'a separate suit. The Court remarked that a procceding under 
the Probate and Administration Act was not a suit properly so-called, 
but takes the form of a suit according to the provisions of the Civil 
Procedure Code. ‘The casesof Bars v. Jackson, \. Y. & C., Ch. 585, 
and Duchess of Kingston, 2Sm.C. C., 8th edition, 784, were referred to. 
Birvj Nath De v. Chandar Mohan Banerji \. \s. W., 19, Alla. 
458, has also béen cited as showing that the question is not res judi- 
cata. “] do think this case is applicable, as it is clear that the 
Court of Probate in finding that a will was proved was not bound also 
to find whether the testator had a disposing power. The third case 
cited by the respondent’s Advocate is Jagannath Parsud Gupta v.. 
Runjit Stagh, 3... R., 25 Cal; 354. This case is also not 1 think 
applicable as the grant cf Iette rs to the defendant would not deter- 
mine the question. of inheritance or the right to be appointed as 
“ Shebait.” Mr. Connell has not cited any authoritics but relies on the 
fact that the questien a to whether Ma Chein was a daughter of 
Maung Tu was directly in issue in a suit between the same parties, 
The ruling in Aréshna Behary Roy v. Rumwari Lall Roy, 12, Bom- 
bay Law Reports, 391, would seem in favour of Mr. Connell’s conten- 
tion. Their Lordships of the Privy Council there held that ‘ where 
‘a material issue has been tried and dctermined between the same 
Parties in a proper suit and in a competent Court as to the status of 
‘one in relation to the other, it cannot, in their opinion, be again tried 
“in another suit between them.” The question scems to turn on the 
question whether the Deputy Commissioner sitting as a Court of 
Probate is a “competent Court” within the mcaning of section 13, 
Civil Procedure Code. Mr, Chan Toon argues that, though.an appeal 
lies to the High Court under section 86, yet there is no second appeal. 
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It has been held in several cases that the decision of Revenue Courts 
-are no bar to the same rights being determined in the Civil Courts, 
and also that a decision by a Small Cause Court cannot be pleaded as 
ves judicata, vide Bholabhar v. Advsang, J. L. Rg Bom., 75. 
On the other hand it was held Sudbammal v. Huddlestone, 1. L. R., 
~19 Madras, 273, that there is no authority for the gencral: proposition 
that.the competency of one Court as compared with another is affect- 


Civil Second 
Appeal No. 166 of 
1899. 


March 
. oth 
1990. 








ed by the circumstance that in one case an appeal lies inthe fr-t in- - 


stance to the District Court and in the other directly to the High 
Court. ‘the question of res judicata was discussed at some length 
in. Rajah Rum Bahadcor Singh and Mussumut Lachoo Kaer, Indian 
‘Appeals, 12, page.23. In that case the High Court of Calcutta held 
that the rule of ves judicafu ought to apply to judgment in rent 
suits, and they also appear to have considered that the decision of an 
_issue as to separate or Joint ownership in an application for a certifi- 
cate under Act XXVII of 18€0 would act as res judicata. Their Lord- 
ships of the Privy Council observed “though this proceeding is 
relied upsn by her. as constituting res judicata, Counsel of their 
‘Lordship's bar have not argued that it has this effect inasmuch as 
the only question to be determined in this proceeding is one of ‘re- 
presentation ’ not otherwise of title’ This decision does not appear 
to have been expressly referred to in 20, Cal., 888, put the same 
principle is affirmed there. The question as to whether Ma Chein 
was the legitimate daughter of Maung .u was a question which - it 
was. necessary for the Judge to determine “ incidentaliy” for the 
purpose of seeing whether -he had a primd facie right to have letters- 
of-administation granted to her. 1 would hold therefore that the 
District Judge, in disposing of Ma Chem’s application for letters-of- 
administration, was not a ‘competent’ Court within the meaning of 
section 13 of Act XIV of 1882 to detcrmine with conclusive effect her 


status as daughter of Maung Tu. The Courts have therefore rightly - 


decided that this question is not ves judicata, and this being the only 
ground of appeal, the appeal must be dismissed with costs. 


Before A. R. Birks, Esq. 
BUZARALLI v. APPUZUNBEE. 
Mr. Agabeg—for Appellant (plaintiff). | Mr, Lentcigne on Respondent (defen- 
é “ ant). 
Mohammedan Law—Restitution of conjugal vights—Stisulation at time of mar- 
.riage—Condition precedent to cause of action and to enforcement of decree. 
Where a Mohammedan husband at the time of marriage with his wife contracted 


be with her that if she could not agree with her mother-in-law he would build her a 
separate house. : 


Held,—that the building of a separate house, though it might be a condition . 
precedent to the enforcement of the decree, was not a condition precedentto the’ 


-cause of action for restitution of conjugal rights. 

_THE appellant in this case is a Mohammedan and sued his wile for 
the restitution of conjugal rights. ‘The marriage was admitted but 
the defendant pleaded that at the time of. her Marriage a contract 
‘was entered into that if the defendant could not agree with the 
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Civil Second plaintiff's parents he should build her a scparate house in Bilugyun 
Appeal No. 282 quarter. ‘The defendant admitted that he had promised to build “her 





F189. gouges "The Courtof Firs Instance found as a fact that the wife had — 
March left the plaintiff's house as she had a row with her mother-in-law, and 
oth gave the piatotiff a decree for the restitution of conjugal rights as 
1900, soon as hr husband had budt her a separate house. On appeal the 
— suit wis dismissed on the ground that it was premature till the hus- 


band had built a house. There are four grounds of appeal stated as 
follows : 

He (a) That the Lower Appellate Court erred in Jaw in construing 
the marriage contract to mean that the building ofa 
separate honse by your petitioner was a condition pre- 
cedent to the accruing of his cause of action. 

(6) That the marriave between your petitioner and the re- 
sponde nt having been admitted, his cause of action for 
restitution of conjugal rights accrued on the refusal of 
the respondent to live with him and such refusal was 
established, 

(c) That there was no evidence that your pctitione: r had 
refused 'o butid a separate house for the respondent, or 
to maintain her, er that he had ill-treated her, and 
therefore there was no jus ification for the respondent 
leaving your petiti Mer’s protection. 

(2) That the building of a separate house by your petitioner 
might be made a condition precedent to the cnforce- 
“ment of the decree as was done by the Court of First 
Instance in its deerce.” 

Yt would apnear from the last ground of appeal that the apepelinnit 
is wil ing to build a separate house before he tikes steps to enforce 
his deerce, and all that Lam asked todo is to restore the decree ef the 
Court of Iirst Instance. No authorities have been cited by the advo- 
eates concerned. ‘Phe case is, however, not. dissimilar from //amid- 
unnessa Dthl uv. Lohtruddin Sheth, 1. Va. W437 Cal, 070, where -it 
was ueld that apleathat the husband had entered into a stipulation . 
atthe time of marriage that he would reside with his wife in the 
house of her father and had not done so, that this was nol a sufficient 
reason 10 refuse a decree for the roattindtion of conjugal rights when 
the marri:ge has been consummated. The decision of the Lower 
Apjell te Court is reversed and the decree of the Court of First 
Instance restored with costs th:oughout. 


Before A. k. Birks, lisq, 


Civil Second ey MA SHWE HMYIN, (2) MA NYUN anc (2) MAUNG PO CHEIK 
ippeal No, 196 of v-(1) MAUNG PAN WA ano (2) MA TOK, 


189g Messrs, Fox, Burjorjee, and Dantra ~-| Maung Thin—for Respondents (defen- 
April. for Appelants tpiaintitls). dants). 

and : Contract by Minor—Voidabtlity at option of minoy—Doctrine of ratification of 
1900, - contract by minor. 
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any Act, Regulation or Rule havine the force of law. Scetion 16 of Burma Act, 
1 of 1899, provides that “any portion of any fine levied under sections to, 11, 1 

“and 13, or any part of the moneys or proceeds of articles seized and ordered to bé 
ef forfeited under this Act, may be paid to ary person who has contributed in any 


* way to the conviction.” ‘There is, therefore, au express provision of the law on the, 


subject, and the limitation imposed by Rule 7 of the Rules under the former Act 
does not apply. 

SECTION 16 of Act III of 1867 provided for the payment of any portion 
‘of a fine imposed under sections 3 and 4 of the Act as a reward to an 
informer. Section 13 was remitted and this rendered it neccssary to 
frame Rule 7 of the rules published with Judicial Department Notifica+ 
tion 286, dated 2oth August 1896. Act XVI of 1884 was also silent as 
to the payment of rewards and this Act is also referred to in Rule 7 for 
this reason. These rules do not affect the payment of reward under 
‘the express provision of any Act, Regulation or Rule having the force 
of law” Section XVI of Burma Act, 1 of 1899, provides that “e any por- 
tion of ary fine levied under sections 10, 11, 12 and 13, or any part of 
“the moncys or proceeds of articles seized and ordered to be lorfeited 
“under this Act, may be ‘paid to any person who has contributed in any 
‘way to the conviction.” ‘There i is, therefore, an express provisiun of 
the law on the subject, and the limitation imposed by Rule 7 of the 
rules under the former Act docs not apply. The sentence in default 
passed on the first accused under section 12 is reduced to three weeks’ 
rigorous imprisonment. ‘The other sentences would appear to be 
passed under section t1, though this is not clearly stated in the order. 
‘fhe finding should specily the section, and if the section has two (2) 
clauses, the clause under which the accused are convicted. The fines 
in the ne have been paid, and it must be presumed that the accused 
2, 3, 4,5, 6, 7,8,and 9 have been convicted under clause 1 of section 
11. The sentences passed in default are also excessive, and for formal 
purposes are reduced to scven days’ rigorous imprisonment in each 
case. 
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The English decctrine of ratification of contracts by minors is not expressly 
stated in the Contract Act; yct the principal appears to have been adopted by the 
Courts in India. A contract entered into with a minor is only voidable at the 


option of the minor 
Kashiba v. Shripat Narshiv, 19 Bom., 697, referred to Sashi Bhusan v. 


vege Nath Datt 1. L. R. 11 Cali, 552, and Mohamed Arif yv. Saraswati 
ebya, 1. L. R., 18 Cal., 259, followed. 

THIS is an appeal under section 24 of the Burma Courts Act. The 
plaintiffs Ma Shwe Hmyin, Ma Nyun and Po Cheik are the surviving 
children of Ko Sanand MaE Bon. Ko San died before his wife, who died 
in Tawthalin 1255. The first plaintiff and her elder sister Ma Ngwe Sin 
‘(since deceased) allege that they mortgaged the paddy land in dispute 
to the defendants Ko Pan Wa and his wife'in Pyatho 1236 for a loan 
of Rs. joo. It is admitted that this mortgage was registered as an out- 
right sale, and that at that time Ma Nyun was 16 and Po Chceik only 
12. Both these minors were made to sigt. before the thugyi, their 
consent to the transfer. The suit to redeem was brought on the 25th 
September 1898. Ma Nyun had then attained her majority, but Po 
Cheik was still a minor and was represented by Ma Shwe Hmyin, the 
first plaintiff, as next friend who also appears in the Court in that 
capacity. Mr. Fox contends that under section 11 of the Contract 
Act and 7.0f the Transfer of Property Act, the sale or mortgage as far 
as the minors were concerned was absolutcly void. It was held, how- 
ever, in Sash? Bhusan Dutt v. Fadu Nath Dat, 1..R., 11 Cal., 552, 
that a contract entered into with a minor is only voidable at the option 
of the minor, and. this ruling was followed in Afohamed Artf v. Saras- 
watt Debya, 1. L. Ry 18 Cal, 259. The English doctrine of ratifi- 
cation of contract by minors is not expressly stated in the Contract 
Act (vide note to section 11 of Cunningham and Shephard’s Commen- 
tary, Sth [dition); yet the principle appears to have been adopted 
by the Courts in India and is expressly affirmed in Kashiba v. 
Shripat Narshiv, 19 Bom., bg7. The plaintiffs were represent- 
ed by Messers. Burjorjee and Danira when they filed their suit. 
Ma Myin must be held to have ratified the contract as she had 
attained her majority then. Mr. Fox raises a further objection 
that Ma Shwe Hmyin was not a suitable next friend to appoint, 
as the children being entitled to separate shares on the death 
of the mother her interests were adverse to Po Cheik. This objection 
was not, however, taken in the Court of Iirst Instance, and, I think the 
Lower Appellate Court was right in refusing to allow it. The eldest 
daughter in Buddhist Law represents her mother and would be the 
natural guardian to appoint for the custody of the minor children. 
On the death of Ma Ngwe Sin, Ma Shwe Hmyin was the eldest 
daughter. Another ground of appeal taken is that the judgment 
of the Lower Appellate Court is not a judgment within the meaning 
of section §74,C.P.C. As far as the facts go the statement is 
correct, for on the main question as to whether the transaction was a 
mortgage or sale the judgment consists of the following words: ‘The 
Lower Court went fully into the question and T think came toa right 
decision. I sce no. grounds to interfere.’ In the case reported at 
page 64, Printed Judgments, it was pointed out that the Appellate Court 
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-was bound to exercise its own judgment on the evidence. It can 


Appeat No. 196 of hardly be said that the above remark complies with the: provisions of © 


_ 189 Qe" 


—, 


April | 


and. 


1900.- — 


oes, 


section 574, and the appeal has therefore been argucd on the facts. 
The -evidence ‘is, certainly. conflicting. he first plaintiff Ma Shwe 
Hmyin and her sister Ma Nyun deposed to the fact that the trans- 
action was a- mortgage, and they are corroborated by three witnesses. . 
Maung Ka and Ma. Ngwe are related to the plaintiffs and the second ' 
Maung Kauk has been in jail. This was the reason given by the Court of 
First Instance for discrediting their evidence. Maung Ka ‘says the land 
was worth’Rs. 2,000 at the time of the mortgage. The defendant says it 


would’ be worth Rs. 30 an acre and, as the area was 58.50 this would . 


bring the value to about Rs. 1,755, so that the price given was quite in- 
adequate. Irom the witnesses called by the defendants it would appear 
that the defendants wanted Rs. 800 and the plaintiff would only give 
Rs. 600, and Maung Kauk says Rs. roo of the price is still owing. T he 
thugyi's evidence shows that he would not effect a transfer except as 
an out-right sale and he admits that the land is now worth Rs, 2,000,'and 
that when the transfer was effected the land was worth Rs. 27 per acre. 
I think this evidence is nearly. conclusive as to the fact that the land 
was really mortgaged and not sold outright. Ma Shwe Hmyin would 
not, as natural guardian of her younger sister and brother, have agrecd 
to sell for Rs. 200 land that was worth Rs. 1,5¢6. 1 donot ‘think the evi- 


‘dence of Maung Ka and Ma Newe should be’ treated as worthless: 


merely because they are related to the plaintiffs. The decrees of the 
Lower Court are reversed and the plaintiffs will obtain a usual decree 
forredemption within two months on payment of Rs. 7oo with costs 
throughout. 
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MAUNG GYI vw. MAUNG MIKIK GALE. 

. Messrs. le Baw—for Defendaut-appellant. 
Additional wii nesses,—Power of Civil Court to call for--Civil Proceedings between 

partics—Practice—Crivil Procedure Code, s. 171. 


“In criminal cases a Magistrate no doubt should exercise his discretion and 
may give remands in order to allow additional evidence for the prosecution or de- - 
fence to be brought forward, for itis a matter of public interest that crime should 
not go unpunished, or an innocent man be punished. ‘The same considerations 
do not apply to civil proceedings between parties. It is true that section 173, Civil 
Procedure Code, gives the Court power to call additional witnesses not named. by 
the partics, but the power is rarely cxercised as the partics themselves. are gencral- 
ly required to look after their own interests. 


Tne plaintiff-respondent in this case, Maung Mcik Gale, sucd Nga 
Maung Gyi for redemption of a piece of paddy-land, area not stated, 
which he alleged was Ict out to the dcfendant’s father, U Po, for Rs. 15 
in the year 1248. The plaint is loosely drawn up, but it is evident 
that the plaintiff really claimed to redccm the land for Rs: 15... The 


~ defendant replied that the Jand was so!d outright to his father in 1246 


and that he has been in possession and paying revenue on the land 
for 13 yeurs since his father’s death. The Court of First Instance ex- 
amined the witnesses produced by the plaintiff ou the roth February: 
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i898 and, as they merely gave hearsay evidence, dismissed the 
suit without calling on the defendant for a reply. The plaintiff ap- 
- pealed to the District Judge of Myaungmya who delivered the follow- 
ing short judgment: ‘As the defendant alleged that a sale has taken 
place, the onus of proving such sale Jay upon him. The proceedings 
are returned to the Lower Court for retrial under section 562, Civil 
Procedure Code.” The Judge might have very well directed the Judge 
below to have examined the parties, vede paragraph 235, Civil Circu- 
lars. 1 have not the grounds of the first appeal before me, but if the 
~ Court examined all the witnesses produced by the plaintiff it was not 
necessary to call upon the defendant if the plaintiff failed to prove his 
‘case, and scction 562 has no application. The burden of proof was 
correctly placed on the plaintiff to prove the mortgage which was 
denied. Onthe remand the Court of First Instance examined three 
more witnesses for the plaintiff on the 26th May; only onc of them 
said that the defendant had admitted the mortgage in his hearing. 
The other four witnesses only said they were told by the plaintiff that 
there was a mortgage. The defendant called four witnesses; two of 
them merely gave hearsay evidence, but two stated they were present 
when the*plaintiff sold the land to the defendant’s father. “The Court 
of First Instance wrote another judgment dismissing the suit, pointing 
out thatesince the payment of the Rs.15, the area of the land had 
increased from 15°39 acres to 43°94 acres, and that the defendant had 
acquired the status of a landholder as having been in revenue-paying 
possession for 17 years. The plaintiff appealed again. The Lower 
Appellate Court remarked that no other course but to dismiss the suit 
was possible to the Court of First Instance on the evidence, but con- 
sidered the trial insufficient and decided to take evidence itself, 
The plaintiff and his daughter were examined and created a favourable 
impression on the District Judge who allowed redemption of the land 
on payment of Rs. 15 with costs. Now it is true that section 171, 
Civil Procedure Code, gives the Court power to call additional witnes- 
‘ses not named by the parties, but the power is really exercised as the 
partics themselves are generally required to look after their own in- 
terests. In criminal] cases no doubt a Magistrate should exercise his 
discretion and may give remands in ordcr to allow additional evidence 
for the prosecution or defence to be brought forward, for it is a matter 
of public interest that crime should not go unpunished or an innocent 
man be punished. The same considerations do not apply to civil pro- 
cecdings between parties. In the present case the plaintiff had two 
opportunities given him of proving his case and failed on both occasions, 
There is nothing in the judgment of the Lower Appellate Court which 
shows that the Court of Iirst Instance declined to examine the witnesses 
produced or did not deal fairly with the matcrials before it. The defend- 
ant himself has not bcen examined even now, and the Lower Appellate 
Court has rcally only heard the evidence on one side, In its second 


judgment the Lower Appellate Court admitted it had made a mistake as - 


to the burden of proof, and it should have acted on its opinion that the 
evidence was quite insufficient and dismissed the appeal. The decree 
of the Lower Appellate Court is set aside and the suit will be dismiss- 
éd with costs throughout. 
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Before A. R. Birks, Esq. 


 MAUNG SAN YA 9.A.S,5S. P. L. VENKETACHELLUM CHETTY. 
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Messrs. Hla Baw and Tun Win—for | Me. anime Sane or 
ants), ats Sgt hee 


Appellant (plaintiff), 3 
Equitable movigage—Mortgage by deposit of title-deeds—Executory agreement — 


Registered instrument—Priority—Registration Act, s..48.° 


An equitable mortgage.is not an oral agreement within the. meaning of section . 


48 of the: Registration Act. A mortgage by deposit of title-deeds is a complete 


doesnot by.virtue of that section. take: priority. against.an equitable mortgage ‘by 

deposit -of title-deeds. 
Coggan v. Pogose; 1. L. R., t1 Cal., 158, followed. © 
Pethapermal Chetty v. Philips, S, ].,-555; referred to, 


THE facts of this-case. are as- follows:—The plaintiff-appellant — 
. Maung San Ya sued the respotidént Venkatachéllum Chetty and 


Maung O for a declaration of his title’ to holding No. 16 in Hlabalu 


_kwin wiedsuring’ 103-43 acres, which he purchased from Ma Hla Byaw 
by- registered deed of sale, dated the grd February 1896, together with. 


94:09 acres in Okpo kw7z for Rs. 2,950 (Exhibit I). The original owner 


_of this land-was Maung Tha Zan; and Ma Hla Byaw had purchased 
_ these two holdings with tow others in Kyaung Za Ganand Thabyu wins 
from Tha Zan, through-her agent Maung Po -On,.on the 27th. January 

F895: for Rs. 4,000 (Exhibit 11). “The‘first defendant says. these lands — 


were mortgaged to him in. 1892 by the deposit of title-deeds and ‘it is ad- 
mitted in the plaint that he obtaimed-a mortgage decree against Maung 
Tha Zan in Civil Regular No.-5 of 1895 when the property in dispute 


_ Was attached’ and sold. The sécond défendant purchased the lands 
for 'Rs.. 2,650 in July 1896. .The plaintiff, Maung San Ya, applied to 


the District. Judge undér section 332, Civil Procedure Code, but 


tlie application was rejected by the:District Judge on the ground that: 


he: was still in- possession atid must bring a-regular suit. This order 
Was passed onthe 16th September 1896. The: question to be decided 
is whether the plaintiff in this case purchased with notice of the first 


, act atid not an executory.agreement. Section 48 of the: Registration: Act is there- | 
‘.. fore inapplicable :to such a transaction. The holder of a registered instrument: 


defendant’s Hen. The Court of First’ Instance found that the Chetty 


had. filed his suit on 26th August 1895, atid obtained a decree against © 


Maurig Tha Zan-an the 24th October 1895. It is admitted that Ma - 


Hla Byaw-was not made a party to that suit.. The Court held that the 


salé of the-plaintiff was.Jond fide, and relying on the ruling in Chellapa 


Chetty v. Yageppa-Chetty, page151, Volume Ill, Burma Law Reports, . 


décrééd possession to the plaintiff.. The-Lower Appellate Court held 


that the plaintiff and Ma Hla Byaw: had constructive sioti¢e of the 
Chetty’s lien, and that the whole circunistances of the case pointed’ to 
fraud: and dismissed the suit without costs.. The first question discuss+ 
ed in-arguing' the present second appeal was whether the-‘docirine laid 
down in Coggan 7. Pogose, 1. L; R., 11 Cal:, 158, that** a‘ deposit of 
‘“title-deeds of céttain property under a verbal arrangement to'secure'a 
“payment-of debt is not:an oral agreement or declaration relating to 
“such property: within-the meaning of section 48 of the Registraion 
Act” was bitidiii¢ in-this- Court: . Itswas'argued< before the Lower 
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Appellate Court that this decision has not been followed in the Courts 
in Burma. Two cases decided by the learned Recorder and published 
at pages 19 of Volume II and 151 of Volume III of the Burma Law 
Reports are cited in support of this. argument, as also the decision of 


‘the Special Court published at page 555, S.J. I have examined these. 


cases. The ‘head note to the suit, Steel Brothers v. Cassim Hassim 
Whesbes and others is misleading, for though séction 48 of the Regis- 
tration Act was referred to and. quoted, the question of priority was 
_ decided on other grounds, 7.¢., that the defendants had made all re- 
asonable enquiries with respect to the title-deeds from the first defend- 


ant who was aware of the deposit and denied it. In the second case - 


the Recorder also held that the plaintiff had made reasonable enquiries 
and Coggan v. Pogose was notreferred to. In Pethapermal Chetty v. 
Philips 555, S.J.; Fulton, J., appears to have considered the doctrine 
laid down in Coggan v. Pogose, as placing purchasers ina precarious 
‘position ; but I cannot find that that decision was over-ruled, for there 
were apparently admissions inthe plaint which rendered section 48 of 
the Registration Act applicable. In Shepherd’s Transfer of Property 
Act, fourth edition, published in April 1899; Coggan v. Pogose is quoted 
with approval in support of the following proposition: “A mortgage by 
“‘ deposit of deeds is a complete act and not an executory agreement.” 
Section 48 of the Registration Act is therefore inapplicable to such a 
transaction. The holder of a registered instrument does not by virtue 
of that section take priority against an equitable mortgage by deposit 
of title-deeds. The Lower Appellate Court was therefore wrong in 
_ its finding that the equitable mortgage was an oral agreement within 
the meaning of section 48. If this finding were correct, the final deci- 
sion of the Lower Appellate Court could only be supported on the 
ground of fraud. The respondent’s advocaté does not allege that the 
transfer by Maung Tha Zanto Ma Hila Byaw was fraudulent, but nerely 
that there was gross negligence on her part. It remains to consider 
the evidence. It appears from Ma Hla Byaw’s evidence that she gave 
her agent ageneral power-of-attorney. This has not been filed in the 
case but is referred to as Exhibit V, and was subsequent to Exhibit III, 
which is dated 25th April-1894. It wes under the second power that 
__ he purchased the property for her. This second power I. have ascer- 
tained was dated the 29th January 1896, z.e., five days prior to the deed 
of sale to.San Ya. The Jands were purchased by her in January 1895, 
and resold to plaintiff in February 1896, and during the interval they 
were let out to Maung Pein. She says she. took Tha Zan's lands in 
Satisfaction: of old debts and the documents evidencing these debts 
were destroyed. She knows very little about the value of the land 
and says she kept no accounts. She says she acted on the advice of 
her agent who reported that Tha Zan was registered as owner. She 
did not enquire whether there were documents of title, but she was 
aware that he was indebted. to Chetties. She cannot. produce tax 
receipts ‘from her tenants. Maung Shan Ya, the plaintiff, says he. pur- 
_ chased the lands because he knew there was no mortgage in respect of 
_, them, but he’ professes:not to know.that the land originally belonged 
to Tha.Zan,: though he lives in the-same' village’ as Tha Zan’s father. 
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It appears from Po O’s evidence that Tha Zan promised to make 
over the grants of the paddy-land when he purchased on behalf of Ma 





Hla-Byaw; but-he-never,did-so. The evidence of U Bein shows that 
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plaintiff and Tha Zan’s father were actually living together. It would 
appear from the evidente of the ywathugyé called by the defendant 
that though Ma Hla Byaw was entered in the register as owner, Maung 
Shein told him that it really belonged to Tha Zan, and Tha Zan paid 
the revenue to him. I thinkon the merits the Lower Appellate Court 
has come to a right conclusion that the plaintiff had constructive notice 
of the chetty’s lien. 
The appeal is dismissed with costs throughout. 


Before A, R. Birks, Esq. 
MA THA MA PRU wv. MAUNG BON, 
Mr. Chan Toou—{for Complainant. | Mr. G. B. Dawson—for Accused. 


“ Maintenance, Revision of order for—Declaratory decree of Civil Court 


affecting order of Magistrate. 

An application for maintenance is not a “ complaint” of an offence, and an order 
for the payment of a monthly allowance is not a conviction for an offence, and 
consequently is not appealable. They. are, however, “ judicial proceedings ” and 
subject to revision by the High Court undcr section 439, Criminal Procedure Code, 
These proceedings are not, however, purely civil proceedings. An order for the 
maintenance of a wife duly made under section 488, Criminal Procedure Code, 
cannot be superseded by a declaratory decree of a Civil Court to the effect that the 
wife in whose favour such order had been made has no right to maintenance. 
Conversely where the wife is held by a Criminal Court not to be entitled to main- 
tenance, unless she is successful in obtaining a revision of that order, she will be 
debarred from obtaining a declaratory decree in a Civil Court that she is entitled 
to maintenance. hw get paid 

Held, —therefore, that awoman who had. claimed maintenance for herself and 
child before a Magistrate and obtained an order of maintenance for her child only 
was not precluded from claiming maintenance for herself on the ground that her 
advocate had made an unauthorized statement that she was divorced from her hus- 
band, and was not debarred from obtaining an adjudication on the question whether 
she wits divorced from her husband and whether she had instructed her advocate 


.to admit that she no longer held the status of a wife. 


THIS isa reference by the District Magistrate of Akyab. The 
order of reference is given below. ‘The question to decide is whether 
Ma Tha Ma Pru is precluded: from now claiming maintenance for 
herself. (having obtained an order of maintenance for her child) on the 
ground that her advocate had made an unauthorized statement that 
she was divorced from her husband, ‘The District Magistrate is of 
opinion that the principles underlying sections 240 and 4094 of the 
Criminal Procedure Code apply, and that the respondent, having 
virtually been “acquitted ” by the withdrawal of the claim for main- 
tenance for the wife, cannot now be held liable. ‘The sections quoted 
refer to the withdrawal of criminal prosecutions. In I. L.R., 16 Cal, 
781, Nur Mahomed v. Bismulla Fan, it was held “ that bastardy pro- 
ceedings under section 488, Criminal Procedure Code, are in the nature 
of Civil Proceedings within the meaning of section 120 of the Evidence . 


‘Act, and that the person charged is a competent witness on his own 


behalf.’” Again in Wilde phonsus v. Malone, Panj. Rec., 85, page 26, it 
was held that an application for maintenance was not a complaint of an 


1900.] COMMISSIONER, LOWER BURMA, AND SPECIAL ‘COURT. 663 





=— $$$ 





offence as defined in section 4 of the Codec, and in 7, W. R. Cr. 10, it 
was held that an order for the payment of a monthly allowance to an 
illegitimate child is not a conviction for an offence and consequently 
~is not appealable. They are, however, “judicial proceedings,” and 
subject'to revision by the H igh Court under section 439, Criminal Pro- 
cedure Code, vide 5 Bom. H.C.Cr. 81. In I. L.R,, 20 Cal., 351, it 
was held that the procedure in Chapter XX for summary trials, was 
not avplicable and evidence should be recorded under section 355, 
Criminal Procedure Code, as in summons cases. On the other hand 
these proceedings are not purely civil proceedings. In 20, W. R., it 
was held that the decree of a Civil Court could not affect the order of 
the Magistrate made under this chapter and that a Civil Court had no 
“jurisdiction to determine a question of paternity. This Ruling was 
followed in I. L.R., 18 All., page 29, where it was held that an order 
for the maintenance of a wife duly made under section 488 of the 
Criminal Procedure Code cannot be superseded by a declaratory 
decree of a Civil Court to the effect that the wife in whose favour 
such order had been made has no right to maintenance. In the pre- 
sent case the converse applies. Ma Tha Ma Pru has been held by the 
Criminal Court not to be entitled to maintenance and unless she is 
successful in obtaining a revision of that order, she will be dcbarred 
from obtaining a declaratory decree that she is entitled to maintenance. 
Jn these guasz-civil proceedings where the respondent can be sworn, 
I think it is safer to follow the analogy of section 13 of the Civil 
Procedure Code and the principles of equity and good conscience 
referred te in section 4 of the Lower Burma Courts Act. The section 
quoted by the District Magistrate is only applicable when “ offences ” 
have been committed, the word offence being expressly mentioned 
in section 403, Criminal Procedure Code, If this were a civil case, 
“1 do not think the plea of res judicata could be raised. It is quite 
possible that the petitioner’s advocate was misled by the loose way 
in which the word fwa ¢hz is used by the Burmese. Mr. Jardine 
pointed this out in AZaung Shwe Linv. Mi Nycin Lu, 175,5.J. There 
may be a separation without the status of husband and wife being 
terminated. Now the petition in Criminal Miscellancous 47 scems to 
negative the supposition that the petitioner was divorced, as desertion 
“is allege d, and also that the respondent took another wife without the 
petitioner’s consent. The petitioner was never examined on oath and 
she has now filed an affidavit that she is not divorced. The case must 
be remanded under section 428 for additional evidence on the follow- 

ing issues :— 
first.—Is Ma Tha Ma Pru divorced from the respondent 

Maung Bon? 
Second.—Vid she insiruel her advocate to admit that she 
no longer held the status of a wife? 

If it is found that no divorce has taken place and that the advocate 
was in crror in making this admission, a further issue will arise as to 


whether the petitioner is entitled to maintenance for herself as well 


as her child. The findings on these issues, together with the addi- 
tional evidence in the case, will be certified to this Court under section 
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_ Criminal Revision 439 read with section 428, Criminal Procedure Code. The evidence 





No. 942 0f must be taken in the presence of the respondent. who will be given an 


1899. opportunity of being heard inthis Court before a final order to his 
April prejudice is made. If the Magistrate thinks the petitioner is entitled 
~ gth. to maintenance the amount recommended should also be stated. 

1900. The final order on the reference is as follows :— 

—_— The additional evidence ordered in my order of the 3rd January 


1900 has now been taken by the Magistrate and he has recorded his 
finding that the petitioner was really divorced and that her ‘advocate 
was instructed by the petitioncr’s mother to make the admission he 
did in open Court. Under these circumstances there are no grounds 
for interfering further on revision oz directing further evidence to be 
taken, There is no appeal against the orders passed by Magistrates 
under Chapter XXXVI, nor will thi Corut on revision as a rule inter- 
fere with findings of fact. I directed this question to be considered 
to save further litigation. My answer to the reference of the District 
Magistrate is that.on the fact as stated by him the. petitioner was not 
debarred from obtaining an adjudication on the two questions re- 
manded to the Magistrate for determination, and also that sections 240 
and 494, Criminal Procedure Code, have no application to the case. 
Costs, two gold mohurs. — 





Reference by the District Magistrate, Akyab. 


The facts are as follows :— 

Ma Tha Ma Pru. filed an application in the Court of the Town 
Magistrate, Akyab, for maintenance for herself and child.- She obtain- 
ed an order for maintenance for her child’and her advocate agreed to 
withdraw the application for maintenance for herself on Maung Bon’s 
statement that he had been divorced from her. She applied to this 
Court in revision, filing an affidavit that her advocate’ had exceeded 
her instructions, but. the application was refused’ She then filed a 
fresh application in the Town Magistrate’s Court, which was thrown 
out as being res judicata. She now applies for revision against this 
order. Proceedings under section 488, Criminal Procedure Code, 
are of.a gitasi-civil character, but a suit once instituted in a Civil Court 
cannot be filed again unless the leave of the Court is obtained. Ing. 
Bom., 40, it was held that where an application has been wrongly. 
filed in a Court without jurisdiction, it can be filed again in a Court 
with jurisdiction. But this is a different case from the one just quoted. 
Applicant’s advocate withdrew application, and the principles under- 
lying sections 240, 494, Criminal Procedure Code, should, I think, 
be applied. As I can find no authority on the point and the Code off 
Criminal Procedure does not directly deal with the case, J submit the 
proceedings to the Judicial Commissioner for orders. 


Criminal Revision 
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April Rewards—Burma Gambling Act, I of 1899, s. 16—Burma Judicial Department 
ath, Notification No. 286, dated 20th August 1896, Rule 7. 
7900.. The rules contained in Judicial Department Notification No. 286, dated 2dth 





August 1896, do not affect the payment of rewards under the express provision of 
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ABANDONED Lanp—State land— Declaration by Collector, Upper Burma Land 
and Revenue Regulation, ss. 22 (e), 24 (1)~Evidence' Act,s_116.)—State 
land in Upper Burma is very simil=r to waste land in Lewer Burma except 
that occupancy rights conferring the status of land-holder cannot bg ac- 

‘quired by mere length of poss.ssion and the rules provide for the issue cf 
leases instead of grants. Register XIX (a) is used for state lands and 
XIX (6) for non-State lands. . 

A declaration by the Collector is necessary before abandoned lands can’ 

.. be.treated as State. Where Government is not a party to the suit the 

: person who is shown as the registered owner ot land in Reyis:er XIX (0) 

. . Is clearly entitled to eject his tenants and to recover possession of the land. 

Maung Niv. Maung Taing sag 2 vee ae asa 

- Appucrion.—Exaggeration of facts—Prosecution for fulse evidence or false 
charge—Indian Penal Code, ss. 366, 193, 21%—Compensation when 
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of their number sis ie eee we sos bax.) 

-ABETMENT OF MURD&R.—Abbetor present when offence committed—Sentence 

. — Indian Penal Code, ss. 302, 109, 114.)—A sentence less than transpart- 
* ation for life is not a Jegal sentence for abe‘ment of murder underss., - 
302, 109, Indian Penal Code, when the offence of murder is actually 
committed in consequence of the atetment. The legal punishment fcr 
such atetment is the punishment provided for murder. 

When the abe'tor is present when the offence abetted is committed, he 
should be*convicted as a principal, as s. 114 of the Indian Penal ( oue 
provides that “whenever any person who, if absent, would be liakle to be 
“punished as an bettor, is present when the act or offence for which he 
“would be punishable in consequence of the-abetment is committed, he 
“shall be deemed to have committed such act or offence.” 

Nea Kyaw Din and avother-v. Queen-Empress —«.. ae oe 

ABETIOR PRESENT WHEN OFFENCE COMMITTED.—Sentence—Indian Penal. 
Code, ss. 302, 190, 114—Aletment of murder |.» ws te 269 

ABSENCE OF COMPLAIN/NT WHEN MaGiSTRaTE INTENDS TO PASS ORDER 
ACQUITTING ACCUSED. ~Procedure Criminal Procedure Code, s. 250 
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s. 9, Schedule IT, Articles 123, 144 and 127—Inheritance ‘ 

Accusen, Conrrssion or—Inducement to confess—Admtssion of plea o 
accused — Code of Criminal Procedure, ss. 164, 350—hvidence Act, s. 24 
—Commitment by Magistrate on evidence partly recorded by him and 
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adjudged to be tmprisoned by an order under s. 50, Indian Insolvency Act 
Offence—Criminal Procedure Se 
Accused of unsound mind at time of committing the ‘act charged—Procedure 
of Ma gistrate—Criminal Procedure Code, ss, 470, 471.\— Wherca District 
Magistrate convicted an accused of an offence under s. 436, Indian Penal 
Code, but instead of passing any sentence, directed that ie accused should 
be detained in jail pending the order of the Local Government. 
Held,—that if the Magistrate’s order was intended to be under s. 470, Crimi- 
nal Procedure Code, | he should have acquitted the accused on the ground 
of insanity and submitted his proceedings to the Local Government with 
the report prescribed ‘in ‘section 471. If he considered the alleged unsound. 
ness of mind not sufficient to justify an acquittal, he should have passed 


a sentence. 
Queen-Empress v Nga San Win see a Ae 
ACCUSED “SENTENCED TO IMPRISONMENT FOR YOUR YEARS.——Co-acorsed 
sentenced to tmprisonment Sor terms exceeding four years—Criminal 
Procedzre Code, s. go8, proviso (b)—Appeal, disposal of by High Court 
or by Court of Sesston Ses ae as Sa 
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sanction kia oe 
-APPEAL AGAINST—HOW TO BE DEALT WIth by APPELLATE Court 


--Criminal Procedure Code, s. 172—Iiuidence Act, ss. 124, 125, 25, 26 
and 30—Forgery—False entry in register—Confi dential correspondence 
between Police Officers, Accused’s right to see—Criminating statement 
made by accused to a Police Officer inadmissible in evidence ake 
OrRbER or—Revisianal jurisdiction of Hight Court—Right of appeal - 
by Local Government—Criminal Procedure Code, ss. 417, 439 wee 
ORDER OF INTERFERRNCE WITH.— Criminal Procedure Code, s. 439 
—Reviszonal powers of High Court : eas ae 
Acr XIV or 1882, S, 13.—Question of status as daughter in Administration 
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ADDITIONAL Evipencr.—Crimtnal Procedure Cade, ss. 221, 225, 232, 380,- 


Duly of Sessions Fudge in confirmation of ell Ba 
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error ‘on, or irregularity in charge—New trial on an amended , 
charge ‘ev inquiry : ave ve 


NESSES, POWER OF Civ CoURT TO CALL vor.—Civil Pros 
- ceedin,,. vecween parties—Practice—Civil Procedure Code, s. 171.\—In 
criminal ‘cases a Magistrate no doubt ‘should exercise his discretion and 
may give remands in order to allow additional evidence for the prosecy- 
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_tion or defence to be brought forward, for it isa matter of public interest : 

that crime should not go unpunished, or an innocent man be punished. 

The same considerations do not apply to Civil proceedings between 

parties. It is true that s. 171, Civil Procedure Code, gives the Court 

power to call additional witnesses not named by the partics, but the 

power is rarely exercised as the partics themselves are generally required 

to look after their own interests. 

Maung Gyi v. Maung Metk Gale sa Pee oo es 658 
ADEQUATE SENTENCES—Prosecution before competent Courts—Stabbing 

cases oes * ase Si eee he 261 

/ ADMISSIBILITY AGAINST Co-accuSED—Retracted confession of accused ~ 642 
ApMISSIBILITY IN EVIDENCE —Unregistered trust deed—Possession—Re- 

stvation sé oes ees eee ove 32 

Unregistered mortgage bond containing also a personal under- 

taking —Registration Act, s. 4g~— Divisibility of document... mre 124 
OY INSUFFICIENTLY STAMPED DOCUMENT IN CRIMINAL TRIALS 
UNDER S. 61, Stamp Act.—Guarantee bond—Stamp duty payable on a 

; bond which does not state the amount secured... inc as 119 
ADMISSIBILITY OF PAROL EVIDENCE TO EXPLAIN TRANSACTION EVIDENCED 
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y, NAL GRANTS— Mortgage ... soe Pe es ee a ie 95 
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‘ borrowed for-—Private and public gambling distinguished... 6 
APMISSIONOF PLEA OF accusenD—Confession of accuscd—Inducement to 
confess-~Code of Criminal Procedure, ss. 164, 350—Evidence Act, s. 24 
--Commitment by Magistrate on evidence partly recorded by him and 
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larity: ~ ws a sas ses ses er 52 
ApopreD CHILD.—Lffect of separate living from adoptive parents—Adopi- 
. ed child also a blood relation—Adopied child returning to house of 
natural:parents~— Manukyé, x, §—26—Buddhist law—Inheritance ... 520 
ADOFTEDCHILD ALSO A BLOOD RBLATION.— Adopied child returning to house 
of natural parents— Manukyt, x, §-26—Buddhist law—Inheritcnee 
—Adopied child—Effect of separate living from adoptive parents... 520 
ReTURNING TO HOUSE OF NATURAL PARENTS.— Manukyd, x, 5-26 ; 
Buddhist law—Inheritance—Adopted child—Effect of separate living 
Srom adoptive parents—Adopted child also a blood relation... ee 
ADOPTED PARENTS, EFFECT OF SEPARATK LIVING ¥ROM.—Adopted child also 
a blood relation—Adopted child returning to house of natural parents— 
Manuky?, x, 5—26—Buddhist law —Inheritance~-Adopted child re 529 
ADVERSE TITLE LO LAND,— Morigagor—Morigagce-—Burma Land and Reve- 
nue Act, s.7.)—A mortgagee by being in possession of land for 12 
years docs not acquire title to the land adversely to the mortgagor un- 
der s. 7, Act II, of 1876. That section has no application as between a 
mortgagor and a mortgagee, or betwecn any permissive occupant of the 
land and the person (other than Government) by whose permission the 
land is occupied. : 
Maung Kwe Lu v. Maung San Ya _... ‘ea ee Jes 
Apvocatk, DUTY oF, TO CLIENT.—[ Civil Procedure Code, s. 4o.|—An appli- 
cation was presented hy the respondents in a Civil Second Appeal pend- 
ding before the Court, in which both parties were represented by Advo- 
cates praying that the appellants may be required to furnish security for 
costs. The application was set down in the cause list of the 24th March 
1699 for delivery of judgment and an order was duly passed on that date 
in open Court allowing the present petitioner one month from the 24th 
March 1899, within which to furnish securitv. It was urged on behalf of 
the petitioner that, as the order was not served on him till about a weck 
before expiry of the period fixed, he is entitled to extension of time, 
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 Held—that an advocate is bound under section 40, Civil Procedure Code, 
“to make himself acquainted with ‘the orders: passed in his case and to 
“ communicate the result to his client who is presumably present. 





“Ko Thaik v. Maung Ba Gyaw and three others ~~. ert 


; “AFFIDAVIT OF FORMER CLIgE NT.—Pleadery and client—Appearance of. op- 


F Acricutrorisrs, CUSTOM AMONGST Burmese— Rule of evidénce—Mort- 


posite party—Confidential ocmmunication—Prejudice of former client 


E AcE OF ACCUSED SENT TO A R&FORMATORY, Deciston BY MAGtsTrare. 


AS TO tHE—Reformatory Schools’ Act, ss. 7, 10, 11,]—The legality of 
“an order as to the accused being a juvenile offender made by a Ma- 
gistrate under s. 7, Reformatory Schools Act, is not open to question 
but under section 10 it is open to the District Magistrate er the authori- 
_tiés‘of the reformatory school to bring to the notice of the Local Gov-, 


oe ‘ernment, for the issue of an: order of discharge under s. 11, the’case of 


any accused who in their opinion is above the age of 18 years. 
‘ Queén-Empress v. Nga Tun Zan .- sae ah 


AGE OF YOUTHFUL OFFENDER, ERRONEOUS FINDING BY COMPETENT Ma- 


GISTRATE aS TO—Erroncous order passed by competent Magistrate under 
Reformatory Schools Act,—Alteration of, tn appeal or vrevision— 
Definition of youthful offender —Inapplicability of s, 16, Reformatory 
Schools Act, to cases of accused persons who ave not youthful offenders 
AGENT, PRINCIPAL AND—Bailer and bailee—Contract Act, ss. rgr, 212— 
. Master and servant asi ie 
AGGREGATE SENTENCE.—Single sentence—Sentence submitted jor confir- 
“mation of Sessions Fudge—Criminal Procedure Code, s. 35—Convic- 
‘tions by a District Magistrate acting under s. 34, Criminal ‘Procedure 
Code, at one trial of several distinct offences ... 
AGGREGATE TERM PASSED FOR SEPARATE OFFENCES.—Indian Penal Code, ‘ 
73,—Solitary confinement—Sentence of . 
AGREEMENT, COLLATERAL, ORAL—Evidence —Contemporaneous oral and 
- written contracts bs ese 
AGREEMENT NOT TO ALIENATE SPECIFIC PROPERTY.—Charge upon property 
\ —Intention of parties. An agreement not to alienate specific poe 
_creates a charge upon such property. | 
| Maung Po Mya uv. Ma Pu soe ase 2 tae wee 
AGREEMENT; STATEMENT IN JUDGMENT OF, COME TO BETWEEN PARTIES 
' TO A SUItT.— Omission to separately record statement made by each party 
as to such agreement—Correctness of statement made injudgment ... 


“AGREEMENT TO RESCIND PERMANENT LEASE—Permanent lease—Fresh 


lease ise 2 aee 
AGRICULTURAL LEass—Rent—Burden “of proof. J—When the terms of 
an oral lease of agricultural land are in dispute, both parties being 
‘agriculturists, the burden of proving that the rent stipulated is less 
than a reasonable rent at the rate ordinary in the same locality for 
similar land in the same reason. lies upon the defendant, and witnesses 
who say that such a rent was stipulated are primd facie more entitled to 
- credit tha’ those who assert the contrary. 
Maung Shan Ov. Maung San Baw ... 


gage—Conditional sale—Absolute sale... 2 ise ‘eve 
ALIBI,. FALLURE TO PROVE,—OR PROOF THAT IT IS FALSE—Examination of 
" the accused, Purpose of—Criminal Procedure Code, s, 342 ... 


AMENDMENT OF PLAINT OR MEMORANDUM OF APPEAL.—Case inconsistent 


with that originally pleaded—Civil Procedure Code, s.53—Fresh points, 
Presentation of, in first or second appeal one ae wee 
AMENDMENTS, CORRECTIONS OR; MADE IN DEED OF GRANT, EFFECT OF—- 
Grants made without proper notice, Validity of, as against Government 

_ and as against the grantee—Lower ‘Burma Land and Revenue Act, s.56 

_ Rule rr of the rulesunder the Lowey Burma Land and Revenue 
Act—Grant—Sctilement—Furisdiction of Civil Courjs in — 


connected with grants co sae cael sed ae 
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ANCESTRAL ESTATE, UNDIVIDED, CLAIM TO SHARE IN—/tmittation ses 
ANCESTRAL LAND, SUIT FORA SUARE O¥—Limsttation Act, Article 123, Sche- 
dule [J—Buddhist Law—Share of eldest daughter, where there were 


sons before death of mother eae os ioe 35 
ANCESTRAL PROPERTY.—Land—Possesston for a limited period by grand- 
Sather ses ‘ : a3 


ANIMAL, ORDER DIRRCTING DESTRUCTION OF —Procedure—Criminal Proce- 
dure Cade, ss. §17, Me hey tu respect of which offence has been 
committed, order for disposal of —... ot tee ot 

Arreat—xecution of decree—Varying of decree—Ciuil Procedure Code, 
s. 244-- Order passed tn exccution between parties to sutt——Decree —. 

ADMISSION OF, AFTER PERIOD OF LiMITATION—/xelusion of time 

consumed tn application for review of judgment and of period occupied 
by the Court in disposing of such application—Presentation of applica- 
tron for review after éxpiration of period allowed for appeal—Limitation 
Act, s. §. : 

An appeal can only be admitted under the provisions of the second para- 
graph of section 5 of the Limitation Act. In deciding whether to grant 
the indulgence allowed by this section the Court is bound to act with 
judicial discretion and in accordance with precedent. In the absence of 
special circumstances the time which mity have been reasonably con- 
sumed in the application for a review of judgment as well as the time oc- 
cupied by the Court in disposing of such pplication ought to be excluded 
from computation of the period of the limitation, But there is no authority 
for thinking that an appellant may allow the period of appeal to expire 
and may then revive the right of appeal by presenting an application for 
review of judgment. 

U Pyinnya and another vy. Maung Tun and another “ Bee 

AGAINST ACQUITTAL HOW TO RE DEALT WITH BY APPELLATE 

Court.—Criminal Procedure Code, s, 17a—~—Evidence Act, ss. 124, 125, 

25, 26,and go—lorgery—-False entry in register— Confidential corres- 

pondence between Police afficers, Accused’s right to sce—Crininating 

statement made by accused to a Police officer inadmissible tn evidence «.. 

ALLOWED BY LowER Burma Courts Act, s. 22.—Order reversed 

or madified by Lower Appellate Court—Appeal barred by Cruil Procedure 

Cade ae nee ee eee wet ar 

BARRED BY Civit PRocroury Copr.—Afpeal allowed by Lower 

Burma Courts Act, s. 22—Orders reversed or modified by Lower Appel- 
late Court. oe ae See ite a: 
-——— HY Local Governmenr, Rientr or—Criminal Procedure Cade, 
Ss. 417, 439—Order of acquittal—Revisonal jurisdiction of High Court 

FROM MORTGAGE DECREK—Jower of Appellate Court to enlarye 
time for payment prescribed in decrec—Formality of order making 
decree absolute—Practice.J—The Transfer of Property Act, 1882, not 
being bin force in Burma outside Rangoon, a Court has no power in 
exceution of enlargings the time prescribed for payment hy its decree, 
but the Privy Council bas the power of enlaryings the time, and any 
Appellate Court deciding an appeal from a mortgage deerce has similar 
power, 

Where the Transfer of Property Act is not in force, iC is not the 
practice for an Appellate Court to pass a final order making the decree 
absolute ; if such an order is passed, it is merely a formal order. 

Kadir Motdeen v. C. W. Nepean and others ese aor a 

Arrral, bisrosaL or, Higit Court ox py Courr or Srssion.—Accused 
sentenced la imprisonment for four years—Co-accused sentenced tot m- 
prisonment for terms exceeding’ four years-—Criminal Procedure Code, 
s. gat, prause (b).—-Where an accused, Po Saing, was sentenced by a 
Miyristrade invested with special powers under section 30, Criminal Pra- 
cedure Code, to rigorous imprisontient for Jour years, ana im tae sane 
proceeding other accused were sentenced to imprisonment for terms ¢x- 


ceeding four years. 
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* Held,—that the appeal of Po Saing lies to the as Court and not 
to the Court of Session. e 
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" appealable order’ ww: eee een use 





Orner-oF- CONFISCATION BY, WHERE NO: conriscaTinG ORDER BAS |: 


BEEN MADE BY ‘CONVICTING CouRT.—Forest Act, s. §54—-Avakan ‘Forest. 
Rules made.by Government--Rules.2 and 13—Arakan Forest Rule 13 so .- 
far as it relates to Rule 2, held to be ultra vires—Sentence of fine altered -:' 
. to one of imprisonment—Enhancement of sentence: ‘by Appellate: Court f 
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Powers or—([Criminal Procedure Code, 5. 428 (4)}. An: ‘ap late. 


. Court having. power under's. 423 (6); Code of Criminal Procedu ure to | 
direct @ re-trial of the accused by a subordinate court of competent, juris-... 


* diction, or to order the committal of the accused to the Court of Sessions 


should, when thecircumstences of the case warrant it, exercise such power | 


‘instead of rejecting the appeal and referring the case to the’ High Court. _ ae 


| Queen-Empress v. Nga San Hla Baw... see. vas 
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IT MUST BE MADE.—Civil Procedure Code, &. 491 frist 
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APPLICATION FOR REVIEW OF JUDGMENT, EXCLUSION OF TIME CONSUMED IN 
AND OF PERIOD OCCUPIED BY THE CouRT IN DISPOSING OF suUCH 

- ACELICATION.—Presentation of application of review after expiration 
of period allowed for appeal—Limitation Act, s. 5—Appeal, admission of, 
after period of limitation ae ove eee “se 
APPLICATION IN REVISLON.—Practice—Civil Procedure Code, s. 622—Lower 
- Burma Courts Act, ss. 24, 26—-Second Appeal, order refusing leave to file 





—Appealable order ae eee Aes as seo 
ors. 75, Inptan Pewat Cope.—-Lxhanced punishment—Attempt 
to commit extortton—Maximune term of imprisonment te 


aes 
—TO SET ASIDR SUIT UNDER Ss, 283, Crvit Procepure Copsr.—De- 





claratory decree without consequential reltef—Court Fees Act, Schedule - 


II, Article 17, cl. (ttt) —Atiached property ar wee. axe 

TO REVOKE SANCTION TO PROSECUTE.—Court of Deputy Com- 
misstoner subordinate only to Court of Commissioner—Criminal Pro- 
cedure Code, s..195, sub-section (6)—Lower Burma Courts Act— wee 

APPLICATIONS FOR LEAVE TO APPEAL.— How and when they should be made 

and how they should be dealt with—Lower Burma Courts Act, s. 24. 
Remarks as to the correct practice in making applications for leave to 
appeal and in dealing with the same. 

; U Tha We and four others v. Maung Po Ok, agent of Ma Lon Ma oy 

APPROVER. EXAMINED AS WITNESS AND TRIED AS ACCUSED IN THE SAME 
tRIAL—Irregularity of procedure~Criminal Procedure Code, s. 193.] 
—A Sessions Judge cannot examine an approver as a witness, are on 
withdrawal of his pardon try him as an.accused in the same trial. . His 
proper course is to complete the trial against the persons.:already com- 
mitted and to direct the Magistrate to commit the approver in regular 
course. 

A Court of Sessions-can only take cognizance of an offence as a Court 
of Original Jurisdiction only on a commitment made by a Magistrate duly 
empowered in that behalf. -. : : 

Nea Aung Bwin vy. Queen-Empress —... wus eS a's ee 





’ ARAKAN Forest RULE 13, SO FAR ASIT RELATES TO RULE 2, HELD TO BE . 


ULTRAVIRES.— Sentence of fine altered to one of imprisonment—Enhance- 
ment of sentence by Appellate Court on appeal— Criminal Procedure 


' Code, s. 423--Order of confiscation by Appellate Couré.where no couafis= - 
” cating order. has been: made by convicting Court—Forest Act, s. 54—~.- 


Arakan Forest Rules made by Government—Rules 2 and 13 ase 

Arakan: Forest Ruxes mape sy GovernmMent.—Rules 2 and 13—Araka 
Forest Rule 13, so far as tt velates to Rule 2, held to be ultra vires— 
Sentence of fine altered to one of imprisonment—Enhancement of sen= 
tence by Appellate Court on Appeal—Criminal Procedure Code, s. 423—~ 
Order of confiscation by i Sane a Court where no confiscating order 
has been made by convicting Court—Forest Act, s. $4 sene 


Arms.—Arms Act, s. 4)—Except so far as the definition in s. 4 of -the Arms : 
Act expressly includes other weapons , the word “arms” must be under-: 


stood to mean weapons of offence suitable for use in warfare..-'The Act 
empowers the Government to exclude any description of arms from the 
operation of the ‘Act, but it does not empoWer Government to define what 
isan “arm” within the meaning of the Act. 

_, lf anything is not in the opinion of a Court an “arm” within the mean- 
ing of the Act, it is immaterial whether Government have or have not ex- 
cluded it from the operation of the Act. : 

Das of the kind described.in Government of India Home Department 
Notification No. 827, dated the 15th June 1893, as excluded from the 


“operation of the Arms Act, are not arms within the meaning of the Act, - 


and it was therefore unnecessary to exclude them {rom the operation of 


the Act. 
Queen-Empress v. Nga Ne U aus tee Th eee 
ARMS Act.— lasp knife not an “arm” one eee ooo 


om eeceeeeen S, 4.—Arms, Definition of— eee ove see ene 
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ARMS Act, 5s. 13 Going armed,” meaning of  ... re sos 
ARREST BY POLICE AND PRODUCTION BEYORE MacistrRave.— Criminal 
Procedure Code, ss. §5, 61—Magisterial sanction _to_prosecute~Fudicial— 
Department Circular No. 17 of 1888—Magisterial proceedings under ss. 
109, 110, Criminal Procedure Code ; what they should disclose ses 
—~—— OF WITNESS DURING COURSE OF TRIAL.—Retraction of previous state- 
ment— False evidence—Sanction to prosecution of witness—Examining 
witnesses, Improper mode of—Improper proceduve.|—The arrest of wit- 
ness during the course of a trial for intentionally giving false evidence at 
the trial is highly improper procedure, most unfair to the accused, and 
very unscemly. Courts, knowing the possibility of fabricated evidence 
being offered, ought not to place obstacles in the way of witnesses 
retracting previous ¢tatement made by them, and ought to be very 
careful in considering in what cases the ends of justice required the pro- 
secution of a'witness for intentionally giving false evidence because a 
statement which he has made ‘at one time conflicts with a statement which 
he makes at another time.’ 
ga Po Tun v, Queon-Kmpress aes aoe ee 
ASCENT OF INHERITANCE WHEN IT CANNOT GO BY DESCENT.—Parents 
preferred to brothers and sisters and grand-parents to uncles and aunts 





aoe 


Buddhist law—Inheritance— ee ate sae ate 
Assessors AND Sxsstons Jupcr, Divrerence oy OPINION BETWEEN. 
Duty of Sessions Fudge as to recording Assessors’ view of facts a 


ASSISTANCE TO OFFICERS IN THE BXECUTION OF THEIR TUNLIC DUTIEs, 
Limitation’ ory—Lower Burma Towns Act, 1892, s. 5, clause (k)—Head- 
man of a ward as ote se ves 

Assistant ComMMISSIONBR OR Extra Assistant COMMISSIONER POSTED 
TO THE HEADQUARTERS OF 4 DISTRICT AND INVESTED WITH ENHRANGED 
PECUNIARY JURISDICTION OR WITH CIVIL APPELLATE FOWERS NOT A 
SEPARATE. COURT DistixcT FROM THE CourT or THE Dreevury. Com- 
MISSIONER.J—~An Assistant Commissioner or Lixtra. Assistant Commis- 
sioner does not, under the provisions of the Lower Burma Courts Act, 
and the notifications such as those given bclow,* become # separate 
court. distinct from the Court of the Deputy Commissioner of the. district 
to which he is posted as an Assistant or Extra Assistant Commisstoner. 

But. he .becgmes empowered to dispose of such civil appeals pending in 
the Court of the Deputy Commissioner and of such civil suits pending 
in the said. court, and within the pecuniary limit of the Assistant’s juris- 
diction (Rs:.5,000), as may be made over to him by the Deputy Commis- 
‘stoner for disposa}. Original suits and appeals so disposed of are tried 
in the Court of the Deputy Commissioner. The appeal from cnses so 
decided lies to the Court of the Judicial Commissiancr, or to the Court of 
the Commissioner of the division, according as the decree passed hy an 
officer so. empowered, and so employed, is an appellate or an original 


decree. Pad 
S. Sultan v. The Burma Oil Company by their agent A. Pennycuick and 
another vs see eee we Sele 


ASSUMPTION OF GENERAL CORRUPTION OF MORAL CHARACIIK.—Opium 


smuggling, isolated instance of —~ oP ose woe 
ATTACHABLE INTEREST OF CIILpREN~—Buddhist law—Flouse and land 
acyutred during marriage with first wife and redeemed by second wife 
with her separdte money~Separate property—Property acquired durtnyr 
second marriage—Shares, respective, between children -of. the first and. 


second marriage we te see ane ses 


te 
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orderwof Extra Assistant Commissioners and Myodke within the * * ¢% dintrict, 
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he provisions tof sectior. 2, sub-acction (1) of the Lower Burma Courter Act, XI of 1888, Mr. 
4, Extra Axsistant Commissioner ie empowered to heat appeals from original decreea and 


In exerciac of the powers conferred by: section 11, enb-acction (1), af the Lower Burma Gourte Act, LHR, 


the Chief Commissioner Invests Mr, W. ‘ 
a civil court for the adjudication of suits of value not exceeding Ke. 6,000, 


# 9 7, eaten Assiotant Commissioner, with the powers of. 


INDEX. 


ATTACHED PROPERTY—Afplication to set aside suit under s. 283, Civil 
Procedure Code—Declaratory decree without consequential rebief—Court 


Fees Act, Schedule If, Art. 17, el. (¢it).|—Where a claimant to property © 


attached in execution of a decree intervenes, but fails, to get the order 
of attachment set aside, and brings a suit as provided in s, 283 of the 
Civil Procedure Code, to establish the right which he claims, such suits, 
if a bare declaration of title is sought without consequential relief, comes 
under Article 17, clause (iii), of Schedule II to the Court fees Act (VII 
of 1870), being a suit to obtain a declaratory decree where no consequen- 
tial relief is prayed, and the court-fee is Rs. to. 

It is unnecessary to ask in such suit that the order of attachment be 
discharged. The court which issued the attachment is bound to recog- 


nize the adjudication as to title in the further suit as the declaratory . 


decree being produced before it, and to govern itself accordingly. 
Narayan v. Balakrishna, \.L. R., 4 Bom., 529, followed. 
Maung Po Kan v. Maung Aung Dun and another wee abe 
ATTACHED PROPERTY, SUIT TO ESTABLISH RIGHT OF JUDGMENT CREDITOR 
TO, RELEASED .BY HIM ON OBJECTION FILED—Civil Procedure Code, 
ss. 266, 280, 278 ss ts oes se eH 
—-—SuIT TO ESTABLISH RIGHT TO—Foinder of party —Cause of action 
—Civil Procedure Code, ss. 283, 32, 43 Ko eae 
——Suir TO eee main TO eae near oF—Claim to such 
voperty as tenant of land mortgaged—Execution of lease of tenanc: 
Ot adnate Heer dan of proof y of ae i inf 
————-SuiT: TO ESTABLISH TITLE TO, WITHOUT PREVIOUS APPLICATION 
FOR REMOVAL OF ATTACHMENT ee sae oe 
ArTTaCHMENT.— Mortgage decree—Attachment before judgment in suits 
for money decrees in Subordinate Court—Lien upon crops by labourers— 
Foinder of receiver as defendant—Civil Procedure Code, s. 503.) 
Applicant as mortgagee holding a mortgage decree against the crops, 
and the crops being under attachment and in the possession of a receiver, 
asked ‘the District Judge to remove certain attachments placed upon 
part of the crops before judgment at the instance of respondents suing 
only for money decree. Upon these facts the only course for the District 
Judge was to declare that the mor heneee decree should have priority. 
The question whether the respondent had a lien on their crops did not 
properly come up before the District Judge in these proceedings. The 
District Judge in these proceedings had no power to direct that a certain 


een 


person shall be joined as a defendant in a suit pending in a Subordinate - 


Court. To order a receiver to defend a suit with a view to ensuring 
the plaintiff getting what is justly due to him in the opinion of the 
District Judge who appointed the receiver, is not a legitimate use to 
make of the powers conferred by section 503, Civil Procedure Code. 
A, Veeraputhra Daven v. Vaidalingum Daven and others aes ‘ee 

ATTACHMENT BEFORE JUDGMENT IN SUITS FOR MONEY DECRE&S IN SUBOR- 
pinate Court—Liex upon crops by labourers—Foinder of receiver 
as defendant—Civil Procedure Code, s. 503-~Attachment—Mortgage de- 
cree. aes we ree eae ; 

ATTACHMENT BEFORE JUDGMENT OF PROPERTY OUTSIDE JURISDICTION.— 
The property of a defendant which is not. within the jurisdiction -of the 
Court cannot be attached before judgment under s. 648, Civil Proce- 
dure Code. 

‘A. M. Madar Saib Brothers and Company by their partner A. M. Dawood v. 

Moona Abdool Kassim and another aie sea eae 

ATTACHMENT BY INFERIOR COURT OF PROPERTY ALREADY ATTACHED BY 
SUPERIOR COURT.—Right of earlier attaching creditor refused by su- 
perior court a rateable share of assets to have execution proceedings re- 
opened—Lien of prior attaching creditor in inferior court on property 
subsequently attached by supertor Court—Civil Procedure Code, ss.'295, 
285, 278, 282].—A_ judgment-creditor who has got attached property 
of his judgment-debtor by the court where he is executing his decree, 
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-_and: whose. application under s. 295 of the Civil Procedure ‘Code to = 
another ‘Court -which—had_previously attached the same property in 

execution of a decree, being executed in that other court by-another— 

judgment-creditor for a rateable division of the assets realized by that 

other court, has been refused because it was inadmissible under s, 295, 

has nota right because of anything provided ins. 285 of the Civil Pro- 

cedure ‘Code ‘to have the execution proceedings in that cther Court 

re-opened. and to compel restoration of any portion of the assets thus 

realized and paid by the court which realized the assets to that other 

» decree-holder. 

The ruling: in Clark vy. Alexander, Y. LL. R., 21 Cal, 200, distin- 

_ guished from and reconciled with 7iruchittarambala v. Seshayyangar, , 
I: -L. R., 4Mad., 383; 27. Nayak ve Muttugar. 1. R.,6 Mad., 3573 
Fettav. Najerally, VL. R. 4 Bom., 4723 Arishna Shunker v. Chan- 
dra, 1. L. RY 5 Bom., 198; Shunbhoo v. Luckynath, 1. L. R., 9 Cal., 
20: : 

Bat an attachment of property under a decree does not cease to 
constitute a‘charge upon the attached property mercly because s. 
295 of the Civil Procedure Code deprives the first attaching creditor 
of the priority enjoined under ss. 270, 271 of Act VIII of 1&59. 
Therefore, if a jucdgment-creditor executing his decree in an inferior 

‘court gets the property of his judgment-debtor attached before another 
creditor, ° executing his decree against the same debtor in a superior 
court, pets the same property attached, then there is room for holding. 
that upon application being made to the superior court which has re- 
alized the assets by the carlier attaching creditor even after realiza- 
tion and even without transfer of his execution proceedings to the su- 
perior court, such an application may well be treated as a claim to a 
share of the assets based upon the earlier attachment and made under 
ss. 278 and 282 of the Civil Procedure Code, and such superior court, 

_ acting on the ground that the lien obtained by a prior attaching -ercdi- 
tor is not entirely extinguished by the principle of ratcable distribution 
introduced by s. 295 of the Code, may well give recognition to such 
a claim by setting free a rateable share of the realized. assets to be made 
available, upon the proper steps for that purpose being taken, for the 
satisfaction’ of the decree of the creditor who has made the earlier 
attachment in his execution proceedings in another court. The decision 
in Clark v. Alexander (1, L. R., 21 Cal., 200) is strongly in favour of 
such a contention. But the authorities show that if the applicant to 
the superior court has not placed the earlier attachment, he can only 
claim a rateable distribution cf assets on the terms and conditions laid 
down in s. 295, that is, by applying for execution of his decree t6 the 
court which has realized the assets before such realization has taken place. 

Chockalingum Chetty v. Moothia Chetty oe ae Se 

ATTaGiMent oY proprerry.—Cioil Procedure Code, s. 284—Burma Land 
and Revenue Act, s. 56--Furisdiclion—Iixecution procecdinuys zt 203 
ATTACHMENT, REMOVAL OV--Procedure—Striking off execution case~-Hxe- 
cution case, order dismissing aes aon Per or 340 - 
ATTACHMENTS. OF pROPERTY.--Execulion of money decrees—Execution of. 
mortgasse decrees—Ciuil Procedure Code, s, 278.\--A attached certain 
cattle in execution of a mortgage deerce, alleging that they were part of 
the mortgaged property. 13 applied for removal of the attachment on 
‘the ground that the cattle were his property and were never mortgaged 
tcA. . She application was entertained and investigated under section 
278, Civil Procedure Code. It being objected that section 278, Civil 
Procedure Code, applies only to attachments in execution of money de- 
crees and not to attachments in execution of mortgage decrcees— 
Ield,—that although section 278, Civil Procedure Code, is not appli 
cable in a case where property has been declared liable to sale under a 
mortgage, yet that it has been rightly applicd in the present case. 
Sawmy Vellu Pillay v. O, M. M.R. M. Muthia Chetty ce Sve 509 
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INDEX, 


ATTEMPT TO COMMIT EXTORTION.—Maximum term of imprisonment~ 
Application of s. 75, Indian Penal Code—Enhanced punishment 
Auction, DISsUADING OF BIDDERS AT A GOVERNMENT. —Fraud—Unlawful 
: consideration—Contract Act, s. 23 + es 
AUNTS, PARENTS PREFERRED TO BROTHERS AND SISTERS AND GRAND-PARENTS 
TO UNCLES AND.—Buddhist law—Inheritance—Ascent t tnheritance 


when tt cannot go by descent see 
AWARD MADE WITHOUT INTERVENTION OF Court.—Suit to. ‘set aside— 
Cause of action see eas ar aes eee 
B. 


BAD CHARACTER, ADMISSIBILITY OF EVIDENCE OF, AS AFFECTING THE SEN- 
rence.—Evidence of departmental hia: wi Nii Act, ss. 54, 


§5—Criminal Procedure Code,s. 221 .- are 
BaiLBe, BAILOR AND—Pyrincipal and agent—Contract Act, ‘Ss. 151, 2142— 
Master and servant ae 
BALLOON, LETTING OFF FIRE. —Offence—Indian Penal Code, s. 285 eee 


BENAMI PURCHASER.—Fraudulent purchase—Sale in execution of money 
decree—Restitution oy compensation on reversal of decree—Civil Pro- 
cedure Code, s. 583—Claim against purchaser at Court sale—Civil 


procedure Code, s. 317 ae 
BeneFit 10 ACCUSEzD, — Didbt Reasonable ‘doubt—Slight doubt eee 
Bippers, D:issuaDine oF, AT A GOVERNMENT -AUCTION.—Fraud—Unlaw- 
ful consideration—Contract Act, s. 23 see 


Boat tuHerrs.—Cattle thefts—Sentence.|—Boat thefts and cattle thefts call 
ordinarily for a severe sentence. 

Queen-Empress v. Nga San... 

ONA FIDE TRANSACTION.—Burden of proof—Civil Procedure Code, s. 283 
—Suit by vendee or mortgagee to establish right to attached property— 
Good consideration - eve 

BOND FoR GOOD BEHAVIOUR. “Sureties—Extent of their liability 

OF WITNESS WHEN TO BE TAKEN.—Date fixed in bond—Criminai 
Procedure Code, s. 170.{|—A bond under section 170, Criminal Procedure 
Code, cari only be taken from a witness when the accused has been 
arrested and is either being forwarded to a Magistrate or is released on 
security being given for his appearance. The day fixed in the bond is 
to be the day whereon the accused person is to appear if security for his 
appearance has been taken or the date on which he will propably reach 


the Magistrate's Court. 


Cucen-Empress v. Kyo Shin and others... see 
BRIBING A PUBLIC SERVANT.—Jndian Penal Code, SS. 214, 161 and 116 — 
Offering bribe ... see ae 


BROTHERS AND SISTERS, PARENTS PREFERRED TO, AND GRAND-PARENTS TO 
UNCLES AND aunTS.—Buddhist law —Inhevitance—Ascent of Inheritance 
when tt cannot go by descent 

Boppuist Law.—Ancestral property —Land—Possession for a limited period 


by grandfather 
——Deed. of gift without delivery of possession —Registration of deed, 


effect of j—Delivery of possession being essential to-the validity of a gift 


under the Buddhist law— 
Held,—that a deed of gift, though duly registered, does not become 
effective if no possession was given. 
Gura and two others v. San Tun Baw ... tee 

Division of property between widow and ‘her children on her ve- 

marrying —Widow’s shave of joint property absolutely at her disposal— 

Division of one-fourth share among the eldest son and his brothers... 
—Gift accompanied and unaccompanied by possession—lmmoveable 
i 5 ge es of title deeds—Death bed gift... 

Gifts to priests—Poggalika and Sangika gifts.—Individual - and 
general gifts—Claim on poggalika-kyaung by recipient after he has left 
the priesthood.|—A gift made with a view to a future existence, whether 
poggalika or sangika, always retains its religious character and cannot be 


claimed hack for secular uses. 
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In the case of poggalika gifts the recipient while a priest can dispose 
of the same to any other priest. In the absence of his having specifically 
—disposed-of the same -to-some: other priest on ~his-death; the original donor 
has the right of selecting another individual priest as the recipient of his 
} offering. but -failing the exercise of such selection the gift becomes 
sangika, 
In the case Of a poggalika-kyaung the recipient cannot, after he has left 
the priesthood, make a-gift of it to another priest ; it ceases to become his 
personal property when he leaves the priesthood. me 
Maung On Gaing v. U Pandisa ass ese soe ove 614 
Buppnist -Law.—AHouse. and land acquired during marriage with first wife 
and redeemed by second wife with her separate money—Separate property 
—Property acquired during second marriage—Shares, respective, be* 
tween -childven of the first and second marriage —Attachable interest of 
children.}—Whether a house with its site was acquired during marriage 
with a first wife— 
Held—that redemption of the same by the second wife with her separate 
- money did: not justify the conclusion that it became the separate property 
- of the second wife so as to constitute it as property acquired during the 
second marriage; it never lost its original character, but continued to be 
properly acquired during the first marriage. On the death of the second 
wile it was divisible into four shares, of which the children by the first wife 
will talte three and the children by the second wife will take one. The 
‘interest of. :the children in the house and ground was attachable. © 
. Maung Myat Kaungy. Ma Gyaung sed i “a 534 
woe Husband and wife—Husband or wife dealing singly with joint 
properity—Presumption—Second appeal—Review of judgment in second 
appeal—LErvor of law—Erroneous finding of fact—Furisdiction. vhs 568 
Husband and wife—Maintenance.\~By Buddhist law a suit for. 
maintenance will not lie. where the wife has mcans.of her own and has 
maintained herself. 
Ko Ong vi Ma Yon oer. tee ase ose ar - 31 
Husband and wife—Partition on divorce—~Property inherited by: 
wife—Payin2 and lettheipwa property,|—As between husband and wife, 
property inherited by the wife during coverture is viewed as leltheipwa 
and :not payzn when 2 partition of property is made between husband and 
wile on divorce, It does not by any means follow that such property is to 
be viewed as joint property of the husband and wife if, on the wifevor the 
_ husband dying. during coverture, the estate of the deceased becomes 
_ distributed amongst the heirs. 
Property inherited by a wife is acquired during coverture, if the income 
of the inherited share is enjoyed during coverture, whether a distribution 
of inheritance into separate aliquot sharcs be made between the heirs 
before she is divorced from her husband or after such divorce. 
Ma Ngwe Buin v. Maing Lun. Maung 
Shave of eldest 














laughter, where there were sons before death of = 
mother-—Ancestral land—Suil for a share of —Limitation Act, Article ° 
1a3~Schedule lI—- 
Where plaintitl, the eldest daughter sued her mother and her brothers 
_and-another for a fourth sharc of a grant of land that was the ancestral 
property of her father who had dicd 29 phere previously and the Lower 
jiagk dismissed her suit as barred under Article 123 of the Limitation 

5 Coy 1 f 
Held—that Article 123. Limitation Act, was correctly applied. 

’ Held also~that plaintiff as eldest daughter could not claim her one-fourth 

- share:before the death of her mother while there were sons— 

Anleathan v. Mi-Tha Ta U— aes was ee ‘ib 

Husband and wife—Status of wife where husband enters the priest- 

* hood—Liability. of husband for. maintenance.|\—Among Buddhists 
the status of wife does not cease merely because the husband enters the 
priesthood. Although the wife may :take another husband after. the 





625 
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lapse of seven days, her first husband has the right of réclaiming her 
even if he has entered and left the priesthood as many as seven times. 
He is therefore bound to maintain his wife and child on his leaving the 
priesthood till such time as she marries again or he rc-enters the pricst- 


hood. 
Ma Thin v. Maung Manne. ae es oe igs 
Buponist Law.—Husband aud wife— Succession — Survivorship—Succession 
Certificate Act, s. 4\-—Wusband and wife under the Buddhist law take from 
each other by succession and not by survivorship. It is necessary therefore 
for the survivor to obtain a certificate under the Succession Certificate Act 
before he or she can recover through the courts debts due to the deceased. 


Ma Naw Za and four others vy. Ma Thet Pdn a eos ee 
Inheritance—Adopted children—l fleet of separate living from adop- 

tive parents—Adopted child also a blood relation—Adopted child returning 
to house of natural parents—Manukye, X, §—26.)—As regards Kittina 
children the Manakye and Attathankepa do not explicitly require joint living 
of parents and children where there are no direct natural descendants. 
The requirement of residence might be more safely relaxed in the case of 
an adopted child who is also a blood relation, But the strict letter of the 
Dhammathats is not to be taken as the present rule of law in this matter. 
Customs and changed conditions have modified the ancient rule, and there 
should be some liberality of construction in questions concerning the 
-maintenance of the bond formed by adoption. 
Where, therefore, an adopted child who was alsa a blood relation went 
to live in her natural parents’ house, but maintained her relationship with 
her adoptive parents. 
Held Wat she did not forfeit any rights that by adoption she may have 
acquired, 

Ma E.ve Maung Shwe Kaing  . . ie ine 

Inheritance—Ascent of tuheritance when it cannot go by descent 


—FParents preferred to brothers and sisters and grand parents to uncles 
and aunts \—The Buddhist law is opposed to the ascent of inheritance, - 
but when it cannot go by descent the inheritance is allowed to ascend, first 
to the father and mother, and failing them to the first line of collatcrads, 
and in the absence of heirs in that decree to the grandfather and grand- 
mother and the next line of collaterals. 
Maung Shwe Bov. Maung Pya and another ae ase 
Inheritance—Children of father by a first and second marriage— 
Division of property inherited from a grandparent after death of father 
—Limilation.J—-Where there are children of one father by a first 
marriage as well as by a second marriage the children of the first marriage 
should have equal shares with the children of the second marriage in pro- 
perty inherited froma grandparent after the death of the father. 
Maung Ye and others v. Ma Me Be te 
Inheritance—Daughter removed fromher father’s family and conti- 
nuously resident wish her dinorced mother—Rightsin father’s family. J— 
A daughter removed from her father’s family, and continuously resident 
with her divorced mother after she is of an age when she might assist in 
the affairs of her father’s family appears to be in the position nearly of a 
child adopted from the father’s family into the family of the mother : 
while she acquires or retains rights in her mother’s or new family’s pro- 
perty, she loses rights in the family whence she came. 
Maung Inat andothers v. Ma Po Zébn ees te 
Tuheritance-- Divorce of parents by mutual consent—Son’s right of 
inheritance.\—The mere fact of a divorce having taken place between the 
parents by mutual consent, with equal division of the parents’ joint pro- - 
Perly, accompanied by the fact that the son by the first marriage has, 
during his minority, lived with his divorced mother, does not divest the son 
of his ordinary Iegal right of inheritance under Buddhist law expressed in 
the ordinary rule that “ on the death of the father who has married two 
“wives in syccessi on, the child of the first marriage is entitled to one-cighth 
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share in property acquired during. the continuance of the second mar- 
ie ?”'as' propounded by Sandford, J. C.in Nga Po Thit’s case (B.S, 
+ 18). ; 

“Maung Ba Kyu*(minor) through his-guardian, Ma Bayet-v.Ma-Zan-Byu-. 

‘Boppuist Law.—Inheritance—Hived attendant ministering during illness 
and ee funeral ceremonies—Right of inheritance 1n estate of 
deceased.|—~A hired attendant who attends members of a family during 
their sicknéss and buries them with means derived from the family estate 
does not thereby acquire.a right to inheritance in such estate. 

Maung Shwe Nov. Maung Chit Twe De ess A ze 
- ~ Inhevitance—Right of parents toa share of the property of their de- 

. ceased children where such parents and children have been living together.| 

~The general rule that property shall not ascend where there are collateral 
heirs is subject to exceptions. Where, after separation from his adopted 
brothets and sisters, an adopted son lives with his adoptive.mother, such 
mother succeeds to his property on his death to the exclusion of his adopt- 
ed brothers and sisters. 
Mi San Hla Me v. Kya Tun and two others one ae 
Inheritance—Share of eldest daughter by second wife.]—Where 
there is a son competent to assume the parental duty, an eldest daughter 
by asecond wife caunot claim asharein her deceased father’s estate 
during the lifetime of her mother. 
._ Ma Mev. Ma Myit ‘Mea aie eee eee vee 
: -Foint ancestral property, Suit for share of, by joint heirs excluded 
therefrom against other joint heirs—Limitation—Limitation Act, Articles 
127, 142, 144.|—A suit by Burman Buddhists as joint heirs to recover from 
_ other joint heirs and alienees a specific share of joint ancestral family pro- 
_perty inherited from the common ancestor, from which the plaintiffs allege’ 
exclusion, is covered by the description in‘Article 127 of Schedule IT of the 
Limitation Act (XV of 1877), namely, a suit by a person excluded from 
_. joint family property to-enforce a right to share therein, and the limitation 
_ 4s 12 years from the time such exclusion became known to plaintiffs... : 

_ .. Viewed as a suit against alienees, it comes under Article 142 if the plain- 

tiffs, while by themselves or their agent in possession, have been dis- 
. possessed, and under Article 144 if not so dispossessed. 
Maung Tun. ond five othersv. Ma Taw and four others ae eae 
—Foint family, marriage of mem*:r of—Separate property—Limi- 
tation oe 3% ee ae oe tao Goes 
Karen Christians—Indian Succession Act, s, 332—Pre-emption— 
Succession and inheritance ane ats we's sos 
—- Lettetpwa and Hnaparén property—Property acquired after marriage, 
Interest of husband or wife in—Power of husband to alienate property which 
he has inherited after marriage.\|—\n considering what power the husband 

- -has of alienating property which he has inherited after marriage, the Court 
shculd be guided by the rules applicable to a partition upon divorce when 
neither party is in fault. cae 

The rule as to equal division upon divorce only applies to property con- 

jointly acquired after marriage. 3 sian 

Maung Po Sein vy. Ma Pwa and six others . see eee ae 

Partition between father and daughters, the children of successive. 

* wives, on the former marrying again |—U Myaing, who had successively 

married three wives who had pre-deteased him, was on the point of 
“marrying a fourth wife when his daughters by his former wives claimed 

partition of inheritance. At the time of partition U Myaing-had by his 
first wife two children surviving, by his second wife one child Ma Thu Za, 
and by his third wife Ma E Ma one child Ma Shwe Sein. There was also 

a daughter Ma E Ma by a former husband. All the property to be di- 

vided was the jointly acquired property of Ma E Maand U Myaing ~ 

Held,—that the property should have been divided into nine shares, of 

‘which U Myaing should have kept five, and given two to Ma Shwe Sein 

the daughter of himseif and Ma E Ma, and two tothe children of the first 

two marriages and the step-daughter. 
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Ma Ta v. Ma Thu Za and seven others sae ose eas 
- Buppuist Law.—FPartition of property jointly acquired during one marvia 
age between the children by that marriage and the childven by other 
marriages— Manukyé, X, 66, 67.}—The rule for the partition of property 
jointly acquired during one marriage between the children by that 
marriage and the children by other marriages is that the children by the 
' marriage during which property is acquired take double the share taken 
by the children of any other marriage. 
Ma Min Ev. Ma Kyaw Thin and two others eee eee ee 
Poggalika property of priest—Rights of disposal by other members 
of the same order for funeral expenses of deceased owner.|—The pogga- 
lika property of an individual priest cannot on his death be disposed of 
by another member of the order, unless such sale was necessary tu meet 
the expenses of the deceased priest’s funeral, . 
U Te Law Ka and another vy. Maung Po Ka and another acs eee 
—— Sale by wife of joint property—Its validity—Consent of husband— 
Power of attorney—Registration Act, s. 33.|— While it is the common prac- 
‘tice for'a Buddhist husband alone to execute deeds of transfer of the 
joint property of himselfand his wife, a sele by the wife alone of such 
- property, provided that she has her husband’s consent to such sale, is as 
valid as a sale by the husband. A deed of sale of joint property executed 
by the wife alcne does not require a registered power of attorney under 
section 33 of the Registration Act. 
Maung Tun Myat and another v. Raman Chetty .». te cap 
Suecession—Priority of birth—Rights of eldest son or daughter pass- 
ing’ to next eldest as vepresentative of the father or mother.|—Among 
Buddhist priority of birth is recognized and certian duties’ pass by suc- 
cession. to the next eldest son or daughter. The following are the princi- 
ples of succession of the children on the death of the father. 
Firstly, the eldest son, if competent, is the representative of his deceased 
father, and in that capacity is entitled to one-fourth of the inheritance. 
Secondly, where there are both sons and daughters, the eldest son is pre- 
ferred to any daughter. 
* Thirdly, the rights of the eldest son or daughter pass to the next eldest as 
representative of the father or mother. 
Ma Mya Thu v. Maung Po Thin <a ese ee 
: Widow’s share of joint property absolutely at her disposal—Divisio 
of one-fourth share among the eldest son and his brothers—Division of 
property between the widow and her children on her rve-marrying.|—The 
widow has absolute power of disposal over one-half of the joint property 
of herself and her deceased husband. 2 - 
Maung Hlaing v. Maung Tha Ka Do and three others Sas ae 
BuppDHIST WOMAN, MARRIAGE WITH.—Profession of Mahomedan faith - Cere- 
mony according to Mahomedan vites—Mahomedan Law .., oes 
‘Butcock, THEFT OF A, AND MISCHIEF BY KILLING THE ANIMAL.—Double 
conviction—Indian Penal Code, ss. 379; 429 see ie aes 
BurDEN oF FROOF —Agricultural lease—Rent cee aaa ac 
Civil Procedure Code, s. 283—Suit by vendee or mortgage to estab- 
lish right to attached property—Guod consideration—Bonéd fide trans- 
action soe see “ eee sa ove 
Entry of transfer of land in Thugyi’s Register No. [X—Exclusion 
by Appellate Court of unstamped document already admitted by Court 
of First Instance—Stamp Act, s. 34, proviso 3 3 s. 50, proviso 2— Ejection 
Suit ... eae cae aa see aes oe 
, Evidence Act, s. 105—Criminal Procedure Code.s. 287—Murder— 
Culsable komicide—Grave and sudden provocation.\—The fact that s. 
105 of the Indian Evidence Act places the burden of proving that the 
Case of the accused comes within certain excepticns does not prevent a 
statement of an accused person tendered by the prosecution and “ read as 
eviderice ” under s. 287 of the Criminal Procedure Code from being 
taken into consideration by the court which decides whether this burden 




















RV. 


Page, 
312 


597 


37 


65 
607 
633 
275 


333 


68 


XVie- INDEX, 


is discharged. Though an accused may have exceeded the right of selfs 
’ defence intentionally killing another person, his act may amount to cule 


___pable_homicide,_but-would-not-be-murder-if-he-was-deprived-of the power- 


of self-control by grave and-sudden provocation. 


Aung Myat alias Aung Ya v. Queen-Empress eee see aa 
Burpen ov PRoor—Evidence Acts. 110—Sale—Morigage—Defendant in 
possession nee 


Examination of witness produced—Minor taking partin business 
~—Sale—Morigage eee eee ere 
Indian Evidence Act, ss. 4,114—Facts which may be presumed— 














Strong presumption. ses tee 
Land—Sale—Mortgage... aes oe ses was 
Land ostensibly sold—Morigage she ites wes 
Limitation Act, Schedule If, Articles 142, 144-—Ejectment, Suit 
Sor—Limitation : 





On whom it should be placed.|—The burden of proof must be 

placed according to the pleadings and any preliminary examination of 

-the parties, and for the final decision of the case the burden remains 
upon the same party. 

When the party who has to discharge the-burden of proof has made 
out a primd facie case, ina certain sense the burden of proof shifts on 
to the other party, for, in the absence of any rebutting evidence the point 
at issue Would be decided in favour of the party making out a primd 

_ facie case. When, however, the Judge has heard the whole c1se, he must 
weigh the evidence for both parties, placing the burden of proof as it was 
originally placed. aa 

W. B. Innes v. Asgar Ali and another .., oS ae one 

Presumption in favour of reservation of right to redemption—Con- 

ditional sale-~ Absolute sole “ae as nee nee 

Suit to establish right to sale proceeds of attached property—Claim 








to such property as tenunt of land mortguged—hxecuticn of lease of te- | 


nancy—Consideration — ... 








- Suit for damages for malicious prosecution a aie 
ea GROUND, Trusr vor a—Public religious purpose—Ctivil Procedure 
Code, 8.:539 «4. po ase see Po ose 
Burma Fisserigs Act, ss 2, 7 (a) anv (b)—“ Fishery” defined ae 
-urRMA Forest Act, Cuarter VI.- Rules under the Burma Forest Act— 
. Drift timber—Timber in transit.) — Held, that Cliapter VJ of the Forest 
Act. applies to breaches of rules in respect of timber floated down the 
Salween river, which, although treated deparimentally as drift timber, is 
actually: timber in transit. //eld, also, that whoever makes the report 
under Rule No. 17 of the Forest Department Rulcs is personally respon« 
sible for its correctness. 
Queen-Empress v. Veerappa Chetty se we ae ase 
» 8.55 —Créminal Procedure Code, s. 517—Magistrate’s order as to 
disposal of property. - ei On ses ea is 
Burma Gamutine Act, | of 1809, 5.16—Burma Judictal Department No- 
tification No, 286, dated 20th August 1896, Rule 9—Kewards eee 
» $8, 6, 60, so(a), 15 (2), 3 (4). —Gambling in public street or place— 
Warrant to whom to be directed andin what cases—Coins, seisure and 
forfeiture of, as instrument of gaming—Rewards ore a 
Burma JupiciAn Derarrmentr Norivication No. 286, dated 2oth August 
1896, Rule 7—Rewards—Burma Gambling Act, I of 1899, s. 16 ee 
Burma Laxnp ano Revenue Act, RuLEs UNDER THE, 37, S1—Land in 
possession of cultivator without grant or lease—Onauthorized possessicn 
by Thugyi to another to work salt thereon—Lviction ss ase 
8. 4:~Suit for possession of house-site—Reference to Revenus autho- 
vities—Lower Burma Villages Act, 5.6, cl. (i)... Sea sats 
—, 8. 7.-~Adverse title to land—Mortgagor—Morlgagee ...: See 
7S. 19—-Suit for possession of land aes ves ase 
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Afistake as to where, lies—Question of law justifying second appeal ; 
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Burma Lanp ann Revenux Act, s. 56—Furisdiction—Execution pro- 
ceedings—Attachment of property—Cintl Procedure Code, s, 283 ee 

, SS. 7 AND 17.—Title to land iu possession by prescriplion—Status 

of landholder—Patta grant—Suit for recovery of possession of land 
granted under patta—Reference to Revenue authorities iis 
18S. 47, 45.—F urisdiction—Limitation—Execution proceedings 
for arrears of reventie—Capttation-tax as we ace 
» SS. 47, 55, 56.-—Sale of land by Revenue Officer for arrears of 
* vevenue—Irrigularities in procedure—-Furisdiction of Civil Courts ... 
Burma MonicipaL Act, s- 75—Delcgation of powers by President of 
Municipality—* Executive authoirty ” re sae see 

, 8. 84 “Or” INTERPRETATION OF ie a3 nee 


c 


CAPITAL SENTENCE, REASONS FOR NOT PASSING, UPON A CONVICTION 
UNDER §. 302, INDIAN PENAL CopE.—Criminul Procedure Code, s. 367 
—Indian Penal Code ss. 299, 300 and 304. |—Where a Sessions Judge 
gave as his reason for not passing a capital sentence the fact that the 
assessors diflered from him as to the guilt uf the accused convicted by 
him of murder- 

Held,—that such reason was not 2 proper reason for abstaining from 
passing sentence of death. 
Some of the reasons which ordinarily are sufficient for not passing a capi- 
tal sentence upon a conviction under s. 302, Indian Penal Code, specificd. 
‘The extreme penalty of the Jaw should be reserved for cases of deliberate 
murder, for cases where murder is committed to facilitate the commission 
of some other offence, or to avoid arrest for an offence and for other 
heinous cases of murder. 
Distinction between ss. 299 and 300, Indian Penal Code, and between the 
two parts of s. 304, Indian Penal Code, pointed out. 

Maung U and seven others v. Queen-Empress —... ams x56 

Caviration-Tax.—lixecution proceedines for arrears of revenue—Burma 
Land and Revenue Act, ss. 47 and 45—Furisdiction—Limitution. |— 
Chin Po, a revenue thugyit-who had absconded, leaving unpaid Rs. 2,304 
which he had collected as compitation-tax, was declared a revenue de- 
faulter and proceedings were taken against him under s 52, Burma 
Land and Revenue Act. Among the property of the thugyi attached 
were two pieces cf land which at the thnc of attachment were claimed 
by Abdul Rahim and Abdul Zawli, but their claim was disallowed. 
Over a year after the sale, Abdul Rahim and Abdul Zawli instituted a 
suit to have the sale set aside and for a decree in their favour for the 
land claimed by them. 

Held,—that the land in question was not sold for any arrear which liad 
accrued upon it, and that it could not consequently be sold under s. 47, 
but only under s. 45 of the Act, and that the sale not being one under 
s. 47, the Civil Couct was not ousted of its jurisdiction to determine the 
vitlidity of such sale. 

Held also,—that so far as the suit is one to set aside a revenue sale, 
it is time-barred by article 12 (c), Schedule I] of the Limitation Act, 
but that the suit being really one to recover possession of the land in 
question on the ground that Chin Po had no right, title, or interest in 
the said land, it may be brought within 12 years. 
Abdul Rahim and another v. Pa Taw ae or 

Cane And caurion—Jndian Penal Code, ss. 79, 89, -99, explanation (2), 
304 A—Criminal vashness and neplipence —... se ae 

Cary-raker, Situ wy,—Title—Possession for a particular limited pur- 
pose -Gratuitous—batlments-- Custody—-Constructive possession by 
owners—Indian Contract Act, s 108, exception 1 — ne 

CASE INCONSIST RNT WITH THOSE ORIGINALLY PLEADED.—Croil Procedure 
Code, s. 54-Fresh points, presentation of, in first or second appeal— 
Amendment of plaint or memorandum of appeal ee aes 
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~ CASES wuicu District MAGISTRATES SHOULD, AS A GENERAL. RULE, RE- 
“PRAIN FROM TRYING UNDER THEIR HIGHER POWERS Criminal Pro. 
ceduve Code, ss: 30, 34. |—Asa-general rule, the cases which District 
—Magistrates-should-refrain from -trying in exercise of the powers confer- - 





“red on them’ under ss. 30 and 34 of the Criminal Procedure Code, are. 


(i) thosé‘in which a sentence:more severe than a District Magistrate” 
can inflict under s. 34 -0f such Code, and (ii) those cases in which 
* the issues are so complex, or the difficulty of ascertaining the true facts, _ 


or of correctly’ plying the law.to them, so considérable as to make a_. 
trial before a sions Judge, with the aid of assessors, clearly more . 
appropriate. : 


Sawkadu. v. Queen, Empress : Ae 

_ Carrie rHerr.—Sentence ... ea 

, Sentence—Restoration of ecteaily lost cattle on "payment of 
money—Reasonable presumption—T. pati giain a Act, s. 114 

Carrie Tuxrts.--Boat thefts 

Cause. or acrion.—Civil Procedure Code, ss. 283, 32, 43—~Suit ‘to establish 
right to attached property—Foinder of party .. 

Suit to set aside an award made without intervention of Court 

FoR MONEY.— Worthless chegue—Stamp Act—Hundi not sacs 

stamped see 

IDENTITY or—Origin of suit different—Civil Procedure Code, s Se 
13, Res judicata 

Cavusine DEATH. Murder—-Intention—Knowledoe—Iidian Penal Code,’ s. 
j302—Plea of guilty—Charge defectively framed ay 

CRREMANY ACCORDING TO MAHOMEDAN RATES. —Mahomedan ‘Law—Mar- 
riage with Buddhist woman—Profession of | Mahomedan faith : 

CERTIFICATE AUTHORIZING SALE OF. OPIUM BY LICENSED VENDOR. —Pre- 
sumption—Rules under section § of the Opium Act = ve 

Cuarce-—Sentence—Whipping added to imprisonment—Previous convic- : 
tion for same “gronp” of offences—Whipping Act, s. 3. J—When a 
_¢riminal court intends to add the punishment of whipping to. imprison- 
* ment for-an offence so punishable, the previous conviction ard s, 3 of . 
the Whipping Act should be quoted in the charge and sentence. 

Queen-Empress v. Nga Lu Gyi | Ss 

CHARGE D#ZFECTIVELY FRAMED. —Causing death—Murder— Intention 
Knowledge—Indian Penal Code, s. 3o2—Plea of guilty... 

CHARGE UPON PROPERTY.—IJntention of parties Sale ead not to aliens 
ate special property ° «. 

CHILDREN, DIVISION OF PROPERTY BETWEEN THE WIDOW AND HER— 

’ ON HER RE-MARRYIYG-~~Widow’s share of joint property absolutely 
at her disposal—Division of anegonees shave among the eldest son and 
his brothers—Buddhist law ast ae 

CHILDREN OF FATHER BY A FIRST AND SECOND MARRIAGE.—Division of 
property inherited from a grandparent after death of father—Buddhist 
law—Inheritance * ea sae ee 

CHILDREN ‘OF SUCCESSIVE WIVES, Partirton BETWEEN FATHER AND DAU- : 
GHTERS, THE, ON THE FORMER MARRYING AGAIN« Buddhist law 

CHILDREN, RESPECTIVE SHARES BETWEEN, OF THE FIRST AND SECOND MAR- 
giace.—Altachable interest . of childven—Buddhist law—House and 
land acquired during marriage with first wife aud redeemed by second - 
wife with her separate money—Separate prepay topes acquired 
during second marriage.. . 

~ CIRCULAR ORDERS, ‘S. 219. —Usurped jurisdiction —Mogistrate incompe- 
tent to pass adequate sentence, Inadequate sentence— Supervision by — 
' District Magistrate— Responsibility oo Sessions Court—Interposition - 
of High Court —Practice—Report to aa Court, Form f—Criminat 
Procedure Code, s. 438 . 

CIRCUMSTANCES WHICH CANNOT PROPERLY BE EXCLUDED FROM CONSID- ; 
ERATION BY A COURT OF JUSTICE EXERCISING JURISDICTION; —Grounds —. 
for leniency tt passing sentence] The assistance given by. one, of the. 3 














INDEX. 


accused to further the ends of justice cannot be properly excluded from 
the consideration of a Court of justice at his trial, and is taken into duc 
consideration in passing sentence, because the ends of justice require that 
the Court should look further than the personal motives of an informer, 
however selfish and despicable those motives may be. 

Nga Shwe Kyaw v. Queen-Empress... 


Civin And GENERAL.CIRCULARS, PARAGRAPH 235 —Examination of parties 


before fixing issues ee 
CIVIL. APPELLATE POWERS, AssIST. ANT. ‘Commission Er or EXTRA Assis- 


TANT COMMISSIONER POSTED TO THE HEADQUARTERS OF A DISTRICT 
AND INVESTED WITH ENHANCED PECUNIARY JURISDICTION OR WITH, 
Ne? A SEPARATE COURT DISTINCT PROM THE CourT oF THE DE- 
PUTY COMMISSIONER)... = sss 

Civit Court, JURISDICTION OF, IN SUIT FOR POSSESSION OF LAND, THE 
TITLE TO WHICH BY ONE PARLY IS RECOGNIZED BY THE REVENUE 
auTuHoritigss, ]—Where the plaintiff, alleging a supcrior title, sccks to 
recover possession of certain lands of which the plaintiff has been dis- 
possessed by the defendants under circumstances which when proved 
entitle the plaintiffs to eject the defendants from the said lands, of which 
the plaintiff, on that lypothesis, has been wrongfully dispossessed, the 
mere fact that the defendants base their tithe upon a recognition by the 
Revenue authorities of the existence of a right of use and occupancy on 
the part of all or any of the defendants docs not bar the jurisdiction of 
the Civil Courts to decide whether the plaintiff has a supcrior title to that 
set up by the defendants, and to grant such relief as the circumstances 
proved make a requis and just and as the law permits. 

Ma Setk Se vi Nea Tun and two others 


Crvit Court, Jurispicrion or—Lower Lurma Land and Revenue Act, ss. 


6, 55 and 56—Rival claims to hold the same land under differcnt 
ottas Bee ap 
JURISDICTION or, | IN QUESTIONS CONNECTED WITH GRANTS. 
Corrections or amendments made tn deed of grant, Effect of —Grants 
made without proper notice, Validity of, as against Government and as 
against the granice—Lower Burma Lund and Revenue Act, s.56—Rule 
11 of the Rules under the Lower Burma Land and Revenue Act—Grant 


—Setilement 
Civin Procepurr Cope, s. 13.—Res judicata —Canse’ of action, identity 


of —Origin of suit different 3 a as 
Civi. ProcEeoure Cong, s. 4o—Advocaie, duty of, to client . eee 
Civit Procepure Conr, s. 43—Res judicata—Suzt for declaratory decree 
as to attached property without prayer for consequcntial re Lief—Insti- 
tution af fresh suit to sct aside suleand recoucr possession —Civil Proce- 


—_— 








dure Code, s. 288&—Specific Relief Act,s.q2z ... : 
1 S. 43, LAST PARAGRAPH, —Mortgago—Money decree— Mor iguye 
decree—Morigagee’s licn—Res judicata es oe eee 


. 





S.53.—Hresh points, presentation af, in fi rst or second appeal— 
Amendment of plaint or memorandum of appeal —Case inconsistent 
with that originally pleaded js 
— 18.54 (b).—Institution of suit—Insufficiently stamped plaint— 
Presentation and admission af plaint—Limitation—Limitation Act, s. 
4—Court frees Act, s. 28 i 
————, $, 171 — Additional witnesses, Power of Civil Court to call for— 
Civil Proceedings between parties-- Practice... ‘as Sa 
’ * 222—I/ntcrest on cosis—IJ/nterest at high rate see 
230.—Transfer of Property Act—Moriguge decree—A pplica- 
tion oe execution—Limitation—Limtitation Act, XV of 1877, Schedule 
Il, Articles 178 and 179 
, 8. 244—Order passed in execution between parties to sutt—Decree 
—Appeal—execution of decree—Varying of decree 
— 8.258 —Lxecution proceedings — Sutisfaction of decrees rom of Cour t 
—Fuiluve of judgment-creditor to cerlify satisfaction—Remedy by se fe 


wate outt fay dumuves ... mae awk es 
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“Crvit’ Procepure Cod, 278.—Attachments of property—Execution of 
money decrees—Ex ecution of morigage decrces ae 8 
—, Ss, 283.—Burma Land and Revenue Act, s. 56 —Furisdiction— 

>> Hixecution-proceedings—Attachment of property _ 





~~, 5, 283,— Specific Relief Act, s. 42—Civil Procedure Cod, G3— 





Res judicata—Suit for declaratory dzcree as to attached property with- 
out prayer for consequential relief Institution of fresh sutt to set 
aside sale and recover possession... ma A ay ses 
—, S. 283.— Specific Relief Act, s.42.—Suit for a declaratory decree— — 








Right to establish title of judgment-debtor to the property attached ... 
~~, S, 283.— Suit by vendee or mortgagee to establish right to attached 
property—Good constderation—Bona fide transaction—Burden of proof 
—————, S. 317. —Benami purchaser -- Fraudulent purchase—Sale in execu- 
" tton of money decree—Restitution or compensation on reversal of 
decree—Civil Procedure. Code, s. 583—Claim against purchaser at. 
. «=. Court sale... esa ; Alen eee fe ae 
Civic ProcepureE Cops, s. 368.—IJndtan Succession Act, ss, 265, 266, and 
239—Executor of his own wrong—tntermeddling with estate of de- 
ceased—Estoppel ; ; 





———, s. 491.—Compensation for imsroper attachment, Application for, 


when it must be made © me Gis ‘ase a 
———, Ss. 492. —Injunction order—Disregard of, by creditor of person 
_ served vith such order ... Dene er ae” eae 
————, 8. 503-—-Attachment—Morigage decree--Attachment before judg- 
ment in suits for money decreesin Subordinate Court—Lien upon crops 
by labourers—Foinder of receiver as defendant _ igs wes 
 ————, $. 539.—T rust for a burial ground—Public religious purpose ... 
- 5S. §49.—Lower Burma Courts Act, s. 2g—Order requiring security 
_ for costs—Order or decree, Appeal from—— Ee 1 er Ss Sa 
, §. 583-—Claim against purchaser at Court sale—Civil Procedure 
Code, s.317—-Benami purchaser—Fraudulent purchase—Sale in execu- 
tion of money decree—Restitution or compensation on reversal of decree 
——_, S. 584.— Second appeal, Ground of--Erroneous conclusion of fact 
upon evidence as ee ey ose sis wee? 
, S- 617.-~—Promissory note not negotiable—Consideration—Negoti- 
able. Instrument—Presumption—Negotiable Instruments Act, ss.42 and 
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412, AIL 
414 
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543 


118, cl- (a)——-Reference by Lower Court—Question at Law, Precise and © 


general statement of— ... ies ae see aes 
, S: 622.—Limited power of interference in revision by High Court 
—Decision by competent Court, which by law is final ana without ap- 
peal—Wrong decision—Material irregularity—Failure to exercise 
jurisdiction ... ies tS tees cath aes oan 
5s. 622,.—Provincial Small Cause Courts Act, .t887, s. 25—Re- 
visional jurisdiction—Court of the Fudicial Commissioner, Lower 
Burma—Court of the Fudge of Moulmein—Court of Small Causes— 
Lower Burma Courts Act, ss. 9, 10... aos see oe 
» S&S. €22--Lower Burma Courts Act, ss. 24, 26—Second appeal, 
Order refusing leave to file—Appealable order—-Application in revision 
—Practice - sxe tae At hoe aes 
———— , S. 625.-——-Revision—Application for—Appeal from orders against 
which no appeal lies under Civil Procedure Code, but ts appealable 
under the Lower Burma Courts Act-—Civil Procedure Code, ss. 588, 
622—Lowey Burma Courts Act, s. 22—Review of order... wae 

' —, S 626—-Review of judgment—Ground of discovery of new evidence 
——-——_, SS. 13, 43. —Mortgage—Money decree--Enforcement of money de- 
cree against mortgaged p.operty sold to a third party—Morigagee’s lien 
—~—Res judicata Re ans ia atts x 
5 SS. 53, 147, 149.--Plaintiff abandoning grounds set up in plaint 

and setting up new cause of action—Procedure ~ : 
——, SS. 203, 204, AND 571,—Fudgment, what should contain < 
» SS. 266, 280, 278.—Sutt to establish right of judgment-creditor to 
““immoveable property attached by him but released on an objection filed 
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—Issue whether successful objector owns property in dispute os 
‘Civiz Procepure Cong, ss. 283, 32, 43.—Suzt to establish right to attached 
_property—Foinder of party—Cause of action ... ie. aes 
ss. 295, 285. 278, 282.— Attachment. by inferior Court of property 
alveady attached by Superior Court—Right of earlier attaching creditor 
vefused by Superior Court a rateable shave of assets to have execution 
proceedings ve-opened—Lien of prior attaching creditor in Inferior Court 
on property subsequently attached by Superior Court 








: SS, 545, 546.—Execution, Application for stay of —Practice oe 
—-, SS. 567, 574.—Finding of Court of First Instance on a remanded 
_tssue—Responstbility of Appellate Court for its correctness .., sae 


8S. 588, 622,.—Lower Burma Courts Act, s. 22—Review of order— 
Civil Procedure Code, s.623—Revision, Application for—Appeal from 
orders against which no appeal lies under Civil Procedure Code, but is 
appealable under the Lower Burma Courts Act ... 


~ 





Civit ProceepurReE Cons, ss. 626, 629.—FReview of judgment, second appli- 
cation for—Review of orvder—Application for, passed on review es 
CrviL PROCEEDINGS BETWEEN PARTIES—Practice—Czvil Procedure Code, s. 
171—Additional witness, Power of Civil Cours to call for .., ive 
CLAIM AGAINST SPECIFIC PORTION OF AN UNDIVIDED ESTATE.—A/origage ... 
CiAIM AGAINST PURCHASER AT CcorT SALE.—Czvil Procedure Code, s. 317 
' —Benami purchaser—Fraudulent purchase—Sale in execution of money 
decree—Restitution or compensation on reversal of decree—Civil Proce- 
dure Code, s. 583 ‘ ote oe ree a 
CLAIM ON POGGALIKA KYAUNG BY RECIPIENT AFTER HE HAS LEFT THE PRIEST- 
" n00D.—Buddhist Law—Gifts to priests—Poggalika and Sangika gifts— 
Individual and general gifts aa oe wg eee 
CLAIM TO LAND UNDER A PATTA SURREPTITIOUSLY AND COLLUSIVELY OB- 


TAINED -WHILE THE OCCUPANCY TITLE TO SUCH LAND WAS IN DISPUTE. | E 


—A person obtaining a patta fora certain piece of land at a time when 
the occupancy title thereto was in dispute, cannot claim such land from 

the person in actual possession thereof: 
Maung Chan v. Maung In and another... ar aie Pere 
CLAIM TO SUCH PROPERTY AS TENANT OF LAND MORTGAGED.—Execution of 
lease of tettancy—Constderation—Burdex of proof—Suit to establish 
vight to sale-proceeds of attached property as are oe 
CLAIMS BASED ON UNBUSINESS-LIKE TRANSACTIONS.—Opfportunity afforded 
to dishonest debtors to repudiate such claims.|—A fair and a reasonable 
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decision, according to the evidence, on a disputed question of fact by a. 


competent local tribunal, should not be disturbed without good reason, 
lest by encouraging appeals from such a finding, an unwholesome liti- 
gious spirit be fostered or the advantage gained from establishing Local 
courts be in a great measure negatived. , 
Petty traders, who conduct their business in an unbusiness-like manner 
and for the sake. of a momentry apparent gain of a few annas forego 


the advantage of securing more cogent evidence and thus make it easy . 


for dishonest debtors to repudiate a claim and more difficult for a Court 
*. to, ascertain the truth when perjury and dishonesty are inaputed on both 
sides, oes to be reminded that they adopt this mode of dealing at their 
own risk. , 
Maung Meik v. Maung Me ... ae ive ez wea 


~ Cras, Rival, TO HOLD THE SAMZ LAND UNDER DIFFERENT PATTAS,_—Furis-. 


diction of Civil Court—Burma Land and Revenue Act, ss. 6, 55, and 564 


| CLASP KNIFE NOT “AaRM.”—Arms Act.}—The purpose for which a weapon 
is carried cannot be a sufficient test of whether its or not an “arm.” —~ 


430, 429 


A clasp knife is not a dagger, and is not designed for, or suitable for; 


warfare. It does not therefore come under the definition of arm. 
Queen-Lmpress v. Nga Po Thin on ste ee a 
_ CLIENT AND PLEADER.—Appegrance for opposite party-Confidential com- 
munication—Prejudice of former client—Afidavit of former client ai 


487 
19,18 
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Co-accusrp.— Evidence Act, ss. 25, 26 and 27—Confessivou ave te 
TRIAL OF WITNESS AS—IMPROPER REASONS FOR ORDERING—State- 





Page. 





ment by-a-co-aceused—Retrial-of an—accused ae ee 


Co-sccUSED SENTENCED TO .IMPRISONMENT FOR TERMS EXCEEDING FOUR 
YEARS—Criminal Procedure Code, s. 408, proviso (b)—Appeal, Disposal 
of, by High Court or by Court of Session—Accused sentenced to ca ssi 
ment for four years ee . . 

Cope or CriminaL Procepurg, ss. 435. AND £6 (2) —District Basis 
trate’s power of revision—Examination of Inferior Court—Improper 
discharge—further inquiry 

Coenizance OF OFFENCE BY «Sessions Court: —Inadmissible evidence— 
Evidence Act, s. 24—Criminal Procedure Code, ss. 337, 193, 164—Con- 
Session —Inducement to confess—Retracted con, ession aes 

Corns, SEIZURE AND YORFEITURE OF, AS INSTRUMENTS OF GAMING.—Re- 
wards—Burma Gumbling Act, gs. 6, 10, 10 (#), 15 (2), 3 (4)}— Gambling 
tn pablic street or place—Warrant to whom to be directed and in what 
cases sak a sae zea 

Commissioner, Court or Dr ruTy Commisstongr SUBORDINATE ONLY TO 
Court or—Criminal Procedure Code, s. 195, sub-section (6)—Lower 
Burma Courts Act—Sanction to prosecute—Application to revoke 

COLLATERAL ORAL AGREEMENT, ei sia a aw oral and 
written: contracts dee 

CoLOURABLE SALE EXPLAINED, }—Collusion ‘between a debtor and his osten- 
sible vendeeto defraud a judyment-creditor by pretending that a sale 
of the debetor’s property has taken place when there has been, in fact, 
no genuine sale, but only a colourable (that is, a sham) one to protect 
the property of tlft debtor, does not. prevent the judgment-creditor from 
proceeding against such property as still the property of his judgment- 
debtor (the sham vendor). But a real sale of any serviving interest of 
the debtor, if it takes place before the property has been attached - or 
specially bound by the decrce, will hold good, even though such sale may 
prevent the creditor from getting his decree executed ‘against the: pro- 


rty. 

Ue Gaukv. Maung PoKa... — ase ea ei see ee 

‘ COMMITMENT BY. MAGISTRAT2 OF EVIDENCE PARTLY KECORDED BY HIM 
AND PARTLY BY°ANOTHER WHO HAD’ NOT CEASED TO EXERCISE JURIs- 

- picrion-—Jis regularity—Confession of ‘accused—Inducement to con- 
* fess—Admission of plea of accused—Criminal Procedure Code, ss. 164, 
350—Evidence Act, s. 24 

ComMon GAMING-HOUSE.— Keeping and "gambling in, by owner—Douile 
conviction—Public Gambling Act, ss. 3aud 4.J—A man who keeps a 
“common gaming-house and gambles’ in it himself c: annot be convicted 
and’ s€parately sentenced under section 3° and section 4 of the Public 
“Gambling Act. 

Queen-Empress v. Nea Newe Hlaing ... 

COMMON GAMING-HOUSE, BEING FOUND IN a—Action: by Magistrate upon 
information supplied by private individual—Public Gambling Act, s. 4] 
—In order to make a person punishable under section yg, Public Gambling 
‘Act, itis not necessary cither that the should be found by a Magistrate or by 
a police officer acting in the manner provided by section 5, or that informe 
ation would be given by a police officer. A Magistrate may take 

action under section 4 upon information given bya private individual 
and may conyict upon the evidence of a private individual. 

Queen-Empyess v. Nga Ba and three others —~ oe ee 

’ Common Onsecr.—dndian Penal Code, ss. 34, 111, and 149—Murder —Cri- 


~ minal liability of several persons for the act of one of their number... 


- Abetment—Co-operation ..,. 
‘COMMUTATION OF SENTENCE TO ONE or “MP RISONMENT, CONFIDENTIAL— 
' Criminal Procedure Code, s. 395—sentence of whipping a See 
CoMMUTED SENTENCE OF TRANSPORTATION.—Limat of term—Criminal 
Procedure Code, s. 35, clause 2 (a)—Indian Penal Code, s. 59.\—\n com- 
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muting a sentence of imprisonment te one of transportation, section 35 
of the Criminal Procedure Code, must be read together with the sections 
of the Indian Penal Code which prescribe the limits of punishment for 
different offences. 2 

Nea Po Seik v. Queen-Empress. es avs eas : 

CoMMUTING SENTENCE, OF RIGOROUS IMPRISONMENT.—Procedure—Iudtan 
Penal Code, s. 59—Procedure—Sentence of transportatiou for aterm..; 
' Compensation, AWARD oF —Criminal Procedure Code, s. 250.|—It is the 
: plain direction of the law that the awardof compensation shall be made 
by the order of discharge or acquittal. After completion of the order of 
discharge or acquittal, the Magistrate is functus officto, and he cannot 
re-open the case to pass an order under section 250, Criminal Procedure 
a ; 
Queen-Empress v. Abdul Karim __... See S33 
FOR IMPROPER ATTACHMEND.—Applicatiog for, when it must be 
made—Civil Procedure Code, s: 49t.)\—A judge has no jurisdiction 
to entertain a claim for compensation made to him under section 491 
of the Civil Procedure Code after the decree in the suit in which the at- 
tachment was made hasbeen passed, ‘The application for compensation 
must be made before judgment is given in the suit in which the attach- 
ment has been made. The award of compensation can neither be made 
before the decree nor after the decree. 

Moorgappa Chetty v. Maung Shwe Ko and others wee at 
————— IMPRISONMENT IN DEFAULT OF PAYMENT OF PART OF—Proportion 
to maximum term—Criminal Procedure Code, s. 560.}— When compen- 

sation awarded under section 560, Criminal Procedure Code, can only be 

* partly recovered, the person ordered to pay compensation is riot liable 

_ on account of the unrecovered part of the compensation, tothe maximum 

‘~term of imprisonment prescribed by that section, namely, one month ; 

“but is ‘only liable to a part of a month, regulated by the proportion 
which the unrecorvered part of the compensation bears to the whole 
compensation awarded. 

Queen-Empress v. Ma Kaya see sxe tas 

———TO ACCUSED, ORDER OF —Absence of complainant when Magistrate 
intends to pass order acquitting accused—Procedure—Criminal Proce- 
' dure Code, s. 250.|—In cases where a Magistrate proposes to exe.cise his 
powers under section 250, Criminal Procedure Code, his proper procedure 
- 15 to stay delivery of judgment till the complainant has stated his object- 
tion under section 250 and the Magistrate has recorded his reasons. If 
the accused are in custody and the Magistrate intends to acquit them, 
' but is unable to pass an order of acquittal because of the absence of the 
complainant, they should be released on their own .recognizances till the 
requirements of section 250 are complied with. 

Queen-Empressv. Nga Tun Hla... 








WHEN AWARDABLE, AND FROM WHOM AWARDABLE.—C?riminal 


Procedure Code, s. 560—Eduction—Exaggeration of facts—Prose- 


cution for false evidence or false charge—Indtan Penal Code, ss. 366,. 


193, and 211 }—Compensation can only be given under s. 560 of the 
Criminal Procedure Code when the complaint is of an offence triable 
by a Magistrate. : f 

Further, compensation can only be awarded from the person upon 
whose complaint or information the accusation was made and not from 

‘a person who did not institute proceedings, but was examined as a wit- 

ness. ; ‘ 

If a young girl, forcibly abducted, exaggerates the force used and 
resistance offered, such exaggeration is not sufticient ground for prose- 
—s her for intentionally giving false evidence and for making a false 
charge. 

Ma Pwa Yon v. Maung Po Mya and others... tee oes 

Comrgerency oF COURT TO VACATE ANY SUCH JUDGMENT OR ORDER— 

‘ Orders mdde tn execution—Fudgment or order obtained by manifest 
: fraud ose pe vee or 2 eps eee ove 
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’Comrrtent Court —Resjudicata—Act XIV of 1882, s. 13—Question of 
‘Status as daughter tn administration pr oceedings—Question of statis 
_. as daughter in. Regular. siite-Incidental-determination of question... 
_ ComPETEeNT MacisTRATE, ERRONEOUS FINDING BY, AS TO'-AGE OF YOUTH- 
FUL) OFFENDER—LErroncous order passed by competent Magistrate 
under Reformatory Schools Act—Alteration of, in appeal or revision 
Detention of youthful offender—Inapplicability of s. 16, Reforma- 
tory Schools Act, to cases of accused persans who ave not youthful 
offenders... x ave 
Comriana.—Preliminary enquiry—Criminal Procedure Code, ss. 195 and 
' '476—Sanction to prosecute—Private prosecution 
” Sas eoere NESS OF GiIrT.— Gifts accompanied and unaccompanied by. pos- 
session—Ty ust of immoveable property—Declaration and acceptation of 
‘triust—Death-bed gift—Validsty of gift—Verbal gift—Moveable pro- 
_ perty—Delivery of posenne mmoveable eapery Dale ivery of title- 
‘deeds ° Sis oes 
CoMPosiTion oF OFFENCE, UNDE R MAGISTERIAL SANCTION, -Asquittal=f ne 
proper discharge—Iudiin Penal Code, s. 325—Criminal Procedure 
Code, s8. 345, 403. }-Scction 345, C riminal Procedure Code, gives no 
authority for the composition of an offefice under s. 325, Indian Penal 
Code, and there is nothing in the Criminal Procedure Code to five 
such composition the effect of an acquittal. There is thus nothing in s. 
‘403 to prevent A District Magistrate from treating any such composition, 
under Magisterial sanction as an improper discharge. | 
Queen-Empress v. Po Ba .. re ee 
ComPounND AN OFFENCE, PERMISSION TO —Criminal Procedure Code, s. 
528, paragraph 3 (s. 13, Act II of 1884), 345—Trausfer of case, Pro- 
cedure of District Magistr ate ordering to... te 
- ComMrounvIne OF OrvENcr.—Option of Magistrate to allow composition—- 
Indian Penal Code, s. 334—Criminal Frocedure Code, s. 345.}—When 
an accuscd threw a stone ata Police constable and hit another person, 
causing hurt, and the Magistrate convicted the accused under section 
334, Indian Peat Code.” 
Held,—-that that section’ was inapplicable to the casc. When the 
Magistrate came.to the conclusion to charge the accused under section 
'334 as he did,the offence became compoundable by the persen to whom 
the hurt was. caused, and ‘the Magistrate had no option but to allow 
it to be compounded. - 
Queen-Eempress ve Nga bas Hla “ae “ ets 
CONDITION PRECEDENT ‘TO CAUSE O¥ ACTION AND TO ENYORCEMENT OF 
‘DECREE—Moharmmedai Law-—Restitution of conjugal ae ele 
lation at tinre of marriage’ >... bes : 
© CONDITIONAL COMM UTATION OF/SENTENGH TO ONE OF IMPRISONMENT... 
Criminal. ProcedureCode, 8. 395—Sentence of whipping 
- ConpriTionaL orpER.—Reformutory Schools Act, s. 8—Order for. detention 
‘ina reformatory passed in licu of sentence of fine—Imprisonment as 
a-substantive sesetence and imprisonment in default of payment of fine 
Connrrional, SAL¥—Absolute “sale—Kurden of proof—Pres faa (ee in 
favonr of reservetlion-of right of redemption. |—I{ there is evidence that 
sale, apparently absolute, was really conditional. this evidence should 
not -be regarded with suspicion, because such sales arc in accordance 
with the Custom: or practice. of the people. The condition must be 
strictly -proved, and; in the-absence of proof, no presumption in its 
favour can. rightly be drawn. 
Shwe Negev. Tha Dun and another 
CownpitionaL SALE.—Absolute save—Custom amongst Bur mese ) agricultur- 
ists—Rule of evidence—Mortgage ¢ 


ConviTionaL SALE.—Absolute sale Redemption—Evidence hes ‘The evidence 


. to show. that a sale of.land was not intended to operate as a sale or: to 
show that. there was a separate agreement that redemption should. be 
allowed must be clear. 

Maung Shwe Kyaw v. Maung Pyu wee 


Page. 


654 


240 


484 - 


655 
631 


491 


sir 


INDEX, _ XXV. 


Page. 
ConDUCT OF PERSONS ENDRAVOURING BY IRREGULAR MEANS TO INPLU- : 
ENCE EVIDENCE OF WITNESS.—Credibility of such persons.J—A jailor 
and anadvocate irregularly got into communication with some witnesses 
and offered them meney as a reward to speak the truth after these wit- 
nesses admitted having being paid monev to speak falsely. 

Held,—that whilst there is much to condemn in the conduct of any 
person why» endeavours to influence by irregular means the evidence of 
a witness in a case pending before a Court cf Justice, and esp« cially so 
when this is done by an advocate professienally engaged in the case in 
which such witness is produced, there is no real reason why the conduct 
of such advocate and jsulor, thongh it might bear the complexion of 

tampering with witnesses, should be treated as rendering their evidence 
entirely unworthy of credit. 

Tambiv. Queen-Empress. ... ao 263 
Conrrssion,—Co-accused—Evidence Acl, $8. 85s 26, ‘27. 7.}—Before a confes- 

sion of a person jointly tried with a co-accused can be taken into consider- 
ation against such co-accused, it must appear that the confession impli- 

ates the confessing persen substantialiy to the same extent as it impli- 
cates the person against whom it ts to be used in the comniissien of the 
offence for which they are being jointly tried. 

Aung Hla and anether v. Queen-Empress 
a I ducement to confess—Retracted coufe ssion— Cognisance of offence 7 

by Sesstons Court—inuadmissible evidence— Evidence Act, s 24—Crim- 
inal Procedure Code, ss. 357, 103, 164). —The accused made a confes+ 
sion under s, 164, Code of Criminal Procedure, before one Magistrate, 
and on the same dav was examined as a witness by another Magistrate 
enguiring in to thecase, and was not himself committed before the Court 
of Sessions, but was sent up as a witness for the prosecution. He ap- 
pears to have been offered a pardon by the District Magistrate and to 
have been induced to make his confessian en the strength ‘of that pardon. 
Before the Sessions Court he was made to plead to the charge, and, on 
retracting his confession, was put on trial along with the other accused 
and convicted mainly on his retracted confession. The conviction was. 
reversed on the ground that the accused had not been duly committed 
for trial, having regard to the Code of Criminal Proccdure, s. 193, para- 
graph 1. 

Held,—that the procedure of the Sessions Court was net a mere irregu- 
larity such as 1s contemplated by s. 537, Code of Criminal Procedure, 
but one very prejudicial to the accused. 

Held,—further, that the retracted confe ssion under s. 1b4, Code of 
Criminal Procedure, was inadmissible under s, v4, Evidence Act. 

fHeld,—further, that the evidence piven by the accused as a witness 
before the Committing Magistrate was inadmissible in the absence of 

anything on the recerd to show that the conditions of the pardon had 

been explained to the aceused, and as he was fettered by the confession 

improperly obtained from him. 

Nya Thin Nu v. Queen-Jempress a 7 

Conrrsston, ADMisston oF, J—A confession duly recorded by 4 a Magistrate 

under the safeguards enjoined by the Legislature should rot be left ont 

of consideration altagether mercly because an unsupported allegation 

of misconduet on the part of the police is put ferward. But M. gristrates 

are bound to exercise all necessary caution and v igiance before admit: 

ting as voluntary any confessicn tendered in evidence 5 end, in coming 

piles cae on this point, # court should be uninfluenced by conjecture 

r precanceived prejudice, bat should govern itself by the kiw and 

priiraple © of procedure and adjudication in a court of justice. 

Nea Shwe Kin and twa others v. Queen-Empress 145 

CONFESSION OF ACCUSED. —I/nducement to confess—Adwission of plea or 

accused, Code of Criminal Procedure, ss. 164, g50—Lvidence Act, s 24—- 

Commitment by Magistrate on euldence partly recorded by him and 

partly by another who had nui ceased lo exercise jurisdiction—Its regu- 
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‘lavity.|—Held, that under the circumstances of the case the confession 
~-of-the-aceused -was-not-voluntary,.and.that.his plea before the. District... 


Magistrate was improperly admitted by the Sessions Judge 
Witnesses fer the prosecution examined by the Committing Magistrate 
must be tendered for cross-examination at the trial. 
Queen-Empress v. Nga Shwe The ... aes aes ose, 
Conression, PROOF OF IDENTITY OF PERSON WHO MADE.—Aetrvacted con- 
Session—Record—of examination of accused... ase aug 
ConrFEssion To A YwaTsucyi—Evidence Act, s. 25—Irrelevant evidence— 
_“ Police officer,” Construction of the term.|—A «onfession made to a 
Ywathugyi should nit be admitted in evidence. The Ywathu2yz is the 
head of the rural police and has police duties to perform, and is to all 
intents and purposes a police officer, though he may not be so designat- 
ed. The material point is not whether he is called a police officer, but 
whether he discharges the tities of a police officer. In constructing s. 
25 of the Evidence Act, the term “ Police officer” is not to be read ina 
technical sense, but in its more comprehensive and popular meaning. 
Maung Wun v. Queer-Empress tee ae aes “es 
ConFIDENTIAL COMMUNICATION.—Fleader and client—Prejudice of former 
client—Affidavit of former client—Appearance for opposite party... 
ConFIDENYTIAL CORRESPONDENCE BETWEEN POLICE OFFICERS, ACCUSED’S 
RIGHT TS SEE—Criminating statement made by accused to a Police 
officer inadmissible in evidence— Acquittal, Appeal against—how to be 
dealt with by Appellate Court—Criminal Procedure Code, s. 172— 


_ Evidence Act, ss; 124, 125, 25, 26 and 30—Forgery—False entry in 


register oon 


Conrinement.—I/mprisonment—I. ndian Penal Code, S. 75—Whipping Act, . 


s. 3-—Lower Burma Village Act, s. 7—Previous conviction of offence 
before village headman—Punishment vs ae 
ConFIRMATION OF ORDER CALLING UPON A. PERSON. TO PIND. SECURITY.— 
Criminal Procedure Code, s. 117--Security order Pere es 
CoNnFIRMATION ORDER OF Sessions JUDGE.— Operative order. Appeal to 
District Magistrate—Criminal Procedure Code, s..123—Security for 
good behaviour * Re a0 a 
ConFISCATION, ORDER OF, BY APPELLATE COURT WHERE NO CONFISCATING 
ORDER HAS BEEN MADE BY CONVICTING CouRT.—Forest Act, s. 54 
Arakan Forest Rules made by Government—Rules 2 and 13—Arakan 
Forest Rule 13,30 far as it velates to Rule 2, held to be ultra vires— 


_ Sentence of fine altered to one of imprisonment— Enhancement of 


sentence by appellate Court on appeal—Criminal Procedure-Code,s, 423 
ConyrcturE —Reasoned conclusion based on evidence and legal presump- 
: tons.|—Courts and adjudicating cases upon judicial evidence, should 
always be careful to distinguish between bare conjecture and reasoned 
conclusions as to facts cr probabilities based upon evidence and legal 
presumptions. 
_ Queen-Empress v. Nga Aung Kyu .. seu aa ave 
CoNnSECUTIVE SENTENCES OF WHIPPING.—Criminal Procedure Code, s. 391 
' Sentence—Whipping— Whipping in addition to imprisonment See 
CoNSENT OF HUSBAND. — Power of attorney—Registration Act, s. 33—Bud- 
dhist law —Sale by wife of joint property—Its validity... . 
CoNnSEQUENTIAL DAMAGES.—Declaratory decree sai wee 
ConsSEQUENTIAL RELIEF, SUIT FOR DECLARATORY DECREE AS TO ATTACH- 
BD PROPERTY WITHOUT PRAYER FoR.—Jnstitution of fresh suit to set 
aside sale and recover possession— Civil Procedure Code, s. 283;—Specific 
'Reiief Act, s. 42—Civil P. ocedure Code, s. 43—Res judicata ls 
*“ ConsiDERAT1ON.—Burden of proof—Sutt to establish right to sale-proceeds 
of attached property—Claim to such property as tenant of land morte 
gaged—Execution of lease of tenancy - 


ory 


eee 


wee 
. 


Negotiable Instrument—Presumption—Negotiable “Instruments 





‘Act, ss. 42 and 118, clause (a)—Reference by Lower Court—Question of 


Wann nn) nt atamoent anf_sael Daenroduwo Cando o Frren 
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Consiprration, Goon—Boni fide transaction—Burden of proof—Civil 


Procedure Cade, s. 285-—Sutt by vendee ov mortgagee to establish right 


to attached property ve “ts “ ci oo 
Consrruction Or THE TERM “PoLtice orricer,”—Confession to a 
Ywathugyi—ELvidence Act, s. 25—Itrelevant evidence ds . 


ConsTRUCTION OF THE worDS INDIAN PENAL Copp, S. 6¢.—General 
Clauses Act, s. 25—“Imprisonment as well as fine” aan ane 
CoNSPRUCTIVE POSSESSION BY OWNER —Judian Contract Act, s. 108, lex 
ception 1—Sale by care-taker—Title—Possession for a particular limtt- 
yn, ed purpose—Gratuttous bailment—Custody sos cag ie soe 
“CONTEMPORANEOUS ORAL AND WRITTEN Contracts —Collatcral oral 
agreement —Evidence.J}—When the terms of a contract have Geen re- 
duced to writing, but that contract is entered into by both partics on the 
distinct understanding that it is anly to be enforced as a collateral con- 
tract if the principal contract, an oral one, between the same partics is 
not carried out—the principal contract being one to supply paddy against 
advances received-—or is only to be enforced on a specified cortingency 
occurring, the principal contract being a loan of money with promise to 
repay it, oral evidence as to the contemporaneous oral agreement is ad- 


missible. 
Maung Tha Zan v. Maung Pu ; ‘is aa oe 


ConTEMPORANHOUS ORAL ContrRacr, ADMISSIBILITY OF PROOF OF EXIST- 
ENCE OF—Jndian Hatdence Act, s. g2, proviso 1— Written contract 
“CONTEMPORANEOUS UNREGISTERED DOCUMENT VARYING THE REGISTERED 


DOCUMENT. ~Sale-— Mort gage—Iividence—RKegistered document ois 
Conremrr casts, Procerpines 1n-~ Procedure—Furisdiction Criminal 
Procedure Code, ss, 480 and 487 ak aie ‘ea sae 
Conrents of Jupcment or Arpecrare Courr.—Fudgment upon the 
Sacts—Reasons for findings—Relicf actually granted Hg 19 
-Conrracr ACT, §, 23.—Dissuading of bidders at a Government auction— 
Fraud—Unlawful consideration aa ‘ *% 


$8. 108,—-LExceplion 1—Sale by care-taker—Title—P ossession for a 
particular inated purpose—Gratuitous bailment—Custody— Construc- 
tive possession by owner ... en ate int cha 
"88.151, 212-—Master and servant—Ratlor and bailee—Principal 
and agent eb se ae aos vee as 
Contracr BY MINOR,—Voidability at option af minor—Doctrine of ratt- 
Sication of Contract by minor.|—The English doctrine of ratification of 
contracts by minors is net expressly stated in the Contract Act yet the 
principle appears to have been adopted by the Courts in India, 
A contract entered into with a minor is only voidable at the option of the 
minor 
Nashibuv. aie Narshio, 19 Bork. 697, referred to; Shasht Bhusan 
v. fadhu Nath 
aswati Debya, 1. L. R , 18 Cal., 259 followed. 
Ma Shwe Hmyin and others vy, Maung Pan Wa and another .., tee 
Conrracr suit — Objection by defendant as to non-jotnder of all the partiés— 
Right of defendant to insist upon all the parties being joined as plaine 
tiffs—Omission of plaintiff to add parties J--A entered into a contract 
with B and C in which the latter undertook to cart laterite. C diced, and 
B brought.an action against A. A in defence admitted execution of the 
deed of contract, but, while acknowledging that C was dead, urged that 
“the suit was not maintainable by B alone. Decree was given finally for 
Aas prayed, no orders having been passed by the Judge as to the re- 
presentation of C, 
Held—that in actions of contract it isthe right of the defendantif he takes 
the objection in proper time to insist upon all the pa.ties with whom he 
contracted being: joined as plaintiffs, and if, after the objection has been 
raised, the plaintiff proceeds with the suit without taking steps to add 
the person or persons whose non-joinder has been objected to and the 
Court finds that the objection is well founded the suit must be dismissed, 








atta, 1. L. R., 11 Cal. 552; and Mahumed Arif v. Sar- - 
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XXVIii. INDEX. 


Tt Mall v. Mobar Rethan it sa 
‘Contract, Waitren—Admissibility “of proof of existence of contempora- 


neous oral contract—Indign Evidence Act, s.92, proviso1 ..- sie 
Conveyance Interpretation of the concluding words of Excise Act, s. §1— 
vessel— wee vee a 


Convictine “Court, ORDER OF” CONFISCATION BY APPELLATE Court — 


"WHERE NO GONFISCATING ORDER HAS BEEN MADE BY.—Forest Act, s. 
54—Arakan’ Forest Rules made by Government—Rules 2, and 13—Ara- 
kan Forest Rule 13, so far as tt relates to-Rule 2, heid to be ultra vires 
—Sentence'of fine altered to one of imprisonment—Enhancement of 

“sentense by Appellate Court on appeal—Criminal Procedure Code, s. 423 
~-CoNnVIcTiON AND: PUNISHMENT FOR BOTH OFFENCES.—Jndian Penal Code, 

“$5.°379) 215—-Criminal Procedure Code, s. 235—Indian Penal Code, s. 71 
Theft and taking gift to helo to recover stulen property wee 
Conviction By A DistRICT MaGISTRATE ACTING UNDER S$. 34, Crtminat 
PROCEDURE CODE, AT ONE TRIAL OF SEVERAL DISTINCT OFFENCES— 
Aggregate sentence—Single sentence—Sentence submitted for confirm- 
- ation of Sessions Fudge—Criminal Proceduve Code, s. 35.)—When a 
sentence passéd by a District Magistrate acting under s. 34.]—Criminal 
Procedure Code is submitted to a Sessions Judge for confirmation in a 
case in which more than one sentence has been passed upen conviction 
at one trial of several distinct offences, the sentence submitted for con- 
firmation under s. 380 of the Criminal Procedure Code is the aggregate 


sentence. 
| Nga Uv, Queen-Empress ©... vas 
“Convicrion—-D ouBLe.—Public Gambling Act, ss. 3 4—Common gaming 
’ house—Keeping and gambling in, by owner. ‘see 


Conviction OF OFFENCE,—Excise Act, s. 45—Reward—Illegal search 
“CONVICTION “OF . OFFENCE BEFORE VILLAGE HEapman.— Offence” — 
' . “ Previous conviction’ —Whipping Act—Indian Penal Code s. 75\— 
* When a person has been convicted of theft and punished under the 
Lower Burma Villagé Act, and is subsequently convicted under the 
Indian Penal Code of a theft committed after the first conviction, he is 
not liable to enhanced punishment under s. 75, Indian Penal Code or 
to whipping in addition to imprisonment under section 3 of the Whipping 
Act.: Meaning of the words “offence’? in the Whipping Act and 
“previous conviction ” in section 75 of the Indian Penal Code discussed. 


_ Queen-Empress y. Nga Maung Gy, Selected Judgments 549 dissented — 


from. 


Queen-Empress v. Kya Gaing and another ve a 


Co-orperation—Common object—Indian Penal. Code, SS. 34, 131, and 149— 
Murder—Criminal liability of several prea for the act me one of their 
number—Abetment |°.... 

- CORRECTNESS OF STATEMENT MADE In JuDGMENT,—Statement in "Sudgment 


of agreement come to between parties to a suit—Omission to cece 


record statement made by each party as ta such agreement ... 
CORRECTIONS OR AMENDMENTS MADE IN. DEED OF GRANT, EFFECT or.— 
Grants made without proper notice, validity of, as against Government 
and as against the grantee—Lower Burma Land and,evenue Act, s, 56; 
Rule rr of the Rules under the Lower Burma Land and Revenue Act— 


Grant—Settlement—Furisdiction of Civil Courts in questions connected — 


with grants... eee 
CorRECTIONS, MISTAKES AND, IN DOCUMENTS. —. —Presumption thereon by 
Appellate Courts 
’. Cost oF REPAIRS.—Hirer of boat—Lessee of house—Mortgage of é boat or of 
immoveable property on tee ee oes 


Cosrs, InrEResr on.—ZInterest at high vates—Civil Procedure ‘Code, Se 222, 
CounTeRFoIL FORM oe Tuucyi’s Revenue Reeisrer No, IX. Entry: 
' IN, OF MUTATION OF NAMES,—Document of title—Indian Evidence Act, 


SITS eee see 


Courr Fres Acr, Scupuze I, Ant, To—Imprisoement in * default Fr 
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INDEX. 


jine—Indian Penal Code, s. 6s—Public Gambling Act, s. 4—Geneval 
Clauses Act, 1897, s. 25— Wakalatnama 
Court Fees Acr, ART, 17, CL {iii) —Attached property—Application to set 
aside suit under s. 283, Civil tial Code—Declaratory decree without 
consequential relief ass 
s. 28 —Civit Procedure Cods, S.. 54 (6)—I. ustitation of suti— 
Insufficiently stumped plaint—Presextation and admission sa plaint— 
_ Limitation—Limitatioz Act, s. 4 
ss. 19 (K), 19 (1) Practice—Examtination of petitioners i in n uncivilised 
parts of Burma—tLetters of Administration or Probate, application 
for—Court-fee prepayment of— 
‘“Courr oF COMPETENT JURISDICTION —Criminal Procedure Code, SS. 423, 
232, 5355 5. 537—Retrial an .# 
Court or Derury ComMMISSIONER SUBORDINATE onty ro Courr or Com- 
; MISSIONER.—Criminal Procedure Code, s. 195, sub-section {6)—Lower 
Burma Courts Act—Sanction to prosecute—Application to revoke wae 
Covrr or First Instance, Exciusion BY APP&LLATE CoURT OF UnN- 
‘STAMPED DOCUMENT ALREADY ADMITED BY—Stamp Act, Ss, 34, proviso 
33'S. $0, proviso 2—E jection suit—Burden of proof—Entry of transfer 
of land in Thugyt’s Register No. 1X des ae 
——-——-oFr First [nsTANCE, FINDING OF, ON APEMANDED ISSUE. .—Responsi- 
ating of Appellate Court for tts correctness—Civil Procedure Code, ss. 
56 2 57 it 
Couon Suane Causes.—Lower Burma “Courts, Act, SS. 9s ro—Civil Pro- 
ceduve Code, s. 622—Provincial Small Cause Courts Act, 1887, s. 25— 
' .Revistonal jurisdiction—Court of the Fudicial Commissioner, Lower 
Burma—Court of the Fudge of Moulmetn eee 
Courr oF THE JuDGE or Movtmen.—Court of Sriall Causes—Lower 
Burma Courts Act, ss. 9, 1o—Civil Procedure Code, s. 622—Provincial 
‘Small Cause Courts Act, 1887, s. 25—Revisional jurisdiction—Court of 
the Fudicial Commissioner, Lower Burma 
Courr oF THE JuDiciAL COMMISSIONER.—Second appeals on “purely tech- 
nical grounds.|—The special provisions in the Lower Burma Courts 
_ Act (XI of 1889), ss 22—26, as to the appellate and revisional jurisdic- 
tion of the Court of the Judicial Commissioner, do not seem to have been 
so framed by the Legislature as to encourage resort to a second appeal as 
a means of getting the ends of justice defeated on a purely technical 
ground not affecting the merits of the case. 
Maung Shok and another v. Ma Dun ... eee 
Coorrt or THE Jupician Commissioner, RicuT OF APPEAL TO THE 
Original jurisdiction, Exercise of, by Appellate Court eo 
Court or roe Jupicia, Commissioner, Lower BurMa.—Court of the 
Fudge of Moulmein—Court of Small Causes—Lower Burma Courts Act, 
ss. 9, 10 —Civil Procedure Code, s. 622—Provincial Small Cause Courts 
Act, 1887, s. 25—Revisional jurisdiction 
Court sate. CLAIM aGainsT PURCHASER AT—Civil Procedure ‘Code, S. 317 
—Benami purchaser—Fraudulent purchase—Sale in execution of money 
decree—Restitution or compensation on reversal of decree—Civtl Proce- 
dure Code, s. 583 : ase ¥ 
CREDIBILITY OF PERSONS ENDEAVOURtNG "BY IRREGULAR MEANS TO INFLU- 
ENCE EVIDENCE OF WITNESS 
CrepitcrR of EStaTR.—Rules for the distritution of the estate of an intestate— 
Probate and Administration Act, s. 23—Letters of administration, Appli= 
cation for...  ... aes ose see 
’ CRIMINAL LIABILITY OF SEVERAL PERSONS FOR THE ACT OF ONE OF THEIR 
NUMBER.— d bet ment—Co-operation—Common each Ends Penal Code, 
SS. 34, 111,149 Murder 
_ Carmina ProceDure.—Notice to accused—Omission or irregularity in pro- 
id ceeding—Insolvent payee to be imprisoned by «n order under s. 50, 
Indian Insolvency Act—Offence 
Criminat Procepure Cope (Act X or 1882), s. 517.-—Exhibits ¢ tn criminal 


casts—— ces ‘eee eee ane oot ove 
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CrIMinan Penne Cope (Act X oF 1882), SS, 161, 172.—Statements of 
witnesses recorded hy Police officers investigating under Chapter XIV of 
the Criminal Procedure Code—Police diaries |—The privilege given by 
s. 172 of the Code of Criminal Procedure does not extend to statements 
taken under s. 161, but recorded in the diary made under s. 172. 

Sheru Sha v. Queen-Empress... 
CriminaLt Procepure CopE, Cuarrer “VIL—Preventive jurisdiction ‘of 
Magistracy .. 
———- — 8.33. —Jndian Penal ‘Code, S. 65—Maximum term of imprisonment 
which District Magistrate orth higher powers may inflict 
Criminat Procepurg Cong, S. 35.—Convtctions by a District Magistr ate 
acting under s. 34; Criminal pes Code, at one trial of several 
distinct offences—Aggregate sentence—Sigigle sentence—Sentence sub- 
mitted for confirmation of Sessions Fudge . 
mo S. 35, CLAUSE 2 (c).—Jnrdian Penal Code, s. 59 ~ ~Commuted sentence 
of transportation—Limit of term .. 
———— Ss, 106.—Finding—Security for iis the peace—Uticring ubscene 
words~-Indian Penal Code, s. 294. 
me S11 2.— Security for keeping the, peace or. for good behaviour—When 
security not to be demanded 
S. 117.—-Security order—-Conjir ‘mation of order calling upon a 
person to find security — w. 
$.123.—Security for good behaviour—C onfir irmation order of Sessions 
Fudge—Operative order--Appeal to District Magistrate +... me 
—_——— §. 123.— Security ordér, Procedure as to—Preventive provisions 
of Chapter VIII, Criminal Procedure Code, how cd should be used by 
Magistrates .. ee 
——— S. 133.—Inoculation against small- pox in areas outside “of munici- 
pality—Offences—I1 ndian Penal Code, s 8:—Vaccination Act, s. 6—Pro- 
.  htbition of practice --Procedure 
———— S, 133. —Right-of-way, public and private—Furisdiction of Criminal 
Court wen 
S. 570. —Bond of witness whén to be taken—Dute ji ixed in bond 
s 172.—-Evidence Act, ss. 124, 125, 25, 26, and 3o—lorgery—False 
entry én régister—Confi hudential correspondence between Police officers, 
Accused’s right to see—Crtiminating stutement made hy accused to a Poltce 

~ officer tadmissible in evidence—Acquitial, Appeal agatnsi—how to be 
dealt with by Appellate Court ne 

. S, 193.-—Approver examined as witness and tried us accused tn the 
same trial—Irregularity of procedure 

——-———s. 195.—Judian Penal Code, s, 200-—Sanction to prosecute—F. ralse 
charge 

nee 195, SUB- SECTION (6) — ~ Lower Bur ma Courts Act—Sénction to pros 
ecute—, eet to revoke -—Cort of Deputy Commisstoner subordinate 
only to Court of Commtsstoner oe 

women S, 195. —Kefusal ed sanction to prosecute—Revocation of sanction to 
prosecute : 

————S. 221 —lwiietes of bad chavacter, Admissibility of, as uffec ting 
the sentence, Evidence of departmental puntshments—Lvidence Act, ss. 

meee 235. —Jndian Penal Code, s. gl heft and taki hinge gift to help ‘to 
recover stolen property—Conviction aud punishment for both offences— 
Indian Penal Code, ss. 379, 215 vee Sor ass see 

—--——S, 250.— Compensation, Award of 

——Compensation to accused, Order of—A bsence of complainant 
when Magistrate titends to pass order acquitting uccused—Procedure .. 

8 287.—— Mr der—Culpable homictde-—Grave and sudden provo- 
catton—Burden of proof—LEvidence Act, s. 105 

wm —— §, 337.-—District Magistrate with spectal “powers—Tender. of. par 
don te Lat ae Trial of case by the same Magtstrate Be 

a= $, 337,—-Pardon—Accomplice  ... 

rir aaa 367-— Indian Penal Code, 5S. 299, goo,and 304~Capital senténco 
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CrIMINAL ProceDurE Copz, s. 367, CLAUSE (5).—Drunkenness—Inten- 
tton—Reduction of death sentence—Murder—Sentence of death : 
- $.391.—Sentence—Whipping—Whipping in—addition to imprison- 
ment—Consecutive sentences of whipping . 
S. 399.—Reformatory Schoals Act, s. 7— Whipping Act, s S. 5—Fuve- 
nile offender .. 
——— § 342.— Alibi, F atlure to prove, or proof that it és false—Exami- 
nation of the accused, purpose of sis 
S. 342. —Examination of accused persons in summary trials 
——--——. 345.— Compounding of offence—Option of Magistrate to allow 
composition—Indien Penal Code, s. 334 “ 
——_-——- s. 367.—Recording of Evidence in regular ‘trial—Fudgment 
S. 395.—Sentence of i a a aa commutation of sen= 
_tence to one of imprisonment 
————— 5S. 408, proviso (b) —Apfpeal, Disposal of, by High Court or by Court 
of Sesstons—Accused sentenced to imprisonment for four years—Co-ac- 
cused sentenced to imprisonment for terms exceeding four years... 
S. 413.—Procedure of Sessions Fudge in cases where a sentence is not 
appealable where he considers that a fine ‘mposed is too heavy—Practice 
S. 423.—Order of confiscation by Appellate Court where no confis- 
cating order has been made by convicting Court—Forest Act, s. 54— 
Arakan Forest Rules made by Government—Rules 2 and 13—Arakan 
Forest Rule 13, so far as it relates to Rule 2, heldto be ultra vires—Sen- 
tence of fine altered to one of imprisonment—Enhancement of sentence 
by Appellate Court on appeal ss ahs bah 
S$. 423 (b).—Powers of Appellate Court ae 
———— $°438.—Circular Orders, s. 219—Usurped juvisdiction—Magistrate 
icenepetont to pass adequate sentence—Inadequate sentence—Supervision 
by District Magistrate—Responsibility of Sessions ee 
_ of High Court—Practice—Report to High Court, Form of .. 
———— §.439.—Revisional, powers of sh Court—Lnterference with an 
order of acquittal ans aa 
s. ee ee of imprisonment in anticipation of 
default’ 





























Forest Act, s. 55 

— s.517.—Property produced at criminal trial, Order “For disposal 
of —Property as to which no offence appears to have been committed ... 
‘S. 520.—Power of Sessions Court to re-open and. cancel an order 
passed byit .., 

S. 528, PARAGRAPH 3 ‘(s. 13, Acr Ill oF 1884), 345. —Transfer of 
case, Procedure of District Magistrate ordering—Compound an offence, 
Permission to ... 

S. 560. —Abduction—Exaggeration of facts—Prosecution for false 














evidence or false charge—Indian- Penal Code, Ss.. 366, 197, 211—Com- — 


pensation when awardable, and from whom awardable sé Sze 

s.5§60—Compensation, Imprisonment in default e Pepaeat of 

part.of—Proportion to maximum term 

SS. 30, 34+ —Cases which District Magistrates should, as a general 
rule, refrain from trying under their higher powers 

——— SS. 35, 397-—Indian Penal Code, ss. 73, 74—Prisons ‘Act, S. 46— 
Limit of solitary confinement - - 

— ss. 88, 89, §23, 512, 517—Property attached as belonging to an dc- 

cused, Claims of persons to—Enquiry by Magistrate—Order as to dis- 

posal of property produced before Magistrate respecting which accused 

appears to have committed an offence 

SS, 106, 125 (5)-—Security for good behaviour—Personal bond of 
accused—Imprisonment in default, Nature of — ase 

———- ss. 164, 350—#vidence Act, s. 24—Commitment by Magistrate 
on evidence partly recorded by him and partly by another who had not 
ceased to exercise jurtsdiction—Its regularity—Confessio:s of accused— 
inducement to i fact ali of plea of accused Ses ane 














— S. 517 —Magistrate’s order as to disposal of property—Burma ; 
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CRIMINAL PROCEDURE CODE, ss. 195, 476.—Sanction to prosecute—Private _. 
prosecution—Complaint—Pr eliminary enquiry . ae 
SS. 215, 438, 532, 537.—Valid sanctions—Fresh sancti oaths 
ation—Sanction to prosecute for false charge—Police iii ae 
Magisterial inquiry—Indian Penal Code, s. 211 
SS. 221, 395.—Whipping, Sentence of—Whipping added to impri 7 
sonment—Prewmous conviction to be set out in charge—Revision b 4 
Magistrate of his own tUegal sentence 
SS. 221, 225, 232, 380, 535, 537-—Puty of Sessions Fudge i in confir re 
mation of roccedings—Error, Omission, or irregularity tn charge— 
oer trial on an amended charge—Fur ‘ther pei esa —Additional evi 
ence 











SS. 337, 193 3, 3 Od —Confession—Inducement to confess—Retracted 
confession—Cognisance of offence by Sessions Court—Inadmissible evi- 
dence—LEvidence Act, s. 24 
SS. 3!5, 400.—Contposition of offence under Mogisterial sanction 
—Acquittal—Improper dischnrge—Indian Penal Code, s, 325 
SS. 390, 391, 407, 413.-— Whipping—Sentencs by Second-Class Magis- 
trate—Right af appeal af accused—Execution of sentence pending appeal 
—Remand to custody 
SS. 417, 439.—Order ‘Of acquittal—Re visional jurisdiction of High 
Couri—Right of appeal by Local Government _ ... 
ss 42 I, 423, 424, 307.— Fudenent, Writing of Summa ry di. smissal 
of appeal—Muterial alteration or reduction of sentence 
m————— SS. 423 b, 232, 535..537.—Retrial—Court of .competent jurisdiction 
SS. 436, 437, 403 AND 191.—Re-arrest of accused by police upon 
their own authority after a magisterial discharge—Furisdiction of 
Magistrate to take cognizance of offence without order of superior court 
directing further inguiry—Previous discharge of | accused. 
SS. 479, 471.— Accused of unsound mind at time of committing ie 
act charged—Procedure of Mugistrate | 35 
SS. 480 AND. 487.—F voceedings in contempt ‘cases—Procedure ened 
eon SS. 517, 144.-—Property t in respect of which offence has been com- 
mitted, Order for disposal of—Animal, Order directing destruction of — 
Procedure sss 
CRIMINAL RASHNESS AND NEGLIGENCE. —Care and caution—Indian Penal 
Code, ss. 79, 80, 299, explanation (i), 304A.]~-The law sets bounds to 
the extent to which human life might be endangered, but for some restric- 
tion, by mistakes arising from. timidity so excessive as to become in- 
excusable when a little ordinary precaution would prevent such mis- 
takes arising ; this restriction is enferced by enjoining proper care and 
caution as a duty of citizenship, when there is time for the exercise of 
. caution to verify’ the grounds of fear 
For instance, s, £0 of the Indian Penal Code provides that “ nothing 
“js an offence which is done by accident or misfortune, and without 
“any criminal knowledge or intention in the doing of a lawful act in a 
“Yawful manner by lawful means and with proper care and caution.” 
It isthe absence of such proper care and cattion which is the essence 
of ‘the criminality in those rash and negligent acts which are made 
punishable under various sections of the Indian Penal Code, of which 
section 304A is one. 
Nya Shwe ln v. Queen-Empress ws 
CRIMINATING STATEMENT MADE BY ACCUSED TO A. ‘Poxice Ovmoer r- 
ADMISSIBLE IN KVIDENC E.—Acquitlal, Appeal against—how to be dealt 
with by Appellate Court— Criminal Procedure Code, s. 17 ¢—Evidence 
Act; ss. 124, 125, 25, 26 and 30—lorgery—lalse entry im register— 
Confi dential oe between Police cfficers, Accused’s right to 
Stee. 
Crors, LIEN oron, "BY LABOURERS.—Joinder of receiver as “defendant — 
Civil Procedure Code, s- §03-—Attachment—Morigage™ decree—Attach- 
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33 


INDEX. 


CULPABLE HomicipE.—Murder—Intention, Proof of and presumption of 
—Indian Penal Code, s. 300, clause (3).]—In order that culpable homi 
cide should amount to murder the prosecution must preve that the 
accused intended to cause such bodily injury as is sufficient in the ordi- 
nary course of nature to cause death. isccause the budily injury caused 
resulted in death in the ordinary course of nature it does not neces- 
sarily follow that the accused intended to cause such bodily injury. 
Presumption of intention must depend upon the facts of cach particular 





case. 
Hla Tun v. Queen-Empress sss sis 33 ” 
, Grave and sudden provocation—Burden of proof—Evidence Act, 
s. 105—Criminal Procedure Cede, s. 287—AMurder ae 


Cusropy.—Constructive possession by owner—Indian Contract Act, s. 108, 
Exception 1—Sale by care-taker—Title—Possession for « particular 
limited purpose—Gratuttous bailment ae oe ad 

» REMAND TO—Criminal Procedure Code, ss. 390, 391, 407, 413— 

Whipping—Sentence by Second Class Magistrate—Right of appeal of 





accused—Execution of sentence pending appeal ... eas on 
Custom amoncst BuRMESE aGRICULTURISTS—RAules of evidence—Mort- 
gage—Conditional sale—Absolute sale Ae aie ae 

D 


Dacorry with MuURDER.—ZJndian Penal Code, ss. 37, 111, 149, 396-| Held,— 
that, under the circumstances stated, the two accused committed the 

“"ffence of dacoity with murder punishable with death. 

Patuwpre v. Queen-Empress ; Pakalo y. Queen-Empress ; Queen- Empress 

v. Patawpre and Pakalo ... $s a tee — 
DaGGER.—Anife—* Going armed” —Indian Arms Act, s 19 (¢)—(Kernacu- 

“Tar version)—Dahmyaung ah oe : ase ise 

DaumyaunG.—Dapger—Knife—“ Going armed ”—Indtan Arms Act, s, 
19 (e)—{Veruacular version) ‘The meaning .of Dahmyaurg in the 
Burmese translation of the Arms Act must be limited to the meaning 
of dagger. 

Queen-Empressv. Nga Tun Bow ea sas et ves 
Damages, Consea@entiaL.—Declaratory decree ee re va? 
DAMAGES, PROOF OF ACTUAL AND ProsabLe.|—The plaintiffs held a lease 

from Government of a portion ofa stream fishery, and defendants held 
likewise a Iease of another portion of the same stream fishery higher up. 
The defendants closed their s*s ten days before the time fixed in their 
lease and thus obstructed the fish from passing Jownwards. The 
Lower Appellate Court found that the defendants, whether in good faith 
or not, had closed their srs, and had done so at their own risk and were 
answerable for any damages caused, but also found that no damages 
were caused. There being evidence that the probable damages were 
about Rs. 400, the effect. of the early closing on the take in the upper 
fishery. 

Held—that, damages should have been awarded. 


Maung Yan Gin and others vy. Maung Hmon and others a “i 
Davy wixep IN KOND.—Criminal Procedure Code, s. 170—-Bond of witness 
when to be taken as vee ae 


DauGUTER REMOVED RKOM HER FVTHER’S PAMILY AND GONTINUOUSLY 
RESIDENT WITH HER DIVORCED MOTHER --Hights tn father’s family— 
Buddhist Law—I/nheritance nae as a oe 

Deati-sen ouer— Validity of gifl—Moveable property—Delivery of pos 
session—Immoreable property—Delivery of title deeds—Completeness 
of gift—Gifts accompanied dnd unaccompanied by possession—Trust of 
tmimoveabls property— Declaration and acceptation of trust,|—A trust of 
lands may be declared by parol; and a declaration of trust accepted 
by the trustee and accompanied by the handing over of the title-deeds 
is a valid donatia mortis causa which must be accompanied by 
delivery of possession. 
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Maung Kyaw v. Maung Shwe Yo eat ove ae ay 

DgatTH CAUSED AT TIME OF HOUSE-BREAKING BY NIGHT.—Murder—India 
-Penal Code, ss. 457, 46v.}—The two appellants at night attacked the 
house of complainant in order to commit robbery therein. They threw 
missiles into the house and so frightened away all the inmates but one, 
Ma PaTe. One of the appellants went up into the house and beat 
Ma Pa Te with a castor-oil plant stalk about 23 feet long and 7 inches 
in diameter, but weighing little over 23 lbs. The cther appellant re- 
mained below. One of the blows dealt to Ma Pa Te in order to force 
her to give up her property or disclose where it was before assistance 
could be.summoned, caused rupture of the spleen (which was not dis- 
eased) and killed her. Both appellants were convicted by the Sessions 
Court of murder and sentenced to death. 

Held,—under the facts disclosed, that the offence established against both 
was not murder, but house-breaking by night, and that the death was 
voluntarily caused by one of the appellants at the time of the house- 
breaking by night which both were jointly concerned in committing. 
The convictions were altered to convictions under ss. 457, 460, Indian 
Penal Code, and the sentence of each appellant altered to one of trans 
‘portation for life. ; 

Nga Ni and another v. Queen-Empress 


Degary, SENTENCE oF,—Sex of accused—Murder, ordinary, as distinguished 


from mu:der in dacoity—Reservation of death sentence for the principal 


offenders — we eae tie on ae ae 
DE4TH SENTENCE, REDUCTION OF.—Murder—Sentence of death—Criminal 
“Procedure Code. s. 367, clause (5)—Drunkenness—Intention ies 


DeceaseD, INFERMEDDLING WITH ESTATE o¥F—Estoppel—Civil Procedure: . 


Code, $. 368-—I ndian Succession Act, ss. 265,266, and 239—Executor of 


his own wrong ssa ae ‘ ae sxe 


DEcISION BY COMPETENT COURT, WHICH BY LAW IS FINAL AND WITHOUT 
APPEAL—Wrong decision—Material irvegularity—Failure to exercise 
jurisdiction—Czvil Procedure Code, s.622—Limited power of interference 
in revision by High Court ee Fee be oes 

DECLARATION AND ACCEPTATION OF TRUST.—Death-bed gift—Validity of 
gift— Verba! gift—Moveable property—Delivery of possession—Immove- 
able property—Delivery of title deeds—Completeness of gift—Guifts 
accompanied and unaccompanied by possession—Trust of immoveable 
property nos * eee Mahone Soe eae ae Ae 

Declaration BY COLLEcTOR—Upper Burma Land and Revenue Regulation, 
ss. 23 (e) 24 (4)—Evidence Act, s. 116—-Abandoned land—State land 

DECLARATORY DECREE—Consequential damages.|—Where A, in execution 
of his money-decree against B, gets attached certain property sold by 
B to C, and C fails to get released from attachment. such property, 
which is subsequently sold in execution of A’s decree. 

Held,—that C is entitled to bring in one suit against A a claim to such 
‘Property in dispute as well as a claim for consequential damages. 
Maung Myat Tun vy. Maung Pe... Sco ones 





tenance-——Revision of order for— 





property attached—Civil Procedure Code, s. 283—Syecific Relief Act, s. 42. 

~ SUIT FOR, ASTO ATTACHED PROPERTY WITHOUT PRAYER FOR CON- 
“SEQUENTIAL RELIEF.—IJnstitution of fresh suit to set aside sale and 
recover possession—Civil Procedure Code, s. 283—Specific Relief Act, s. 
42—Civil Procedure Code, s. 43—Res judicata ... aes ee 
WITHOUT CONSEQUENTIAL RELIEF—Court Fees Act, Schedule I, 

Art. 17, clause (1it)—Attached property—Application to set aside sui} 

: . tinder s. 283, Civil Procedure Code ... eae ep ae 
Shalem of decree—Varying of decree—Civil Proce- 
duve Code, s. 244—Order passed in execution between parties to suit 








or Civit Court ArfECTING ORDER or Macistrate—Main- 


=, SUIT FOR a—Right to established title of Sudgment debtor to the 
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DEGREE, AMENDMENT OV.—Furisdiction of Appellate Court alone to make 
— Revisional power of High Court to deal with order amending decree— 
Order amending decree not a decree nor an appealable order.|—When 
a decree has been confirmed on appeal, the only decree which can be 
amended under section 206, Civil Procedure Code, is the decree to be 
exccuted, and the decree to be executed is that of the Appellate Court 
and not the superseded decree of the First Court, though the latter may, 
if necessary, be referred to for the purpose of executing the appellate 
decree. The only court which has jurisdiction to amend the appellate 
decree is the Court of Appeal. 

An order amending a decree under secton 206, Civil Procedure Code, is 
not a decree (scction 2), nor is it an appealable order (section 588). 
Such an order can only be altered by the High Court in revision. 

Mahomed Sulaiman Khan vy. Mahammad Yar Khon (1. L. R., 11 All, 276) 
and Uma Sundra Devi v. Bindu Bashini Chowdrant (1. L. R., 24 Cal., 
759) followed — 

Maung Po Tok aud others v. Meyappa Chetty and others se8 tee 

Decrex, Execution or—Varying of decree—Civtl Procedure Code, s. 244— 
Order passed in execution between parties to suit—Decree—Appeal 

DEGREE YOR REDEMPTION WITH VPORECLOSURE GLAUSE ADDED.—Power to 
enlarge time.—Principles and practice of Chancery Court.)—Decrec for 
redemption with foreclosure clause added. Power to enlarge time for 
payment depends, where the Transfer of Property Act (IV of 1882) 
is not in force, upon the principles and practice of the Court of the Chun- 

~cery, under which the practice of adding a foreclosure clause ‘to a 
decree for redemption has been introduced. : The adoption by the Indian 
Legislature in any Act of the principle on which such practice is founded 
does not cause such principle to have less weight, even though that Act 
may not be generally in force. I{ the principle applies, then it is not neces- 

_sary that the Act should also beshown toapply. Lada v. Babazi, 1.L.R., 
7 Bom, 5323 Mahant Ishwargar v. Chudasa, 1. L.R., 13. Bom., 106, 
followed in Subhana v. Krishna, 1. L. R., 15 Bom, 644 (and Antnale v. 
‘Sidu, 1. L. R..17 Bom., 547 ; which was not mortgage casc).and Paresh 
Nath y. Ramjodu Mojumdar, \.L. R. 16 Cal. 246, considered and the 
last followed. Right of mortgagor to retain possession free of the mort- 
vage affirmed, where the morgagor having paid into court the sum spe- 
cified in his redemption decrec 24 months after due date, the mortgagee 
did not apply for (the foreclosure to be made absolute) an order directing 
him to be placed in possession of the mortgaged property till 18 months 
later. . 

Maung Kya Gaing v. Ma Nyein Tha oes ose ose oa 

DECREE, SaTISFACTION oF, ouT or Court.—Failure of judgment-creditor to 
certify satisfaction—Remedy by separate suit for damages—Civil Proce- 
dure Code, s. 258—~LExecution proceedings ree ws tee 

DECREE UPON A TITLE NOT CONTAINED IN, AND CONSISTENT WITH, PLEAD+ 
incs—Lstoppel.j—Where a plaintiff in his plaint based his title to the 
Innd in suit upon a title existing at the death of a third person who he 
alleged was his tenant, and the court found that this was not true, but 
that the third person alleged to be plaintiff’s tenant was in possession as 
owner, yet that the administrator of such person’s estate had sold the 
land to plaintiff, and therefore granted a decree in plaintiff's favour ; 
Held,—that the case which the Court made was quite inconsistent with the 
plaint and the plaintiff could not have been allowed to amend the plaint 
so as to make a case entirely opposed to the case first madc. 

Ma Bwinv, Maung Bonandothers ... tos wan one 

—— ——UI ON CASE NOT SUBSTANTIALLY COVERED BY PLEADINGS AND STATE? 
MENTS OF THE PARTILS BEYORE ISSUES WERB FIXED. —Necovery af money 
paid voluntarily and under no mistake oy aa tee 

Dexp OF Gir WITHOUT DELIVERY OF PossEssion—Regisivation of deed, 
effect of —Buddhist Law .., ave ee ves wie 

Deramation~-/ztentionally false evidence of witnessin a itdicial proceed- 
ing-—-Perjury|—A witness cannot be prosecuted for defamation in respect 
of statements made by him when giving evidence in a judicial procced- 
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Page.. 
ing though a criminal prosecution would lie for perjury if the evidence so oe 


given be i intentionally false. . 
es Queen- Empress v. Me Mi Si pawe: vee vee 206 








Derautt oF PAYMENT OF FINE, ~ SENTENCE OF IMPRISONMENT w—Lower 
Burma Villages Act;-s. 13—Indian Penal Coze, s. serene ‘Clauses 2... : 
Act, s 5: . 4tt . 

DEFAULTER, SENTENCE PASSED UPON—Felease of defaulter on “payment Of 

arrears due-—Arrears of maintenance—Ex-parte order of Magistrate— 





Warrant for an accumulation of arrears sw | 316. 

- DEFECT IN PLAINT HOW Ct RABLE—Plaint disclosing no cause of action... - 337 
IN PROCEDURE— Validity of Serie ae PU eanoe Act, $8. 495 

- 87—Registration “27 
DrrenDanT IN Possession —Burden of proof-—Keidence Act, s. 110—Sale— 

Mortgage ses wee BT 4 

DErENDAN, NOTICE OF SUIT- oxn—Lis pendens—7i me of operation of so St 


DEFINITION OF YOUTHFUL permatee ine ieatiity of s. 16, Reformatory - 
Schoots Act, to cuses of accused persons who are not youthful offernders— 
Erroncous finding by competent Magistrate as to age of youthful offend- 
er—Erroneous order passed by competent Magistrate under maiden 
Schools Act —Alteration of in appeal or revision : 441 

‘DevecaTion oF PoweRS BY PRESIDENT oF MUNICIPALITY. a Executive 
authority ”’—Burma Municipalities Act, s. 75.)—The delegation by a 
President of a Municipality of his powers to the Vice-President remains 
in force only during the continuance in office of such President and. 
such Vice-President. Semble, the words “executive authority” with © 
reference to Section 75 of the Burm1 Municipalities Act do not cover 

--all thata Municipal Committee may do under that section. The deter- . 

-.mination of matters referred to in sub-secticn. 1, including thé question of 
compensation and decisions under sub-section 2, are not matters of execu 

. tive.authority. 

Maung Shwe. Ban (Secretary tothe Ma-ubin Municipality) v. 0 Maung .... 37% 

- DELIVERY oF P-ossEsston.—/mmoveable property — Delivery of title-deeds— 
Completeness of gift—Gift accompanied and unaccompanied by posses- ) 
sion—Trust of tmmoveable property—Declaration and acceptation of 
trust—Death-bed gift—Validity of gift—Verbal gift—Moveuble pro- 
erty ae : Bee 

Decne’ oF +i TLE-pERDS.—Completeness of vift— Gifts accompanied and : : 
unaccompareied by poss:ssion—Trust of immoveable property—Declara- 
tion and acceptation of trust—Death-bed giyi—Validity of gift— 

Verbal gift—Moveable i ao of iit aati ied 
property one see ane oon 9 

DEPaRTMENTAL PUNISHMENTS, “Evipence ox.—Evidence Act ss. 54 and 55— : 
Criminal Procedure Code, s. 221—Evidence of bad character, * Admis- 
sibility of, as affecting the sentence... ah vee 352 

Deposition oF witness.—Recording of deposition—Proof of “contents of : 
deposition—Prosecution for false evidence.|—Before a deposition is 

_ Closed a witness should be given an opportunity of explaining and cor= 
recting any- contradictions which it may contain, and the statement which. 
the witness finally declares to be-the true one, and*that statement only, 
must be taken to be the statement which the witness intended to make. 
When it is intended to prosecute a person for giving false evidence, he 

. should be-carefully examined as to the point on which be is supposed to be 
speaking falsely, and the questions and answers should be recorded. Al- 

’ though the contents of a deposition may be proved by a certified copy 
: thereof; ‘it is proper at a trial for intentionally giving false evidence to pro- 
duce and record at the trial the original deposition. 


Queen-Empress v. Nga Tha Dwe ove. BE 
DEPOSITION, PROOF OF CONTENTS or—Prosecution “for false evidence—De- : 
_ position of witness—Recording of deposition  ... _ ase 21 


“RECORDING -oFr—Proof. of contents of Aer Peirce eames for 
false evidence—Deposition of witness vege eee ove ar 





INDEX, 


Derury Commissioner, Court or, SUBORDINATE ONLY TO Court OF Come 
MISSIONER.—Criminal Procedure Code, s. 195, sub-section (6)—Lower 
Burma Courts Act—Sanction to prosecute—Application to revoke a 

DePputy COMMISSIONER, PowgR OF—TO REVISE YWATHUGYI’S ORDER.— 
Lower Burma Villages Act, ss. 9 and 20, clause {2)—Disobedience of Ywa- 
thugyt’s order eee aes as ees ase 

‘TRIAL AND PUNISAMENT By.—Revision of order by Divisional 
Commissioner—Lower Burma Towns Act, ss. 6 (as amended by section 4, 
oe XVIII of 1895) and 8—Neglect of duty by headman of ward— 

ence 3 see ses ove eae ans be 
ees OF PROPERTY MISLEADING AND INSUFFICEENT FOR IDENTIFICA- 
tTion.—Liabtitty of person registering—Mistake of Registering Cfficer— 
Registration—Land referred to in document outside district of Register- 

ing Officer—Effect of registering document asa aay < 

DESTRUCTION OF PROPERTY, CRIMINAL ORDER DIRECTING.—Procedure— 
Criminal Procedure Code, ss. 517, 144—Property in respect of which 





offence has been committed, order for disposal of — = ne 
DIFFERENCE OF O!INION BETWEEN SeSsions JuDGE AND ASSEssors.— 
Duty of Sessions Fudge as to recording Assessors’ view of facts See 


DISCHARGE OF ACCUSED, PREVIOUS.—Criminal Procedure Code, ss. 436, 437; 
403 and 191—ke-arrest of accused by police upon their own authority 
after a magisterial discharge—Furisdiction of Magistrate to take cogniz- 
ance of offence without order of superior Court directing further in- 
quiry 53 — tes 

DISCRETIONARY POWER OF THE POLICE TO ARREST FOR A COGNIZABLE 
ofrence|—The power of the police to arrest for a cognizable offence is 


eee eee eee 


discretionary. 
Queen-Enpress v. Pu Me and six others ses aes oe 
DISHONEST PossESsIoN—Proof—Recent possession of stolen property— 
Theft oe ae vee wee eas ue 
DISHONEST USE OF CUSTOMARY WEIGHTS.—Indian Penal Code, Chapter 
_kllI—Weights, Standard and customary ae eee see 


DisoBEDIENCE BY AN ACCUSED PERSON ALREADY BOUND TO APPEAR BE 
FORE A MAGISTRATE OF AN ORAL ORDER GIVEN BY POLICE OFFICER TO 
-sREMAIN AT A CERTAIN PLACE.]—The accused, who had been arrested by 
the Police, executed bonds to appear before the Subdivisional Magistrate, 
Pyuntaza, on and from the 25th September 1896. On the 26th-Septem- 
ber 1896 they were verbally directed by a Sergeant of Police as well as a 
Head Constable not to leave Kyauktaga. ‘hese'directions the accused 

disobeyed. = 
Held, that the accused were not bound to obey an oral order given: 
by a police officer to appear at a certain place, noz are the police author- 

_ ized to give such an order. ‘ 

Held, further, that the police are not authorized to require the attend- 
ance of an accused person by an order in writing under section 160, 

Criminal Procedure Code. 
Nga Kwe and two others v. Queen-Empress <a aes ade 
Disopepience of YwaTHuGY!’s oRDER—Liwer Burma Villages Act, 
: as of Deputy Commissioner to revise Ywathugyi’s order— 
Lower Burma Villages Act, ss. 9 and 20, clause (2).]|—A village head- 
man, purporting to act under an administrative order of the Deputy Com- 
missioner, directed the accused, who was living about 200 feet outside a 
fenced village, to move his residence within such fenced village, and, on 
the accused refusing to move in, took proceedings against him before a 
‘Magistrate, who convicted him under section 9 of the Lower Burma Vil- 
lages Act. The. District Magistrate (who is also the Deputy Commis~ 
sioner) referred the case to the Judicial Commissioner under s. 438, 
Criminal Procedure Code, on the ground that the order of the village 





headman, issued to the accused, went beyond the scope of the adminis« 


trative order abovementioned,.and that Sanction not having been obtained. . 
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from the Deputy Commissioner, as required by such administrative order, 
the prosecution of the accused was unauthorized. Held, that as_s.20 (2). 
of the Lower Burma Villages Act confers on the Deputy Commissioner 
.the power to revise the order given by the village headman, the reference 
to the High Court before the order of the village headman to the accused 

is recalled by him or cancelled by a superior authority is premature. 
Queen-Empress v. Nga Cho ve eas Aas sa 
DISPOSAL OF PROPERTY IN RESPEGT OF WHICH OFFENCE HAS BEEN COMMIT- 
TED, ORDER FOR— Animal, Order directing destruction of —Procedure— 
Criminal Procedure Code, ss.'517, 144 ee sap nee 
DISPOSAL OF PROPERTY, MAGISTRATE’S ORDER AS TO—Burma Forest Act, 





s. §55—Criminal Procedure Code, s, 517—Magistrates order as to disposal 


of property ... see ses Lee 
ORDER AS TO—PRODUCED BEFORE MAGISTRATE RESPECTING WHICH 
ACCUSED APPEARS TO HAVE COMMITTED AN O¥FENCE.—Criminal Proce- 
dure Code, ss 88, 89, §23, §12, §17-—Property attached as belonging to an 
accused, claims of persons to—Enquiry by Dogiseate ne see 
- ORDER FOR—PRODUCED AT CRIMINAL TRIAL.—~Property as to which 
no offence appears to have been committed--Criminal Procedure Code, 
S. 517 es aes wee aii see sin 
DisruTx As TO IMMOVEABLE PROPER’ Y.—/ngutry as to possession—Order 
under s, 145, Criminal Procedure Code.|—An order under s. 145, Crimi- 
nal Procedure Code, must be made, not with reference to the merits of the 
claims respectively put forward by the partics disputing possession, but 
must be one declaring which of such parties was in actual possession of 
the land in dispute and forbidding all disturbance of such possession until 
eviction.in due course of law. ¥ 
Maung Po Suv. Maung Pan Aung and two others ais = 
LIKELY TO CAUSE BREACH OF PEACE.—Use of evidence of title or 
previous enjoyment and possession tn proceedings under s, 145, Criminal 
; Procedure Code oo eos vas eis co 
DISSUADING OF BIDDERS AT A GOVERNMENT aUCTion.—Fraud—Unlawful 
consideration—Contract Act, s. 23.} The payment of money by one per- 
son to another to induce that other not to bid at a Government auction is 
not unlawful. j 
Maung Tun Myat v. Maung On Gaing ae sus i 


J Distinction in ENGLAND AND IN INDIA BETWEEN PAROL CONTRACTS AND 
DEEDS SEALED AND DELIVERED.—Execution of document by different 
persons at different times—Parol contracts evidenced by writing a 
DisTricT MAGISTRATE CRITICISING DECISION OY K~ SUPERIOR CourT.— 
Procedure of District Magistrate when he considers that any decision 
of a Sessions Court needs revision—Keport under Criminal Circulars, 
s. ar $55 ons ies oats oes ae 
MAGISTRATE WITH HIGHER POWERS, MAXIMUM TERM OF IMPRISON- 
MENT WHICH HE MAY IN¥LICT.—Criminal Procedure Code, s. 33-~- 
Indian Penal Code, s, 65.J}—The effect of s. 33, Criminal Procedure Code, 
rend with:s. 65, Indian Penal Code, is to limit the maximum imprison- 
ment which a District Magistrate with higher powers may inflict to one- 
fourth of seven years. 
Nea Paw v. Queen-Empress eae ot Es its 
Distrricr MAGISTRATE WITH SPECIAL POWERS.—Jender of etna to accom= 
plice—Trial of case by the same Magistrate—Crimina Procedure Code, 
5. 337-+-A District Magistrate having special powers under section 30, 
Criminal Procedure Code, who tenders a pardon to an accused person 
and examines him as a witness under the provisions of section 337, Crimi- 
nal Procedure Code, cannot in Lower Burma himself try the case, 
Nga Saw Wav. Queen-Empress eas se ae 
MAGISTRATE’S POWERS OF REVISION.—Lxamination of inferior 
Court—Improper discharge—Further inquiry—Code of Criminal Pro- 
cedure, ss. 435 and 436 (6).J—A. District Magistrate can direct further 
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inquiry into an offence when he is of opinion that the accused person has 
been improperly discharged. 
Queen-Empress v. Gaung “Zauk Ke wae ne ren 
District MAGIsTRATE, CASES WHICH—SHOULD, AS A GENERAL RULE, RE- 
FRAIN FROM TRYING UNDER THEIR HIGHER POWERS.—Criminal Proce- 
dure Code, ss. 30, 34 ae ow ae 
MAGISTRATES REFERRING CASES FOR REVISION —Necessity of taking 
trouble when making references. 
Queen-Empress v. Nga Po Pé 





‘ DIVISIBILITY OF DOCUMENT Admissibility in evidence—Registration Act, 


s. 49—Unregistered movigage bond ibvinetie also a personal under 
takin ene eae eee oes 
Divgocon ue ONE*FOURTH SHARE AMONG THE ELDEST SON AND HIS BRO- 
THERS.—Division of property between the widow and her children on her 
ve-marrying—Widor’s share of joint property cone at her disposal 
—Buddhist Law—Foint property  ... wee aes 
OF PROPERTY BETWEEN THE WIDOW AND HER CHILDREN ON HER 
RE-MARRYING—-Widow’s share of joint property absolutely at her dis. 
posal—Division of one-fourth share among the eldest son and his brothers 
—Buddhist Law—Foint property — . os 
OF PROPERTY INHERITED FROM A GRAND-PARENT AFTER DEATH OF 
FaTHER.—Limitation—Buddhist Law—Inheritance—Children of father 
by a first and second marriage 
DivisionaL COMMISSIONER, REVISION oF ‘ORDER BY. Lower Burma Towns 
Act, ss. 6 (as amended by section 4, Act XVIII of 1895) and 8—Neglect 
of ‘duty by headman of Speer a aia by Deputy 
Commissioner +. 
Divorck OF PARENTS BY MUTUAL CONSENT. —Sons? ‘vight of inheritance— 
—Buddhist law—Inheritance 
, PaRTITION oN—Property inherited by wife—Payin and Letthetpwe 
property—Buddhist law—Husband andwife  ... 
Divorcep MoTHER, DAUGHTER REMOVED FROM HER FATHER’S FAMILY AND 
CONTINUOUSLY RESIDENT WITH HER—Right in father’s family-—Bud- 


a 





dhist law—Inheritance .., ase 
DoctRINE OF RATIFICATION OF CONTRACT BY minor.—Contract by minor— 
Voidability at option of minor ise ees oes 


‘Document, ADMISSIBILITY IN EVIDENCE OF INSUFFICIENTLY STAMPED-—1N 
CRIMINAL TRIALS UNDER S. 61, STaMp AcT.—Stamp duty payable on a 


bond which does not state the amount secured 

» DivisteiLiry OF—Admissibility in evidence—Registration Act, 

S. 49-—Unregistered mortgage bond seaiaia also* ‘a personal under- 

taking 

OF TITLE.—Indian Evidence Act, ‘s rig—T, hugy? 's Revenue Register 

No. IX, Counterfoil, form of—Entry in, of mutation of names 

, Usine a ForGED—Penal Code (Act XIV of 1860), ss. 463, 47— 
se Froudulently” '— Meaning of—Forgery 

DovBteg conviction.—JIndian Penal Code, ss. 379 and 429~—Theft of a bul. 
lock and mischief by killing the animal 

Dousxe convicrion.—Public Gambling Act, ss. } Common gaming 
. house—Keeping and gambling, by owner 

Dousr.—Reasonable doubt.|—When a Magistrate i is in doubt as ‘to the guilt 
of the accused, he should not compromise his doubts by passing a lenient 
sentence. 

Queen-Empress v. Mi Shu Kadir a 

Keasonable doubt—Slight doubt—Benefit to ‘accused: iA conviction 
should not be reversed merely because of some slight doubt of the guilt of 
-the accused - 

Queen-Empress v. Nga Shwe The and another sa See ae 

Drift TIMBER.—Timber in transit—Burma Forest Act, Chapter VI—Rules 
under the Burma Forest Act 

DRUNKENNESS.—Jntention—Reduction of death sentence—Murcer—Sentence 
of death— Criminal Procedure Code, s. 367, clause (5) aes 
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Dury, NEGLECT of—BY VILLAGE HEADMAN.—Sentence by Magistrate 


Page. 
186 __ 





—DouryorArrerrate Courr—=Fudgment upon finding of fact-——While an 
Appellate Court should in every case take into consideration the advan- 
tage theCourt of First Instance has had in seeing the witnesses and 
observing their manner of giving evidence, it is nevertheless bound to 
exercise its own judgment upon the evidence. 


Chakappa Chetty v. Maung Shwe Pe and others... eae me 
Aroona Chetty v. Maung Shwe Pe and others see vss oes 
~ TO FORM 1TS OWN JUDGMENT.—Joint and several promissory notes 





—New maker added—Material alteration.}—W hen the legislature gives 
an appcal on the merits of a case, it is the duty of the Appellate Court to 


form its own judgment upon the facts and to give its own reasons for its | 


findings. ; 
The addition of a new maker to a joint and several promissory note 
after issue is a material alteration which makes such note void 


U Pa and two others v. Ma Myaing and another... seat eee 
or Court Granting Lrrrers or ADMINISTRATION.—Leééers of 
Administration— Question of title to particular property ane 





or SEssions JUDGE AS TO RECORDING ASSESSOR’S VIEW OF FACTS. 
—Difference of opinion between Sessions Fudge and assessors ae 


oy Sxgstons JUPGE IN CONFIRMATION OF PROCEEDINGS—Error, 
omission, or irregularity tn charge—New trial on an amended charge— 
Further ingquiry—Additional evidence—Criminal Procedure Code, ss. 
221, 225, 232, 380, 535. 537-1—A Sessions Judge, who has powers under 
s. 380 of the Criminal Procedure Code to order or make further enguiry, 
er to order @ new trial upon an amended charge when a case has been 
submitted ta him for confirniation of sentence by a District Magistrate 
acting under s. 34, should exercise those powers if, after giving full con- 
sideration to the requirements of justice (as well as to the procedure of 
the District Mayistrate), he finds reason to hold that the omission to 
state in the charge the fact, date, and place of a previous conviction has 
misled the accused in his defence. ‘The end and use of judicial procedure 
being to apply the law correctly to a correct presentment of facts, and it 
being impossible for rights to be vindicated or fir the proper relicf to be 
obtained, in a*court of justice without a fair hearing being given to both 
Sides, it is not easy to exaggerate the importance of those provisions, 
which, intelligently enforced, secure that the dcfence shall know what has 
to be met and shall have proper opportunity for so doing. 

Vga Pan Ev. Queen-Empress wes aa ads any 


E 


EFFECT OF REGISTERING DOCUMENT,—JDescription of property misleading and 
insufficient for identification—Liabtlity of person registering—Mistake 
of registering officer—Registration—Land referred to in document out- 

' side district of repislering officer és os me Mee 

Esection Surr.— Burden of proof—Entry of transfer of land in Thugyi’s 
Register No. 1X--Exelusion by Appellate Court of unslamped document 
already admitted by Court of First Instance—Stamp Act, s. 34, proviso 
33S. 50, proviso 2 aK 6 ‘ee vee wee 

Esectuunt, Susy vror—Ltmitation—Burden of proof—Limitation Act, 
Schedule 11, Articles 142, 144.J—In all suits it is necessary for plaintiff to 

. Prove prima facie that he has a title which has not been lost by lapse of 
lime. ‘This rule necessarily also applies to suits for ejectment, but the 





amount of onus lying on.the plaintiffs depends upon whether a suit for, 


ejectment falls under Article 142 or Article 144, Second Schedule, Limit-. 
ation Act. In the class of suits falling under Article 14.4 the burden of 
proving that the suit is within time lics heavily on plaintiff, while in the 
class of suits falling under Article 144 the real burden of proof that-the 
suit is time-barred lies upon the defendant. : 
Ma Hla Bu end two others y, Ma Te and two others a6 
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ELDEST DAUGUTER, SHARE OF—RY SECOND wiFE—Buddhtst Law—It- 

heritance eis ae 
-SON, DivistoN OF ONE-FOURTH SHARE AMONG THE—AND BIS 
BROTUERS—Diviston of property between the widow and her children 
on her re-marrying—Wrdow’s share of joint property absolutely at her 
disposal—Buddhist Law—Point property Sah Sie sete 


aoe erry aoe eee 








PRESENTATIVE OF THE FATHER OR MOTHER.—Auddhist Law—Succession 
—Priority of birth ae a Roe one 
ENFORCEMENT OF MONEY DECREE AGAINST MORTGAGED PROPERTY SOLD 
TO A THIRD PARTY —Aforigagee’s licn—Res judicata—Civl Procedure 
Cede, ss. 13, 43—Mortgage— Money decree “3 re cae 
EXCHANGED PECUNIARY JURISDICTION, ASSISTANT COMMISSIONER OR 
EXTRA ASSISTANT. COMMISSIONER POSTED TO THE HEADQUARTERS OF 
A DISTRICT AND INVESTED WITH—OR WITH CIVIL APPELLATE POWER, 
NOT A SEPARATE CourRT DISTINCT FROM THE Coury ov THE Drvury 
ComMISSIONER a oF iss ins aa 
PUNISHMENT— Aflempt 10 commit extortion—Maximum term of 
imprisonment--Application of s. 75, Indian’ Penal Code }—An offence 
under section 384, read with 511, Indian Penal Code, is not an cffence 
punishable under Chapter XVII of that Cede, and, even if section 75 
were Otherwise applicable to an attempt to commit an offence punishable 
under Chapter XVII, the maximum punishment for the offence (+ec- 
‘tions 384—511) being only one-and-a-half years, no enhancement under 
section 75 would be legal. 





Nea Pra Tun alias Shwe UO and others v. Queen-Iimpress ns see 
SENTENCE, SEVERE SENTENCE AS DISTINGUISHED FROM,— Grounds 
Sor pussing a severe sentense ads bat ue 


SENTENCE UNDER S. 75, INDIAN Prenat Cobr.}—-A Magistrate 
whose powers are limited by s. 32 ef the Criminal Procedure Code, has 
no power to pass an enhanced sentence under s. 75 of the Indian Penal 
Code. 








Queen-Eempress v. Nga Tun Tha ihe ve oe ve 
SENTENCE UNDER S. 75, INDIAN PENAL Copy.—Previous conviction 

— Measure of punishment—Luidence Act, &. §4 ++ vel Aon 
ENHANCEMENT OF SENTENCE—Solitary confinement, substitution of, Jor 
whipping et ae Bie aa vee ee 


ENHANCEMENT OF SENTENCE BY ArreLLarE Court ON APrEAL.—Crinunal 
Procedure Code, s. 4253—Order of confiscatian by Appellate Court where 
no confiscating order has been made by connecting Conrt—Vorest Act, 
s. §4—Aruvkan Forest Rules made by Government—lKules 2 and 13— 
Arakan Forest Rule 13, so far as il relates to Rule 2, held to be ultra 
vires—Sentfence of fine altered to one of imprisonment 

SENTENCE, REYERENCE OF CASE FOK se se ae 

Exauiry by. Macistratr.— Order as to disposal of property produced before 
Magistrate respecting which accused appears to have committed an offence 
Criminal Procedure Code, ss. 88, 89, 824, 512, 517—Property attached 
as belonging te an accused, claims of persons to ,,, ass E 

OR TRIAL BY MAGISTRATE OF OFVENCK OTHER LIAN ‘THAT RE- 
PORTED BY THE POLICE.J—A Magistrate having taken cognizance of a 
case upon a police report is bound to enquire isto any offence which the 
evidence discloses, and to try the accused for euch offence provided that 
such offence is triable by him. 

Queen-Empress v. New Ye and two others isan Aer ne 

Entry In THE RevEnur Reoeister No. IX or MUTATION Ol NAMES.— 
Document of title—Indian Kaidence Act, s. 115—TLhugyi’s Revenue 
Kepister No. 1X, Counterfoil form of ene ss eS 

——---—— OF MUTATION OF NAMES AND ‘TRANSFER OF OCCUPANCY RIGHT.—~ 
Oral coutract--Thugyt’s Revenue Keister No. 1X ee wa 

OF TRANSFER OF LAND IN CHUGYI's Register No, [X.—Exclusion 

_ by Appellate Court of unstamped document already admitted by Court 
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SON OR DAUGHTER, RIGHTS OF PASSING TO NEX? ELDESP AS RES" 
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of First Instance—Stamp Act, s, 34; proviso 35; Ss. 50, proviso 2— 
_ Ejection suit—Burden of proof.\—A report entered in the Thugyi’s 
“Register No. IX of transfer-of-land—by-sale,-signed_by the transferer, 





does not require to be stamped. A Court of Appeal has no power to 
exclude from evidence an unstamped document .already admitted’ by the 


Court of First Instance, before whom no question had been raised about 


its exemption or otherwise from stamp duty. 
Maung Shwe Lon. Maung Shwe An - te an 
EauiTaBLe Morteace.—Mortgage by deposit of title-deeds—Executory 
Agreement—Registeved instrument—Priority—Registration Act, s. 48.}— 
An equitable mortgage is not an oral agreement within the meaning of 
section 48 of the Registration Act. A mortgage by deposit of title-deeds 
isa complete act and not an executory agreement. Section 48 of the 
Registration Act is therefore inapplicable to such a transaction. The 
notice of a registered instrument does not by virtue of that section take 
priority against an equitable mortgage by deposit of title-deeds. 
Coggon v. Pogose, I. L. R., 11 Cal., 158, followed. 
Pethapermal Chetty v. Philips, S. J., 555, referred to. 
Maung San Ya v. A.S.S.P.L. Venkata Chetty... wis a3 
ERECTING FIXED OBSTRUCTIONS WITHOUT PERMISSION IN FISHERY.—Lessee 
not criminally responsible for acts of sub-lessee—Burma Fisheries Act, 
s. 7, and- Rule 30.\-—Rule 30 of the rules under the Burma Fisheries Act 
does not extend the scope of section 7 of that Act, and gives no authority 


for holding a lessee to be criminally responsible for the acts of his sub- 


lessee. 

Queen-Empress v. Nga Po Lwin eg “99 os ae 
ERRONEOUS CONCLUSION .OF FACT UPON EVIDENCE.—Civil Procedure Code, 
: gs. §84—Second appeal, ground of we Wises es 
————- FINDING BY COMPETENT MAGISTRATE AS TO AGE OF YOUTHFUL 

OFFENDER.—Erroneous order passed by competent Magistrate -under 
Reformatory Schools Act—Alteration of, in appeal or vevision—Defini- 
tion of youthful offender—Inapplicability ‘of s. 16, Reformaiory Schools 
Act, to cases of accused persons who are not- youthful offenders.]—An 
order passed by a competent Magistrate relating to a youthful offender, 
.contravening any rules made by the Local Government, though illegal, is 
yet an order made under the Reformatory Schools Act, and cannot be 
- altered in appeal or revision. : ; 
Where, however, such Magistrate has found the accused to be 15 years 


of age, and therefore not a youthful offender as defined in the Reform- - 


-atory Schools Act, that Act gives him no authcrity to order the 
detention of the accused in a reformatory, and the Court of the Judicial 
Commissioner, as a High Court, is not. barred by the provisicns of sec- 
tion 16 of that Act from altering the order of detention passed by such 
Magistrate. 

Queen-Empress v. Himat, 1. L. R.,.20 All, 148, dissented from. 
Queen-Empress v. Nga Nyan Wun ; 





law ies se we Seeks is 
——-——-- ORDER PASSED BY COMPETENT MAGISTRATE UNDER REFORMATORY 


Scsoots Acr.—Alieration of, in appeal or revision—Definition of 


eae 


youthful offender—Inapplicability of s. 16, Reformatory Schools Act, to . 


cases of accused persons who are not youthful offenders—Erroneous 

.. finding by competent Magistrate as to age of youthful cffender esi 
ERROR OF Law.—Erroneous finding of fact—Furisdiction—-Buddhist Law— 
Husband and wife—Husband or wife dealing singly with joint property 
—Presumption—Second appeal—Review of Fudgment in second appeal... 

— OMISSLON OR IRREGULARITY IN CHARGE.—New trial on an amend- 
ed charge—Further inquiry—Additional evidence—Criminal Procedure 
Code. ss. 221, 225, 232, 380, 535, 537——Duty of Sessions Fudge in 





FINDING OF FAct.—Furisdiction—Buddhist Law—Husband and 
.. wife—Husband or wife dealing singly with joint property—Presump- - 
tion—Second appeal—Review of judgment in second appeal—Error. of . 
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Esrarg OF DECEASED, INTERMEDDLING WiTH.—Estepfel— Civil Procedure 
Code, s. 368—Indian Succession Act, ss. 265, 266, and 239-——-Executor of 
his own wrong .,, «wwe as " 

Esroppes.—Civil Procedure Code, s. 368—Indian Succession Act, ss. 265, 266 


and 239—Executor of his own wrong~—Intermeddling with estate of de- - 


ceased wn ves as av oo eis 
Decree upon a title not contained in, and inconsistent with pleadings 
Estoppel caused by conduct of owner—Evidence Act, s. 115.\—If 
the owner of a piece of land stands by while another person professes to 
sell that land to a third party and he does not interfere, but allows that 
other person to hold himself out to be the owner of the land and to make 
a transfer of it, he is not to be heard afterwards for the purpose of des= 
troying that purchascr’s title by asserting to the contrary, though he may 
assert that title if he can show cither that the purchaser had notice of his 
title, constructive or actual, or that circumstances existed at the time of the 
purchase which as a reasonable man should have put him, the purchaser, 
on his guard and suggested enquiry, which enquiry, if made, would have 
resulted in his ascertaining the title of the truce owner. 
Maung Sav. Ma Kyok a6 tech Ace ees ‘ 
S CAUSED BY GCoNDUCT oF OWNER.—Lvidence Act, s. 115—Estoppel ..., 
sen OF TENANT OR LICENSEE.—Lvidence Act, s. 116—Title to house-site. 
EVASION OF SALT-DUTY, UNDER WHAT LAW PUNISHABLE.—Salé Act (X// af 
1882), s. 9—Lower Burma Land and Revenue Act (11 of 1876, s. 39, 
clause (c).]}—When salt-duty imposed under the Salt Act has not been 
compounded under any rules made under clause (¢), s. 39, Lower Burma 
Land and Revenue Act, and payment of such duty is evaded, the prose- 
cution and conviction may be either under s. 9, Salt Act, or under s. 39 

of the Lower Burma Land and Revenue Act. 
Qucen-Empress v. Shwe Thein and another aa eee ne 


Evicrion.-Burma Land and Revenue Act, Rules under the—ss. 37, 51—Land 
tn possession of cultivator without grant or lease—Unauthorised posses- 


sion by thugy: to another to work salt thereon... ae ses 


Evipence.—Conditional sale—Absolute sale— Redemption one 

Evidence Act, ss. 3, 133, 30~—- Statements by accused ... ra 
Importation tnto case by a Fudge and Magistrate of his own knowle 
edge of facts... es ses ses a ps 
Mortgage ~ Admissibility of parol evidence to explain transaction 
evidenced by entries in revenue register and by endorsements on original 
grants.|—Kadir Moideen, on the zgth day of May 1871, by joint petition 
with Nepean, agreed to a transfer to Nepean’s name in the revenue re- 
gister of the Deputy Commissioner of Shwegyin of the “ownership ” 
of certain lands granted to Kadir Moideen. ‘The words “ ownership 
transferred by original purchaser, Kadir Moidcen, to Nepean,” were 
entered in the Deputy Commissioner’s revenue register, the entry being 
signed by Kadir Moideen and Nepean, and in a memorandum, the same 
words, signed and attested, were endorsed cn the back of each of the 
grants. Ina suit brought by Kadir Moideen to redeem the land ‘com: 
prised in the said grants, it was held by the Deputy Commissioner of 
Shwegyin that parol evidence was admissible to explain the true nature 
of a transaction so evidenced, but this judgment was reversed on appeal 
to the Commissioner, whose judgment was upheld by the Judicial Com- 
missioner. On appeal to the Privy Council, the judgment of the District 
Judge wag restored. 
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Kadir Moidcen v. C. W. Nepean and others ate See man 
Evipence.—Negistered document—Contemporaneous unregistered document 
narying the registered document—Sule—Mortyage aie bee 


Evipence Act, s. 24.— Commitment by Magistrate on evidence partly records 
ed by him and partly by another who had not ceased to exercise qurisdice 
tion-- Its regularity — Confession of accused—Inducement to chive Ae 
mission of plea of accused—Criminal Procedure Code, ss. 164, 3 50 tf 
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Evipence Act, S. 24.—Criminal Procedure Code, ss. 337, 19 3, 164-—~Confes- 
‘ston—-Inducement to’ confess—Retracted confession—Cognisance of of- 





ence by Sessions Court—Inadmissible evidence ... aa 
————=, S. 25.—_Irrelevant evidence—“ Police officer,’ Construction of the 
term—Confession toaywathuggyt ... ane tae 


» 8. 27.--Fact not directly discovered from confession eee ses 


———, S. 54.-—- Measuré of punishment—Previous conviction .., ‘eat. 


4 S. 92: Proviso 1— Written ‘contract—contemporaneons oral con- 
tract = see 
, 8. 105.—Criminal Procedure Code, Ss. 287— Murder—Culpable homs- 
cide ~ Grave and sudden provocation—Burden of proof 
—_ if S. 110.—Sale—Morlgage-~Defendant in possession—Burden of 
proo, 
—S.114 i Cathe theft—Sentence—Restoration | of recently lost cattle cn 
payment of money—Reasonable presumption—Theft wea : 
s. 115.—Estoppel— Estoppel caused by conduct of owner.. 


—_— 

















names eas ove er 

—— a, S. 116. — Title to house-site —LEstoppel of tenunt ov licensee \“ ,,, 

w——~--, 5. 116.—Abandoned land—Séate land—Declaration*by Collector— 
Upper Burma Land and Revenue Regulation, ss. 23(e), 24(2) 








— » 8. 126.—Pleader disclosing communication made by client—Inad- 
missiblz evidence ies ss ees see 

» S. 132.-—-Jncriminating questions ‘put to a witness ois aes 

» SS. 3, 133, 30.—Statements by accused—Evidence ai ‘ 

, SS, 4, 114.—-Facts which may be oad presumption— 

Burden ‘of proof Se Seer a ees 
————. , SS. 25, 26, 27.—Confession — Co-accused es eee 





» SS. 54, 65.—Criminal Procedure Lode, s. 221—Evidence of bad 
character, Admissibility of, as affecting the sentence—Evidence of depart- 
mental punishments das sant see 
» 8S. 114, 133 —Procuring sale of liquor to obtain conviction—Spy or. 
tnformer—Accomplice—Evidence requiring corroboration ... 

3 SS. 124, 125, 25, 20, AND 30.—Forgery—False entry in register— 
Confidential correspondence. between Police Officers, Accused’s right to see 
—Criminating statement made by accused to a Police Officer inadmissible 
in evidence—Acquittal, Appeal against—how to be dealt with by Appel- 








. late Court—Criminal Procedure Code,s.172  «. see 
EvipreNce, ADMISSIBILITY 1N— Possession —Unregistered trust. deed—Regis- 
tration ae one eee 


» ADMISSIBILITY iw— Registration Act, s. 49—Unregisterd mortgage 
bond containing also personal undertaking—Divisibility of document ... 


——--—: ADMISSIBILITY IN—OF UNREGISTERED TRUST DEED —Registration’ 


—Possession ox ose ere ove 
_ ———~, ADMISSIBILITY IN—OF INSURFICIENTLY STAMPED DOCUMENT IN 
: CRIMINAL TRIALS UNDER S, 61, STAMP AcY.—Stamp duty payable on a 
- bond which does not state the amount secured—Guarantee bond 

, Parox, ADMISSIBILITY OF—TO EXPLAIN TRANSACTION EVIDENCED 
BY ENTRIES IN REVENUE REGISTER AND BY ENDORSEMENTS ON ORIGINAL 
GRANTS—Evidence—Morigage -... ee “ay eee 
; COMMITMENT BY MAGISTRATE ON—PARTLY RECORDED BY HIM 
AND PARTLY BY ANOTHER WHO HAD NOT CEASED TO EXERCISE JURIS- 
viction.—dts regularity—Confession of accused—Inducement to confess 





—. 





‘Admission of plea of accused—Criminal Procedure Code, ss. 164, 350° 


—Evidence Act, s. 24 eee se% ve ase 
OF BAD CHARACTER, ADMISSIBILITY OF, ASAFFECTING T HE'SENTENCE, 
—Evidence of departmental punishments—Evidence Act, ss. 54, 55—Cri- 
‘minal Procedure Code, s. 221.}—-Upon conviction of an accused, the Court. 
has to. determine what punishment to award, and to. do this should take 
into consideration, nct only the nature and gravity of the offence commit 
ted. hunt alan. the character ‘of the-accused. The bad character of the 





» 8. 115-—Thugyt's Revenue Register No. [X. Entry of mutation of . 
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accused then becomes a fact in issue. Evidence of such character being 
admissible as affecting the sentence, evidence may be given only of gene- 
ral reputation and general disposition and uot of particular acts by which 
reputation or disposition are shown. Evidence of previous conviction is 
an exception to this rule. -Evidence of departmental punishments is there- 
fore inadmissible for the purpose. : 

Nga Po Thaung v. Queen-Empress one tne see re 
’ EvIDENCE OF DEPARTMENTAL PUNISHMENTS—Evidence Act, ss. 54, 55—Cri- 
minal Procedure Code, s. 221—Evidence of bad character, Admissibility 
of, as affecting the sentence és Oo hrees ae Soe 
————,, OF WITNESS, ITS ADMISSIBILITY t ITS CREDIBILITY.]—Though the 
evidence of a witness duly taken in the presence of the accused before the 
committing Magistrate may, in the discretion of the presiding Judge, if 
such witness be produced and examined, be treated as evidence in the case 
(s. 288, Criminal Procedure Code), there is a manifest distinction between 
the admissibility and the credibility of evidence. As the Legislature, 
which has enacted what evidence is admissibile, has never attempted the 
impossible task of enacting what witness should be believed by Courts of 
Justice, all that can be said is that a provision which makes the evidence 
of a witness before a committing Magistrate admissible as evidence at 
trial, does not in any way relieve the court of the daty of applying well- 
ascertained and well-established judicial principles as to sifting, scruti- 
nizing, and weighing evidence before it accepts any particular evideuce of 

witness as true or most probably true. 
Nga Ku De v. Queen-Empress aes: we one ae 
—: , RECORDING OF, IN REGULAR TRIAL—~Fudgment—Criminal Pras 
“cedure Code, s. 367-— a8 ate ne 
REQUIRING CORROBORATION.—Evidence Act, ss. 114, 133—Procur- 
ing sale of liquor to obtain conviction—Spy or informer—Accomplice ... 
——., Rute or—Morigage—Conditional sale—Absolute sale—Custom 
amongst Burmese agriculturists tee ie eve ‘ 


EXAGGERATION oF rAcTs—Prosecution for false evidence or false charge— 
_ Indian Penal Code, ss, 366, 193, 211.—Compensation when awardable, 
and from whom awardable—Criminal Procedure Code, s. 560—Abduce 
tion oes ‘ s¥e est aes 


EXAMINATION OF ACCUS8D PERSONS IN SUMMARY TRIALS.—-Criminal Proce 
dure Code, s. 34¢2.|—In a summary trial it is not compulsory to examine 

the accused as laid down in section 342. 
Nga Po Wa v. Queen-Empress ae ie Aes ime 
EXAMINATION OF ACCUSED, RecorD or—Proof of identity of person who made 
confesston—Retracted confession at tate. wae bar 
EXAMINATION OF INFERIOR COURT.—Improper discharge—Further inquiry— 
Code of Criminal Procedure, ss. 435 and 436 (b)—District Magtstrate’s 
powers of revision oe sate : ios A 


EXAMINATION OF THE ACCUSED, Purrose or—Cyriminal Procedure Code, s. 
342—Alibi, Fatlure to prove, or proof that it is false.|—The sole object 
uf the examunation of the accused should be to enable him to explain evi- 
dence which has been given against him. Courts ought not, as they very 
often do, to try to entrap the accused into giving some incriminating an- 
swer. Failure to prove an alzbi, or even proof that an alibi is false, can 
really be safely regarded as evidence supporting the case for the prosecu- 
tion. 

Ali Hussain and two others v. Queen-Empress ive ee wea 

EXAMINATION OF PARTIES BEFORE FIXING ISSUES.—Civil and General Circu- 
‘ars, paragraph 235.}—The direction contained in paragraph 235 of the 
Civil Circulars, viz. + that it is generally desirable to examine the parties 
or their advocates before fixing issues, should be observed as a standing 
Ly in all cases where first-grade advocates are not engaged on both 
sides. 

Maung Pov. Maung Shwe Thet sie wee arte 
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EXAMINATION OF PETITIONERS IN UNCIVILIZED PARTS OF Burma.—Practice 
—Letters-of-administration or Probate, Application for—Court fee, pre- 
payment of —Court Fees Act, ss. 19(k), 19(2) - .. 

EXAMINATION OF WITNESS PRODUCED—WMinor taking part in business—Sale 
—Morigage—Burden of proof 


EXAMINING WITNESSES, IMPROPER MODE or—Iniproper procedure—Arrest of ; 


witness during course of trial--Retraction of previous statement—False 


evidence—Sanction to prosecution of witness... ee 
Excise Act, S. 45- —Extracting sap of a Tari tree—‘ Manufacture” of fer- 
mented liquor, Definition of term— ... ove : wee 


——_—S. 45.— Reward—Illegal search—Conviction of offence ... eee 
- ee of privity of Manager io such sales. ..., wes vee 

S. 51.—Liquor, Foint possession of — 

S. 51.— Vessel—Conveyance—Interpretation “of the concluding words 


eee 














of— See aie 


Exc iusto BY APPELtaTe Cour? OF UNSTAMPED DOCUMENT ALREADY AD- 
MITTED BY Cour? or First I[nsrance—Stamp. Act, s. 34, proviso 3; 
S. 50, proviso 2—Ejection suit—Burden of Putin kee of transfer of 
land in LThugyi’s Register Noo IX  y,. ou ‘ so 

EXCLUSION OF TIME CONSUMED IN APPLICATION YOR REVIEW O¥ JUDGMENT 
AND OF PERIOD OCCUPIED BY THE COURT IN DISPOSING OF SUCH APPLICA- 
TIoN.—Presentation of application for review after expiration of period 
allowed for appeal—Limitation Act, s. §—Appeal, admission of, after 
period of limitation oes 

Execution, APrLicaTIon ror—Limitation-—-Limitation Act, XV of 1877, 
Schedule II, Articles 178, 179~—Civil Procedure Code, s. 2j0—1 ‘vansfer 
of Property Act—Mortgage decrec ... : 

EXKCUTION CASE, ORDER DISMISSING—Removal of aliachment—Procedure— 
Striking off of execution case.|—ZLHeld, that a Court should not, for its own 
convenience and without notice to parties, order the dismissal of an exe- 
cution case, and direct the removal ofthe attachmentin such case. When 
the parties do not appear at the time fixed for hearing, the Court may 
dismiss an execution case, and leave it open to the partics to apply to have 
the case re-opened, 

. Effect or order “ striking off ” an execution case, considered. 
N.L.C. T. Narainan Chetty v. V. V. R. Mayappu Cheity in 
» STRIKING OVE—Lxecution case, order dismissiny—Removal of ate 





tachment-—Procedure oe ; ate cee 
EXECUTION. OF DECREE.— Varying of decr vo-Cioil Procedur e Code, s. 244—- 
Order passed-in execution between parties to sutt—Decree—Ap peal va 


EXECUTION OF DOCUMENT RY DIVVERENT PERSONS AT DI¥Y¥ERENT TIMES— 


Parol contracts evidenced by writing—Distinction in England and in” 


India between parol contracts and deeds sealed and delivered.|—It isa 
matter of every-day experience that documents which a number of per- 
sons have to execute who arc living at a considerable distance from one 
another must be executed at different times. The written instrument 
merely evidences the previous verbal or written arrangements made be- 
tween the parties. Agreements of this kind in England would be styled 
“parol contracts evidenced by writing.” ‘The distinction that prevails 
in England between parol, or simple contracts, and deeds which are scal- 
ed and delivered does not prevail in India, If the Legislature had intend- 
ed that all written instruments evidencing contracts should be executed 
by the parties concerned on the same day this would have been stated in 
the Contract Act. 
Maung Shan Gyi and another v. Ma Hla Nyein and others... 


EXECUTION OF SENTENCE PENDING APPEAL.—Kemand to custody—Cr -iminal 


Procedure Code, ss. 390, 391, 407, 413-—Whipping—Sentence by Second 
Class Magistrate-—Right of appeal of accused 


“Execution pRocgxepines.—Attachment of propert — Civil Procedure Code, 


3. 283—Burma Land and Revenue Act, s. 56--Furisdiction ... ates 


S. 49.—Jllegal sale by servants of Manager of licensed liquor-shop— : 
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EXECUTION OF LEASE OF TENANCY.—Consideration—Burden of proof—Suit 
toestablish right to sale-proceedsof attached property—Claim to such 
property as tenant of land mortgaged ae ra Pad 

f{.XECUTION OF MONEY DECREES—~Execution of mortgage decrees—Civil 
Procedure Code, s.278—Attachments of property sae i. 

EXECUTION OF MORTGAGE DECREES—Civil procedure Code, s. 278—Attach- 
ments of property—Execution of money decrees re a 

EXECCTION PROCEEDINGS.—Satisfaction of decree out of Court—Failure of 
judgement-creditor to certify satisfaction—Remedy by separate suit for 
damages—Civil Procedure Code, s. 258.|—R obtained a decree against 
P, R applied to execute this decree. Notice was duly issued toP as 

. thedecree wastwo years old. P filed a registered document which 
showed that he had made over his landed property toR and P. R ad- 
mitted that he and P sold this property for Rs. 2,000. The Judge held 
that the decree was satisfied by this arrangement and dismissed R’s 
application. On appealthe District Judge held that section 258, Civil 


Procedure Code, prevented P from proving this arrangement and that . 


his proper remedy was to bring a regular suit. 


Held,—that section 258, Civil Procedure. Code, was rightly applied and ~ 


that as it was the duty of the judgment-creditor to certify the satisfaction 
of ‘the decree to the Court, P’s proper remedy was by a separate suit for 
damages. 
Maung Myaing v. Maung Shwe Hmon wie ore 
EXECUTION PROCEEDING FOR ARREARS OF REVENUE.—Burma Land and 
Revenue Act, ss. 47, 44—Furisdiction—Limitation—Capitation-tax ... 
EXECUTION, STAY OF, APPLICATION FoR~—Practice—Civil Procedure Code, 
ss. 545, 546.)—Before an order for stay of execution can be granted the 
“provisions of section 545, Civil Procedure Code, should be strictly com- 
plied with. The proper course ist» apply tothe Court which passed 
the decree appealed. against andto move the Court ofthe Judicial 
_ Commissioner under section 546 only when the Lower Court has refused 
to-stay execution on security being furnished. 
Shatk Faizu v. Mahomed Isac aes was ws 
“ExgcuTive AUTHORITY."—Burma Municipal Act, s. 75—Delegation of 
powers by President of Municipality— a aa 
EXECUTORY AGREEMENT.—Registered instrument—Priority—Registration 
Act, s. 48—Equitable mortgage—Mortgage by deposit of title-deeds 
EXRCUTOR OF HIS OWN WRONG.—Intermeddling with estate of deceased— 
Estoppel—Civil Procedure Code, s. 368—Indian Succession Act, ss. 265, 
266, and 239.|—Section 368 ofthe Ciyil Procedure Code, read with ss. 
265 and 265 of the Indian Succession Act (X of 1865), seems to show 
that an “executor of his own wrong,” though not a légal representative 
may, alter a court has allcwed the plaintiff to have bim joined as re- 
presenting a defendant governed by the Succession Act and dying 
pendente lite, be estopped by his own conduct before suit from denying 
alimited_ representative capacity. Butthe exceptions to s. 265 of the 
Succession Act show that the essence of the intermeddling “which makes 
an executor of his own wrong isthe cause which such intermeddling 
gives for natural belief thatthe intermeddler has assumed the functions 
and asserted the rights of an executor or administrator. Personal ser- 
vices rendered to the relatives ‘of the deceased, because of the ties of 
friendship or the connection between employer and employed, in order 
to preserve personal effects from.theft, depreciation, or loss, afford no 
ground for natural belief that the functions of an executor or adminis- 
trator have been assumed. They come, moreover, well within the rule 
of law that “intermeddling with the goods of the deceased for . the pur- 
“rose of preserving the *,* * orfor the immediate necessities 
“of his property, does not make an executor of hisown wrong.” If 
the goods -are valuable ‘and not required ‘for the immediate necessities 
of the deceased’s family or property, the safer course would be to invoke 
the jurisdiction of the District Judge under. 239 of the Succession Act 
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to appoint 2 custodian to take and keep temporary possession. Any 





creditor of the deceased can take that course (or can set the Administra- 
tor-General in motion wherever Act II of 1874 applies). But ss. 265 and 


266 of the Indian Succession Act are so framed that they need not deprive . 


a European, employed away from his country and _ relatives and without 
fixed eae of the kindly services of friends or emplovers, and need not 
expose such friends or employer to be sued by creditors of the deceased if 
they, in the exerciseypf such_ kindly services, secure the preservation of 
ic effects of small value, and being under no obligation to ware- 
house such property (otherwise uncared for), hand it over to the custody 
of persons better entitled to possession than themselves. ‘ 
Muthiah Chetty v. The Irrawaddy Flotilla Company, Limited, by its Man- 
ager, F. G. Findlay and others ss se aa <a 
Exuipirs ix Crarmtnat Cases.—Criminal Frocedure Code, s. 517.)—Pro- 
erty exhibited in criminal cases (excepting live-stock and property sub- 
ject to speedy and natural decry) should not be delivered to the person 
entitled to it until the period allowed for presenting an appeal has pass- 


ed, or, when such appeal is presented within such period, until such ap- , 


peal has been disposed of. 
Queen-Empress v. Nga Pan.On and another a oe ere 
Ex-PARTE ORDER OF MAGISTRATR.—/Varrant for an accumulation of ar- 
rears~—Sentence passed upon defaulter—Release of defaulter on payment 


of arrears due—Arrears of maintenance ke oes ws 
EXTENT OF SECURITIRSUND THRIR LIABILITY.—Bond for good behaviour— 
Securities ee ess =. ons , oa 


. Extortion, AT?veEMPY TO COMMIT.—Maxinum term of imprisonment— 
Application of s. 75, Indian Penal Code—Enhanced punishment ; 
Extra Assistant COMMISSIONER OR ASSISTANT COMMISSIONER: POSTED 
TO THE HEADQUARTERS OF A DISTRICT AND INVESTED WITH RNHANCED 
PECUNIARY JURISDICTION OR WITH CIVIL APPELLATE LOWERS, NoT.A 
SEPARATE CouRT DISTINCT FROM THE Court or rurlrrury Com- 
" MISSIONER ss aes ae oes as Oe 
EXTRACTING sav oy A Tari TREE.—“ Manufacture” of fermented liquar, 
Definition of term—Excise Act, s. 45.\— Extracting the sap ef a tari tree 
is not “manufacturing fermented liquor, and is not an ofience punish- 
able under s. 45 of the Excise Act. 

Queen-Empress y¥. Nga Shwe Hman dnd 14 others ... 
BE. 
FapricaATeD ENTRY IN GOVERNMENT SeERViICe-BOOK.—/ alse document— 
Forgery—* Fraudulent ””—Indian Penal Code, ss. 25, 463, 464 46t.\— 
The purport of an entry in a Government service-book, to which the forg- 
ed signature of a public servant was added, was that the appellant had 
resigned the service of Government from _ illness, the fact being that he 


was dismissed on- conviction of n criminal. offence. ‘The object with. 


which that entry was fabricated and the use to which it was put by the ap- 
pellant, or his brother in pursuance of the conspiracy in) which the appel- 
lant had joined, was to deceive the Deputy Commissioner, or to induce 
the Deputy Commissioner to bestow upon the appellant an appointment 
under Government which would not have been bestowed if the facts had 
not been falsely stated in this fabricated entry,  //eld, that such intention 
and use of sneh document was fraudulent within the meaning of s. 25, 
Indian Penal Code. 
Nga Pev. Queen-Empress ... oe one ove or 
Fact Not DIKEGTLY J)JISCOVERKD . FROM CONIESSION, INADMISSIBILITY oF, 
~~Indian Evidence Act, s.. ses fact discovered from inf: rmation 
which an accused vives to the police must be directly discovered in c -n- 
sequence of such information to make evidence «as to the information 
admissible under secti »n 67, Indian Evidence Act. 
Maung Tha Yu v. Queen-/mpress : re se a 
Facrories Act, XV or 1881,8. 15 (2), aS AMENDED sy Acr- XI or 
1891.—Jutentional omission to give information ... be Bes 
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Facts witich MAY Br PRESUMED.~-Strong presumption——Burden of proof~ 
Indian Eutdence Act, ss. 4, 114.J—Held, that under the circumstances of 
this case, the property found in the possession of the accused was stolen 
property, and that there was no need fer the prosecution to prove theft of 
the property from any specified person or place. Yel, also, that s. 114, 
read tovether with s. 4 of the Indian Evidence Act, shifts the burden of 
procf at a certain stage in the evidence on to the accused, and that a 
court may therefore, in the absence of any credible explanation or satis- 
factory rebuttal, regard the existence of a recent theft as proved when 
property (for the possession of which no satisfactory explanation is forth- 
coming) surreptitii usly conveyed by persons whose conduct renders it 
so highly probable as to leave no room for reasonable doubt that they 
are cither thieves or reccivers of stolen property. 

Karpini y. Queen-Empress ae os 

FaILURe OF JUDGMENT-CREDITOR TO CERTIFY SAT:SFACTION.—Remedy by 
separate suit for damages—Cimil Procedure Code, s.258—Execution pra- 
ceedings—Satisfuction of decree out of Court... se see 

Faituky to ATTEND AS WITNESS OF SEARCH.—Z/ndian Penal Code, 5. 187— 
Search for opium—Person requisitione? by Police officer to attend... 

FAILURE TO EXERGISE JURISDICTION.—Ciail procedure Code, s. 622—Linit- 
ed power of interference in revision by High Court—Decision by com- 

 petent Court, which bylaw is finaland without appeal—Wroug dison 


. —Material irregularity 
Farse CHARGR.—Crimtnal P 


““~ goo—Sanction to prosecute ees ae 
Farsu CHARGE, PROSECUTION FOR FALSE EVIDENCE OR—J/ndian Penal Code; 


ss 366,193. 211—Compensation when awardable, and from whom award- 
able—Criminal Procedure Code, s« §60—Abduction—Lxaygeration of 


vrocedure Cude,s. 195-——Indian Penal Code, s. 


eee see 


facts ay wes ote ABs 1% 
Fatse pocument.—lorgery—* Fraudulent” —Indian Penal Code, ss. 25, 


46%, 464, 466—Fabricated entry in Government service-book 
FALSE ENTRY IN REGISTER—Confidential correspondence between Police 
officers, Accused’s right to see—Criminating statement made by accused to 
a Police officer inadmissible in evidence—Acquittal, Appeal against— 
how to be dealt with by Appellate Court—Criminal Procedure Code, s. 192 
—Ikuidence Act, ss. £24, 123, 25,26 and 30—lorgery ; da 
FALse BVIDENCE, PROSECUTION FOR, OR FALSE CHARGE.~Jndian Penal Code, 
ss. 366, 193, 211—Compensation when awardable, and from whom award- 
able—Criminal Procedure Code, s. 560~-Abduction—LExagecration of 


facts eee = asa : 
FALSE EVIDENCE.—Seanction to prosccute.J—TVhere should be some special 
and cogent reason from Sessions Judge sanctioning the prosecution of a 
witness who has given evidence ata trial if the Sessions Judge is not 
satisfied that the evidence given before himself by such witness is false, 
and such as to render the witness Hable to be prosecuted under s. 193 of 


the Indian Penal Code. 
Quean-lempress ¥. Nea Po Nyun Bee ie ‘oe aes 
Fase evipence.—Sanclion to prosecnte—Statement made to the Police and 
opposite statement made bees a Magistrate 
Sanction to prosecution of witness—LExamining witnesses, Improper 
mode of—~—Improrer procedure—Arrest af wituess during course of trial 
—Retraction of previous statement... me iGo ee 
— ——Prosecurion vor—Depusilion of witness--Recording of depost- 
tion —Proof of contents of deposition wea sa Lee 
Faruek AND DAUGHTERS, PARTITION BET WEEN—THE CHILDREN OF SUuCs 
CESSIVE WIVES, ON THT FORMER MARKYING AGAIN—Laddhist Law 
Fatier’s FAMILY, DAUGHTER REMOVED FROM HER, AND CONTINUOUSLY 
RESIDENT WITH HEK DIVORCED MOTHER—Arghis tn father’s family— 


Buddhist Law—I/nheritance se eae ‘ ies 
Figut.—Mutual provocation—Murider, Facts constituting oe aie 
FIGHT AND QUARREL, InciDENTS AND STAGES OF —Nivht of private defence ... 
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Finpine.—Security for keeping the peace —Uttering obscene words—Indian 
Penal Code,s. 294—Code of Criminal Procedure, s. 106,|—In prose- 
-—eutions under s. 294, Indian Penal Code, a clear and specific allegation 





--of the words uttered and of the person by whom they were utteréd must 
-be made against the accused. A Magistrate cannot require an accused, 
on conviction of an offence under s.294, Indian Penal Code, to furnish 
security for keeping the peace under s. 106, Criminal Procedure Code. 
Queen Empress v. Nga So Pe and four others sss ots ei 
Finpinc, JupeMENT urpon—or Fact.—Duty of Appellate Court eS 
oF Court or First INSTANCE ON A REMANDED IssuE—Responsi- 
bility of Appellate Court for its correctness—Civil Procedure Code, ss. 
567, 574-|—While it is clear. that an Appellate Judge is: not only. not 
bound to accept the finding of the Court of First Instance on a remand- 
ed issue, even though no objection may be filed under section 567, Civil 
Procedure Code, yet he is not relieved of all responsibility for the correct: 
-ness and reasonableness of such finding. : 
Maung San Aung v. Maung Gale and another Ps ve ae 
Finz, IMPRISONMENT IN DEFAULT OF PAYMENT OF.]—Imprisonment in 
default of payment of a fine does not relieve the accused from payment of 
the fine. ‘Where therefore, an accused did not pay the fine imposed on 
him on the day of his conviction and was sent to jail and suffered thir- 
teen-fifteenths of the period of imprisonment awarded in default before 
the warrant of the Court ordering his release reached the jail in which 





he was confined. : 

Held,—that-the accused was not entitled to any refund of the fine paid into 
.Court on his behalf. ae ; 

Queen-Empress Vv. Nga Shwe Kyo ws. +e ove eee 
Frvz, Procepurg oF SEssions JUDGE IN CASES WHERE A SENTENCE IS NOT 
APPEALABLE WHERE HE CONSIDERS THAT A, IMPOSED IS TOO HEAVY.— 
Practice—Criminal Procedure Code, s. 413 aoe = caer 
Fint, SENTENCE OF, ALTERED TO ONE OF IMPRISONMENT.—L£uchancement 
: of sentence by Appellate Court on appeal—Criminal Procedure Code, s. 
423—Order of confiscation by Appellate Court where no confiscating 
order has been made by convicting Court—Forest. Act, s. 54—Arakan 
Forest Rules made by Government—Kules 2 and 13—Arakan Forest 
Rule 13, so fat as tt relates to Rule 2, held to be ultra vires ... ies 
FINE, SENTENCE OF IMPRISONMENT IN DEFAULT OF PAYMENT OF.—Lower 
Burma Village Act, s. 13—Indian Penal Code, s. 65—General Clauses 
Act, s.5 wee ays are aes ses are 
Firg BAtLoon, Letrine orv.—Offence—Penal Code,s. 285 | +. Sah 
FIirsT WIFE, HOUSE AND LAND ACQUIRED DURING MARRIAGE WITH, AND RE- 
DEEMED BY SECOND WIFE WITH HER SEPARATE MONEY —Separate 
property—Property acquired during second marriage—Shares, respective, 
. between chiidren of the first and second marriage—Attachable interest of 


children—Buddhist Law ... des oss eee ose 
-Ferry—Burma Fisheries Act, ss. 29 (a) and (b}—“Fishery”. defined. 

- Queen-Empress v. Shwe Hla sia Se wane ae eas 

FIsHERY, ERECTING FIXED OBSTRUCTIONS WIT HOUT PERMISSION {n—Lessee 


: ‘not criminally responsible for acts of sub-lessee ... Som oe 
Forest Act,s. 54—Arakan Forest Rules made by Government—Rules 2 and 


13--Arakan Forest Rule 13,50 fur us it relates to Rule 2, held-to be ultrae . 


vires—Sentence of fined altered to one of imprisonment—Enhancement of 
sentence by Appellate Court on appeal—Criminal Procedure Code, s. 423 
— Order of confiscation by Appellate Court where no confiscating order 
has been made by convicting Court ; eee ws wee 
. Forerep pocument, Usine s—PrnaL Cope{Acr XLV of 1860), ss.463, 472 
. _—“Fraudulently,” Meaning of—Forgery eas wa ibs 
Forcery—False entry in register—Conjidertial correspondence between Police 
 _. officers, Accused’s vight to see—Criminating statement made by accused 
to u Police officer inadmissible in evidence—Acquitial, Appeal against— 
how to be dealt with by Appellate Court—Criminal Procedure Code, s. 172 
—Evidence Act, ss. 124, 125,25, 26 and 30.]—The conduct of a witness 
in making a false entry ina departmental register with. the intention of 
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deceiving his superior officer into the belief that a certain duty had been 
discharged which had not been discharged should not entirely discredit 
his evidence. An admission of a criminating circumstance clicited from 
an accused by a Police officer in cross-examination in a departmental en- 
quiry is inadmissible in evidence against the accused. Principle by which 
an Appellate Court should be guided when dealing with an appeal against 
an acquittal discussed. 


Queen-Empress v. Maung Ba U +e 
Forcery.—* Fraudulent”—Indian Penal Code, ss. 25, 453, 464, 466— —Fabri- 


cated entry in Goverr:ment service-book—Kalse document 

Using a Sorged document—Penal Code (Act XLV of 1860), ss. 463, 472 

—*Fraudulently,” Meaning of.\—Deprivation of property, actual or 
intended, is not an essential element in the offence of fraudulently using, 
a& genuine, a document which the accused knew or had reason to believe 
to be false—Queen-Empress v. Havadhan (1) over-ruled. 

Queen Empress v. Abbas Ali ote oes 
Form or sulT.— Suzt for possesston of land —Plaintiff already i 791 POSSCSSION.»« 
FORMALITY OR ORDER MAKING DECREE ABSOLUTE.—Practice—Appéal from 

mortgage decrce—Power of Appellate Court to enlarge time for payment 
prescribed in. decree eae ; 
Fraun.—Unlaw/ful con sideration—Contruct Act, s. 25—Dissuading of Bilder 
at a Government auction ane “es 
ae RAUDULENT.—/ ndian Penal Code, ss. 25, 463, 464 and 456—F abricated 
entry in Government service-book—False document—Vlorgery ain 
FRagnuLenr YURCHASE.—Sale in the execution of money decree—Restttution 
or compensation on reversal of decree—Civil Procedure Code, s. 583— 
Claim against purchascr at Court sale~Civil Procedure Comes S317 
is Benami purehascr one <ns 
FRAUDULENT TRANSFERS Of PROPERTY. —dnidian Penal Code, s Ss. . 421 -|—Sec- 
tion 421 of the Indian Penal Code is intended to cover Benami transac- 
-tions in fraud of creditors rather than to fraudulent preferences given to 
one bond fide creditor over another. All three of the following conditions, 
namely, (2) that a transfer was fraudulent, (ii) that it was without ade- 
quate consideration, and (iii) that it was with the intention of preventing 
a rateable distribution among creditors arc essential to a conviction under 


section 421. 





Abdul Gunt Suleman and another v. Qucen-Timpress ai 

FRavDULENTLY, MEaninG oF.—Jorgery—Using a forged document-—Penal 

Code (Act XLV of 1860), 882.463, 471 ws sve ane ae 
linus Luase.—Agreement to rescind permanent lease ans 


Frxsu voints.—Presentation of, in first or sccond appeal—Amendment of 
plaint or memorandum of appeal—Case inconsislent with that originally 
pleaded—Civil Procedure Code, s. §3.J—An amendment which radically 
transforms the nature of the claim cannot be made under section 53, Civil 


Procedure Code, and certainly not in appeal. 


Ma Kin Gyt v. Catchick alias Maung Maun ane stan 
|RESH POINTS NOT RAISED AT FORMER MEARING.—Review of judgment i 
second appeal ... see eal 


Krusit sancrion.— Limitation —Sanction to prosecute for false charge—Police 
investigation— Mayistertal inquiry—Indian Penal Code, s. 211—Crimi- 
nal Procedure Code, ss. 215, 438, 532, 537— Valid sanctions ies 

Fresu sur, INSTITUTION OF, TO SET ASIDE SALI AND RECOVER POSSESSION. 

— Civil Procedure Code, s. 283—Specific Relief Act, s, 42--Civil Procedure 
Code, s. 4g—Res judicata—Suit for declaratory decree as to attached pro- 
' perty without prayer for consequential relicf.., iat ie 

FuNERAL GEREMONIES, HikkD ATTENDANTS MINISTERING DURING ILLNESS 
AND PERFORMING. —Aight of inheritance in estute of deceased—Buddhist 
Law—Inheritance us 

FURTHER inauiRny.— Additional evidence—Criminal Procedure Code, SS. 221, 
225, 23%, 380, 535, 537° -Duty of Sessions Judge in confi ir gation of pro- 
ceedings—LError, omisston, or trregularity in charge— cw trial on an 


amended charge ce ry; ca a ee 
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Forraer 1nquiry.— Code of Criminal Procedure, ss. 435 and 436 (b)—Dis- 
__trict Magistrate’s powers of vevision—Examination of, infertor Court— 
Improper distha¥ ge. ans rr 

JURISDICTION OF MAGISTRATE TO TAKE COGNIZANCE OF OFFENCE 
WITHOUT ORDER OF SUPERIOR COURT DiRECTING.—Previous discharge 
of accused—Criminal Procedure Code, ss. 436, 437, 403 and 191—Re- 
arrest of accused by police upon their own cuthority after a Magisterial 
... discharge. ane ere ass ane as ses 
GAMBLING PUBLIC PLACE.—Offender escaping immediate apprehension by 
police—Prosecution by police— Process of Criminal Court—Public Gamb- 
ling Act, s.13.\—The police cannot apprehend without warrant any per- 
_son committing any of the acts made punishable under section 13, Public 
Gambling Act, except at the time and place where such act is committed. 
But this section does not protect any such offender who mav escape arrest 
at such time and place from being prosecuted in a competent Criminal 
Court, nor does it place such offender beyond the reach of the ordinary 
process of a Criminal Court, which in such a case would be a summons and 

not a warrant, ; . 


Queen-Empress v- Nga Pan Bu ove oes ats rer 
wiMBLING IN PUBLIC STREET OR PLACE.— Warrant to whom to be divected 


and in what cases—Coins, seizure and forfeiture of, as instruments of 
Gambling, Rewards—Burma Gambling Act, ss. 6, 10,10 (a), 15 (2), 3 
.(a)]—The new Burma Gambling Act has made several important 
changes. It is oniy with regard to common gaming-houses that-it is now 
necessary for a Magistrate to direct his warrant to a’ police officer not 
below a certain rank. In cases coming under section 10, he is not so re« 
stricted, and the provisions of section 77, Criminal Procedure Code, will ap- 
ply. At the same time it is not generally advisable to issue warrants to 

an informer for. execution. a 
Coins are now instruments of gaming and they can be seized and for- 

feited even:in prosecutions under section 10 (a). 

Rewards can_ now be paid to any one who contributes to a conviction. 
Queen-Empress v. Nga Po Nyan and four others ... Sats ies 
GaMBLING, MONEY BORROWED—FoR-~ Private and public gambling distin- 
guished—Stamp not duly cancelled—Admission and subsequent rejection 
of document not duly stamped—Stamp Act, s. 34 See ete 
GenzERAL Ciauses ACT, S.5.—Sentence of imprisonment in default of pay- 
ment of fine—Lower Burma Village Act, s.13-—Indian Penal Code, s. 65 
——, S, 25.— Imprisonment as well as fine ”— Construction of the words 
—Indian Penal Code, s. 65 fay eae wie Ren 
8. 25.— Wakalatnama—-Court Fees Act, Schedule II, Art. 1o—Impri= 
sonment in default of fine—Indian Penal Code, s. 65—Public Gambling 
Act, s. oes vee ; eee eee aes eos 
Girt, ee ae oFr—Gifts accompanied and unaccompanied by posses- 
sion—Trust of immoveable property— Declaration and acceptation of 
trust—Death-bed gift—Validity of gift—Verbal gift—Moveuble proper- 
ty —Delivery of possession—Immoveable property— Delivery of title-deeds 
Girt, DEED OF, WITHOUT DELIVERY OF POSSESSION.—Regjstration of deed, 
effect of—Buddhist Law ... ee a eee ase 
Girr TO HELP TO RECOVER STOLEN PROPERTY, THEFT AND TAKING—Con- 
viction and punishment for both offences—Indian Penul Code, ss. 379, 
'.  a15,-—-Criminal Procedure Code, s. 235—Indian Penal Code, s. 71 ee 
~ Grier, VaLiviry or—Verbal giti—Moveable property—Delivery of possession 

















—Immoveatle property—Delivery of title-deeds—Completeness of gift— . 


Gifts accompanied and unaccompanied by possession—Trust of immove- 
able property—Declaration and acceptation of trust—Death bed gift— 
Buddhist Law eee ee an 3 pee 
GIFTs ACCOMPANIED AND UNACCOMPANIED BY .POS ESSION.—Trust of im 
"moveable property—Declaration and acceptation of trust—Death-bed gift 
—~ Validity of gift—Verbal gift—Moveable properjy—Delivery of pos 
session—Immoveable property—Delivery of title-deeds—Completeness of 


gift—Buddhist Liw ‘ eee 0 ee eee ieee 
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_ Girts To priests.—Poggalika and Sanghtka gifts—Individual and general 
gifts—Claim on poggalika-kyaung 4 recipient ‘after he has left the 


apie iatacranil Law aoe as aid 
“Goinc ARMED”—Indian Ayms Act, s. 19 (e), (Veriecian verston)— 
Dahmyaung—Dagger-——Knife aes 


Meavine or—Arms Act, s. 13.]—The phrase “ going “armed” is 
not to be restricted to the meaning carrying or bearing arms in the ates 
ner usual for the particular weapon in view. A penal. enactment must be 
constructed strictly according to its terms, but its terms cannot be arbitra- 
rily restricted before they are interpreted. 

Queen-Empress v. Nga Shwe Tén ia ose aes wee 
Goop Benaviour, BonD For—Sureties, extent of their liability [re 
GooD CoNSIDERATION.—Bona fide transaction—Burden of proof—Civil 

Procedure Code, s. 283—Suit by vendee or mortgagee to establish right to 
attached property a ne ses 

GovVERNMENT AUCTION, DISSUADING OF ‘BIDDERS AT s—Fraud—Unlawful 

. consideration—Contract Act, s. 23s. 

GRANDFATHER, POSSESSION FOR A LIMITED PERIOD By.—Ancestral property 
—Lan mie ee ace ve tee one 

GRANDPARENTS, PARENTS PREFERRED TO BROTHERS AND SISTERS AND TO 
UNCLES AND auNTS.—Buddhist Law—Inheritance—Ascent of inheritance 
when it cannot go by descent ove vee 

Grant.— Settlement—Furisdiction of Civil Courtsin questions connected with 
grants—Corrections or amendments made in deed of grant, Effect of— 
Grants made without proper notice, Validity of, as against Government 
and ‘as against the grantee—Lower Burma Land and Revenue Act, s. 56 
—Rule 11 of the Rules under the Lower Burma Land and Revenue "Act.] 
—A grant of land as such is not asettlement within the meaning of section 
555 clauses (e) and (f°) of the Lower Burma Land and Revenue Act, and 
the jurisdiction of Civil Courts in questions connected with grants is not 
barred by section 56 of that Act. 


Where a grant is for land different from that in dispute and corrections 
or: amendments. are subsequently made in the deed of grant so as to 
include in it the land in dispute. 

Held, that, even assuming that such corrections or amendments were 
legal (which point is not clear), the grant as it then stands can only be 
taken to have effect from the date of the amendments made in the deed 
of grant. 

hiie i it does not follow from Rule 11 of the rules under the Lower 
Burma Land and Revenue Act, that because grants made without the 
issue of proper notice as required under Chapter VIII of that Act would 
be void.as against the Government, that such grants are not void as 
against the grantee, the mere failure of the Revenue Officer to comply 
with certain details uf procedure before a grant is made should not make 
the grant invalid as regards the grantee. 

Maung So v. Maung Kyin Nu 
GRANT OF LAND BY PAROL.—License to build, Revocability of }—In Burma, 
outside Rangoon, a grant of any nature may be made by parol, anda 
permission to build upon land is a grant of the occupation of such land by 
the bu.lding. A license to construct a work which is attended with expense 
to the party using the license, and which seems intended to be permanent 
and continuing, unless expressly limited as to its duration, is not counter- 
mandable alter such work has been executed. 
Ma Min Thiv. Sit Whet ... ee ene eee ise 
GRANTS MADE WITHOUT PROPER NOTICE, VALIDITY OF, AS AGAINST Gov- 
ERNMENT AND AS AGAINST THE GRANTEE —Lower Burma Land and Re- 
venue Act, s.56—Rule 11 of the Rulesunder the Lower Burma Land and 
_ Revenue Ast—Grant—settlement—Furisdiction of Civil Courts in ques 
tions connected with grants—Corrections or amendments made in deed of 
grants, Effect of— ass <n ove oe tes 
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GRATUITOUS BAILMENT.—Custody—Constructive possession by owner—Indian 
Contract Act, s. 108, Exception r-—Sale by care-laker—Title— Possession 
for a particular limited pur pose ane ows ‘in es 
GRAVE AND SUDDEN PROVOCATION.—Burden of proof—Evidence Act,s. ros— 
Criminal Procedure Code, s, 287—Murder—Culpable homicide uae 
GROUND OF DISCOVERY OF NEW EVIDENCE.—Civil Procedure Code, s, 626—~ 
Review of judgment ae tee a 266 ae 
GROUNDS FOR LENIENCY IN PASSING SENTENCE.— Circumstances which cannot 
properly be excluded from consideration by a Court of Fustice exercising 
jurisdiction... <a es a oe Ke 
GROUNDS FOR PASSING A SEVERE SENTENCE.—Severe sentence as distingutshed 
from enhanced sentence.\—-A previous conviction of theft admitted by ‘an 
accused after conviction at a sccond trial for an offence against property, 
may be properly taken into consideration for passing « more severe sentence 
than would otherwise be passed. ‘The fact that a person about to be 
sentenced for an offence against property has previously been ordered to 
give security for good behaviour is also a matter which may properly 
induce the convicling court to pass a more severe sentence than would 
otherwise be passed. - 


Queen-Empress v. Nga On |... Fi <8 ees 


GUARANTEE BOND.—Admissibility in evidence of insufficiently stamped 
document in criminal trials under s. 61, Stamp Act—Stamp duty payable 


on a bond whieh does not state the amount secured ae a 
GUARDIAN AND “WARDS Acr, SS. 34, 35, 41.—Guardian wasting property — 
procedure for dealing with sa ce rey ans 


GUARDIAN WASTING PROPERTY, PROGEDURE FOR DEALING WITH—Guardian 
and Wards Act, ss. 34, 35, 41.|—Section 34 (d@) of the Guardian and 
Wards Act empowers the Court to direct the guardian to pay into Court 
the balance duc from him on the accounts he has exhibited in Court, that 
is to say, the balance shown by such accounts, and not the balance which 
the Court finds to be due upon taking aseparate account of the administra- 
tion of the property. Ifa guardian of property wastes the property, he 
may be sued under scction.35, or he may be removed from his appointment 
as guardian, and may then be made to account under section 41. 

Ma Bu and another v. Rev. F. Perroy. ... sa se ere 
H 


HEADMAN oF A Warb,—Assistance to officers in the execution of their public 
duties, Limitation of-—Lower Burma Towns Act, 1892, s. 5, clause (k).J— 
‘The general assistance which the headman of a ward is required by section 
5 (&) of the Lower Burma Towns Act, 1892, to give to all officers of the 
Government and Municipal oflicers in the execution of their public duties 
must be limited to assistance within the headman’s ward. 

Queen-Iiempress v. Nya Po Kin— A Bes Per 

HEADQUARTERS OF A DisrRicr, ASSISTAN'T COMMISSIONER OR Extra Assis- 
TANT COMMISSIONER, POSTED £0 LUE—AND INVESTED WITH ENHANCED 
PECUNIARY JURISDICTION OR WITH CIVIL APPELLATE. LOWERS, NOT A SEPA- 
RATE COURT DISTINCT FROM ‘CHE Court oY THE Dxrury COMMISSIONER 

Hieu Cours, LIMITED VOWER OF INTERFERENCE IN REVISION BY.— Decision 
by competent Court, which by law is final and without appeal—Wrong 
decision—Material irregularity—Failure to exrcise jurisdiction—Civil 
Procedure Code, s. 622 iss sus ae a 

Hieu Court, REVISIONAL JURISDICTION OF —Right of appeal by Local Gov- 
ernment— Code of Criminal Procedure, ss. 417, 439—Order of acquittal... 

Hicu Court, REvisiOnAL PowWrR OF, TO DEAL WITH ORDER AMENDING 
DECREE.—Order mending decree not a decree nov an appealable order— 
Decree, Anzendment of —Furisdiction of Appellate Court alone to muke... 

Hien Court, REVISIONAL POWERS or—/nterference with an order of 
acguittal—Criminal Procedure Code, s. 439 es ‘ 

Hinpu Law.—Jnterest of son during father’s lifetime tn property not of the 
description in which the sons acquire a right by birth—I/nheritance liable 
to obstructton~—~Mitakshara school—Survivorship—Obstructed herttage— 
Foint property of re-united co-partners—Foint and separate property, 
distinction between—Seclf-acquired or separate property, right of father to 
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Page. 
alienate—Son’s claim onthe ground of fraud by father.|—Under the Mi« = 
takshara law the right of survivorship is limited to two kinds of property, 

~ namely, (1) that which is taken as an obstructed heritage and that which 
is acquired by means of it, and (2) that which forms the joint property of 
’ re-united co-partners, the principle being that no co-owner of such property 
can, at any time, before partition say what the extent of his share is, his 
share being subject to variation by successive births of other co-owners 
(1. L. R., Cal., 33, followed). The same consideration does not apply to 
property taken by several persons jointly under the ordinary law of inherit- 
ance. 
‘The distinction between joint and separate property under the Mitakshara 
law appears to be simply of a temporary, not an abiding, character, 
Property is joint when it-belongs to all the members, who may be many, 
of a joint family. Property is separate when it belongs only to one 
member of a joint family alone and not to others joint with him. Aslong 
as it'is separate and in the condition of self-acquired property, the person 
who is the holder of it has no one to consult in regard to the disposal of it 
except himself. But the moment it passes by descent into the hands of 
some one in the next generation it becomes joint family property,. the . 
property of a new joint family springing from a new root and it continues 
to go down by one rule of descent only. 
S. Mooniyandy v. P. P. Pethaperumal Chetty sara ee eek, 559 
HIRED ATTENDANT MINISTERING DURING ILLNESS AND PERFORMING FUNERAL 
ceremonies.—Right of inheritance in estate of deceased—Buddhist Law— 
Inheritance. its ies on avs eae 465 
Hirer or Boat.—Lessee of house—Mortgage of a boat or of immoveable pro- 
" -perty—Cost of repairs.|—The hirer of a boat or the lessee of a house cannot 
claim from the owner cost of repairs unless there is an express agreement. 
The mortgagee of a boat or of immoveable property is entitled to credit for 
necessary repairs when he has to account for profits and not otherwise. 
Arban Ali v. Yosuf Alé - on ee ase cee 73 
HnarazoOn, LETTETPWA AND PROPERTY.—Property acquired after marriage, 
Interest of husband or wife in—Power of husband to alienate property 


which he inherited after marriage—Buddhist Law : = 403 
House AND LAND ACQUIRED DURING MARRIAGE WITH FIRST WIFE AND 

REDEEMED BY SECOND WIFE WITH HER SEPARATE MONEY.— Separate 

property—Property acquired during second marriage—Shares, respective, 

between children of the first and second marriage—Attachable interest of 

children—Buddhist Law ... aes ae i a 534 
HOovse-BREAKING BY NIGHT, DEATH CAUSED AT TIME OF —Murder—Indian 

Penal Code, ss. 457, 460... is ye . Step es 267 
‘Houss-SitE, SUIT FOR POSSESSION OF —Reference to Revenue authorities— ~ i 

Lower Burma Village Act, s. 6, clause (i),—Burma Land and Revenue 

Act, s. eae eee AT ote <x ae 2x 
oui, TitLe to—Estoppel of tenant or licensee—Evtdence Act, s. 116— “ 

Title to house-site ae des aA nee a 4 
HOUSE NOT IN EXISTENCE.—Mortgage, subject matter of— = 603 


HunpDi NOT PROPERLY STAMPED.—Cause of action for money—Worthless 
cheque—Stamp Act.|—Where the original cause of action for money is 
the hundi, bill, or-note itself, and does net exist independently of it, there 
is no cause of action fer money lent or otherwise than upon the hundi, bill, 
or note itself. Insuch acase the claim cannot be treated as one for money 
given for a consideration which has failed, ¢.g., a worthless cheque. ; 

Chellappa Chetty and another -v. Maung Pu . see oe 122 

‘HusBanD ann wire.—Ausband or wife dealing singly with joint property— 
Presumption—Second appeal—Review of judgment in second appeal— 

Error uf law—Erroneous finding of fact—Furisdiction—Buddhist Law. 568 - 
Maintenance—Buddhist Law ... - a bs as a 31 

Partition on divorce—Property inherited by wife—Payin and 

Lettetpwa property—Buddhist Law ... eve deel ve 295 

Succession—Survivorship—Succession Certificate Act, s. 4—Buddhist 

Law cnc wa ese vee Pees soe 334 
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LIUSBAND AND wire.—Status of wife where husband enters the priesthood— 
Liability of husband for maintenance—Buddhist Law aus ner 


Huspanp. Consent or—Power of attorney—Registration Act, s. 33— 
Buddhist Law—Sale by wife of joint property —Its validity ae 
HUSBAND OR WIFE DEALING SINGLY WITH JOINT PROPERTY.—Presu mption— 
Second appeal—Review of judgment in second appeal—Error of law—Er- 
roneous finding of fact —Furisdiction—Buddhist Law—Husband and wife 


Nuszanp, INTEREST OF, OR WIFE IN PROPERTY ACQUIRED AFTER MARRIAGE— 
Power of husband to alienate property which he has inherited after 
marriage-—Buddhist Law—Lettetpwa and Hnapasin property eee 


I 


IDENTIFICATION OF STOLEN PROPERTY  ... om teks +04 
IDENTITY, PROOF OF—OF TERSON WHO MADE Conression.—Retracted confes« 
sion—Record of examination of accused a ass see 
ILLEGAL SALE BY SERVANT OF MANAGER OF LICENSED LIQUOR SHOP.—Presence 
and privity of Manager to such sales—Excise Act, s. 49|—The accused 
was manager or agent for the licens€e of a. shop in which liquor was sold 
in excess of the quantitv allowed by the license. The liquor was sold not 
by the accused, but by his servant. 
Held,—that, in the.absence of anything to show that accused was present, or 
was in any way privy to the illegal sale, accused could not properly be 
convicted under section 49 of the Excise Act. aft 
Ah Sin or Ah Sai v. Queen-Empress . ... ies sie ee 
ILLEGAL SEARCH.— Conoiction of offence—Excise Act, s. 45—Reward J—There 
is no ground for holding that an accused cannot be convicted of au cffence 
under section 45, Excise Act, 1896, merely because his house was entered 
and searched without legalauthority.. Persons who makea search illegally 
rendered themselves liable to be sued for damages, but this illegal action 
does not affect the question whether the person whose house was ilegally 
searched has committed an offence against the Excise Law. lt would be 
improper to grant a reward to persons who try to secure a conviction by 
means of an illegal search. ; 
Queen-Empress v. Nga Taw Aung ‘ 3 an oes 
ILLEGAL SENTENCE, REVISION BY MAGISTRATE OF HIS OWN—Crimtnal 
Procedure Code, ss. 221, 305—Whipping, sentence of —Whipping added to 
imprisonment, Sentence 0f—Previous conviction to be set out in the charge 
IMMOVEABLE ProrERry.—Delivery of titlevdeeds—Completeness of gift— 
Gifts accompanied and uiaccompanied by position—Trust of tmmoveable 
property—Declaration and acceptation of trust——Death-bed gift—Validity 
of gift—Verbal gift—Moveable property—Delivery of possession— 
Buddhist Law ... has ‘ea Bo, ts ian 
Trusr or—Declaration and acception of trust—Death-bed gift— 
Validity of grift— Verbal cae Brake property—Delivery of possession 
—Immoveable property—Delivery of title-deeds—Completencss of gift— 
Gifts accompanied and unaccompanied by possession—Buddhist Law 
Disrury as ro—Jnquiry as to possessian—Order under s. 145, 
Criminal Procedure Code aoe aes abe 
IMPORTATION INTO CASE BY A JUDGE OR MAGISTRATE OF IIS OWN KNOWL- 
ENGK ov fa eae Judge is entitled to make use of his 
knowledge of the character of a witness in order to decide whether to give 
credit to his evidence or not. But a Judge cr Magistrate cannot without 
giving evidence import into a case his own knowledge of particular facts, 
Maung-VYin v. Queen-Empvess sae rea se os 
IMPRISONMENT —Jndian Penal Code, s. 75—Whipping Act, s. 3—Lower 
Burma Village Act, s. 7—Previous conviction of offence before village 
headman—Punishment—Conjinement—  . ie ; 
AS A SUBSTANTIVE SENTENCE AND IMPRLSO 
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IMPRISONMENT AS WELL AS) FINE.?’—Coanstruction of the words Indian 
Penal Code, s. 65—GCeneral Clauses Act, s. 25.) —The words “imprison- 
ment.as well as fine ’* contained in section 65, Indian Penal Code, must be 
held to include “imprisonment and finc * and also “imprisonment or fine.” 
Queen-Empress y. Nga Myatiug Gyt aud another... : 

IMPRISONMENT IN DEYAULT, NaTURE or—Criminal Procedure Cade, ss. 106, 
125 (5)—Seeurity for good behawtour—Personal Bond of accused. a 
IMPRISONMENT IN DEFAULT or FInE—Jadian Penal Code, s. 65—Public 
Gambling Acl, s. 4—General Clauses Act, 1897, 8. 25-——Wakalatnama— 
Court Fees Act, Schedule 11, Art. 10, Section 65 of the Indian Penal Code 
having been made applicable to fines imposed under the Public Gambling 
Act, 1867, by section 25 of the General Clauses Act, 1897, and accused 
convicted under section 4 of the Public Gambling Act cannot be sentenced 

to more than one week’s imprisonment in default of payment of fine. 
A Mukhtarnama’ or Wekalatnama, when presented for the conduct 
of any one case to any of the Courts or officers mentioned in clause (a), 
Article 10, of Schedule 11, of the Court Fees Act, requires only a fee of 
cight annas whether the same be executed by one person or by several 


persons. 
Queen-Empress v. Ah [Hein alias Lu Gale and 29 others ~* ... ees 
IMCRISONMENT IN DEFAULT OF PAYMENT OF FINE ... ats is 


IMPRISONMENT IN DEFAULT OF PAYMENT OF VINE, SENTENCE or—Lower 
Burma Village Act, s. rg-——ludian Penal Code, s. 65—-General Clauses 


Act, s. § ens ae as cs nae wae 
IMPRISONMENT IN DEFAULT OF PAYMENT OF PART OF COMYENSATION—Jr0- 
portion to maximum term—Criminal Procedure Code, s. 560 tee 


IMPRISONMENT, SENTENCE OF FINE ALTERED TO ONE OF—J/¢nhancement of 

sentence by Appellate Court on A ppreal—C: viminal Procedure Code, s. 
y—Order of confiscation by Appellate Court where confiscating order has 
been made by convicting Court—Sorest Act, s. §4—Arukan Forest Rules 
made by Government—RKules 2 and 13—Arakan Forest Rule 3, so far as 
it relates to Rule 2 held to be ultra vires She a6 re 








offences —Whipping Act, s. 3—Charge—Sentence ees os 
IMPROPER DIsCHARGE.—/'arther inguiry—Code of Criminal Procedure, ss. 435 
and 436 )—District apscirces power of rvevision—L: xamination of 


lufertor Court... ae ae v0 
——— Indian Penal Code, s. 325--- Criminal Procedure Code, 8s. 345, 40yg—— 
Composition of offence ses magistertal sanction—Acgqui tal... oes 


IMPROPER PROCEDURE.—Arrest of wertiess duit: Tne course of trial—Retrattion 
of previous statement—lalse evidence— Sanction to prosecution of wit- 


ness—Hxami ntiug witnesses, Tuproper mode of se “es es 
IMPROPER REASONS FOR ORDERING RETRIAL OF AN ACCUSED.—Sialement by 
acoaccuscd—Triad of witness as co-accused are ; Hb 


INCIDENTAL DETERMINATION OF QUESTION--We. 8 judicata Compe tent Court 
—Ael XIV of 1882, 8. 13-—Question of stains as daughter tH admintslra- 
tion proceedi ngs—Question of slulus as daughter in ‘Regular sult a6 

INADEQUATE SENTENCE: ~ Supervision by District Mupistratr—Re sponsibility 
of Sessions Court—Inlerposition of High Court—Practice—RKe port to High 
Court, Kormaf—Criminal 2 rocedure Cade, s 455—Civenlar Orders, s, 
219—Usurped jurisdichon—Magistrate imcontpetent to piss adequate 
Senteuce sae ‘ hee ae es wee 

INADMISSIBLE EVIDENCE—/? sr deiiue Acl, s. 2y—Criminal Procedure C ode, SS. 

537, 298, 164—~Confession—Inducenent la confess—RKetracted confession 





Cogn gance of offence by Sessians Court ee sss oes 
————, Medical report one ax sai ts eh 
ee evidence vig 8. s26-Lleader disclosing communication made by 

CH eI eee oe eee o* 


TRAPPLICABILIDY OF SHETION 16, Revor Marory SCHOOLS Ac, To CASES 
OY ACCUSED PERSONS WHO ACE NOT YOUTHFUL OFFEND ERS—Jirroncous 
Siudiug by competent Magistrate as to age of youthful offender—Lirro- 
neous order passed by compete ut Afagastrate under Reformatory Schools 
Act—Alteralion of, in appeal or revision—Definilion of youthful offender’ 
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WHIPPING ADDED To—Previous conviction for same“ group” of 
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INCRIMINATING QUESTIONS PUT TO A WITNESS.—Evidence Act, s.1321—When 
incriminating questions are put from the Bench toa witness who has become 
already entangled byself-contradictions, such question should be put with 
the.object of furthering the ends of justice in the judicial preceedings in 
which such questions are put by elucidating the truth, and not witha 
view to simplify any future proceedings which may possibly be taken against : 
the witness in an other Court. The position.of such a witness under s. 132 
of the Evidence Act should, as a'rule, be explained by the Court before 
any incriminating question is put in the above circumstances. 

Mi Me Mav. Queen-Empress 

Inpian ARMs Act, Ss. 19(¢), (Vernacular Version) Dahmyaung—Dagger— 
Knife—' Going armed” — .. 

Inpran Contract Act, s, 108, Excerrion 1—Sale by care-taker— Title — 
Possession for a particular limited purpose—Gratuitous bailment— 
Custody—Constractivé possession by owner 
See also under Cowrracr Act. 

Inpiaw Evipence Act, 8. 27.—Fact not directly discovered from sateen 
tnadmissibiltty ee 

~5.92, PROVISO I Written contract—contemporancous oral cons 

tract, Admissibility of proof of existence of a. 

————S, 115.-—Thugyi’s Revenue Register No. IX, Counterfotl form of— 
Entry in such Register of mutation of names— Documents of title w+. 
_————, SS, 4, 114.—Facts which may be li presumplion— 
Burdcn of proof are 

See also under Evipence Acr. 
Inpiaw InSoLvENCY ActT—INSOLVENT ADJUDGED TO BE IMPRISONED BY AN 


ove wee ane 





eee vee 


Page: 


. ORDER UNDER, S. 50,—Offence—Criminal Procedure——Notice to accused. 


. Omission or irregularity i in proceedings ae sae 
~Iwpraw Penat Cope, Carrer XIII —Weights, standard and customary-— 
Dishonest use of customary weights ... 

—-——, 8. 33.—Indian Penal. Code, s. 65—District Magistrate with higher 
powers—Maximum term of imprisonment which he may inflict ae 
cea 59-~-Commuted sentence of transportation—Limit of term— 
: Criminal Procedure Code, s. 35, clause 2 (a) “ ed on 
———,, 59. Sentence of transportation for a teryrm—Commuting sentence 

of rigorous tmprisonment--Procedure Se eva 
—————, 8. 65.—General. Clauses Act, s. 5—Sentence of imprisonment in 
default of payment of fine—Lower Burma Villages Act, s. 13 
8. 65-—Public Gambling Act, s. 4.—General Clauses Act, 1897, 5 
25-—Wakalatnama—Court Fees Act, Schedule Article 1o—I> mprison= 
ment tn default of fine 
————s, 71 —Theft and taking gift to ‘help to recover stolen property — 
Conviction and punishment for both cai a Penal Code, ss. 
379, 215—Criminal Procedure Code, s, 235 
——, S. 73 —Offence punishable uuder special ‘or local Act—Solitary 

: confinement es 
————, Solitary coufinement—Sentence ‘of Aggregate term “passed Ste 

separate offereces. 





ems $75 ~— Conviction of offence before village ‘healtian—* Offence” im 


«Previous conviction ”.-Whipping Act 
+S. 75.-—Hnhanced sentence 
eS. 75 Sentence of whipping in addition to any other punishment 
, 8. 75.— Whipping Act, s. 3—Lower Burma Village Act, s. 7—Pre- 
vious conviction of offence ‘before willage headman—Punishment—Con- 
finement—Imprisonment a 
* iio, S. 81-—Vaccination Act, s. 6—Prohibition of practice—Procedure— 


toe 








Criminal Procedure Code, s. 133—Inocculation against small-pex in 


‘areas outside of M: unicipality—Offence 


——, S. 187.—Search for opium, person requisitioned ay police officer to 
 attend—Fatlure to attend as witness of sex bes 

—————, S. 200.— Sanction. to prosecute—Lalse charge—C viminal Procedure 

Code, Si I95 aes ae 
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InDIAN Penat Conk, s. 202—Ju formation to police or Magistrate—Inten- 
tional omission—Legally bound—Reasonable excuse 

+) S. 211, etlvnd ial Fe ‘ocedure Cude, ss. 215, 438, 532, “597—-Valid 
sanctions—Fvesh sanction—Limitation—-Sanction to prosecute for False 
charge—Police investigution—Muagisterial enquiry vee ase 
; : a85.— Letting of fire-balloon—Offeuce .. 

S. 294.—Code of Criminal Procedure, s. 106—Findi ‘ng Security 
for keeping the peace --Utlering obscene words... 
, S. 300 CLAUSE (—Culpable homicide-—Murder ~Intention, 

















Proof of and presumption of one 
1S. 302-—Plea of guilty —C. hare 2 e defectively framed—Causi ug death 
Murder—Intention—Knowledge see re) 


8. 302.—Reasons for not passiag capital sentence upon: a conviction 
under—Criminal Procedure Code, s. i ie Penal Code, 
S$3.299, 300 and 304 ore aes 
1 8- 325—Criminal Pr ocediure Code, Ss. 345, 403—Composition of 
offence under magisterial sanction—Acquittal—Improper discharge 
8. 334—Criminal Procedure Cade, s. 345-—Compounding of aie 
—Option of Magistrate to allow composition “ 
ie 366.—Throwing stones at or on a house—" Rashly” defined . ass 
$. 370.— JURISDICTION TO TRY SUCH AN OFFENCE IS NOT AFFRCT- 
PD BY A re-sale OY THE SAME PERSON AS ASLAVE IN ANOTHER DISTRICT 




















Queen-Empress v. Nea Shwe Pe... ia site 
*, 8. 421,—Frundulent transfers of property ve ase 
SS. 25, 463, 464, 466.—Iubricated entry in Government, service 
book—False document—Forgery— Fraudulent” ase op 


oe ——, 88. 34, HE AND 149 —Murder—Criminal liability of several per- 
sons for the act of one of their number—A bet ment—Co-operation—Come- 








mon object «+. ane és <0 ahs 
—————, $5, 37, III, 149, 396 —Dacoity with murder ose 363 

88. 73) 94.--Prisons Act, s. 46—Limit of solitary confinement — 
Criminal Procedure Code, ss. 35,397 roe caer i 

18S. 79, 80, 299, EXPLANATION (1), 304A.—-Criminal rashness and 

negligence—Care and caution we oes 


18S. 214, 161, AND 110—Offering bribe—Bribing a patito servant 

» 85. 209, 300, 304,-—Criminal Procedure Code s, 367-+-Capital sen- 

tence oes 

SS. 302, LOO, IT4. —Abelment of murder—A deiter present when 

offence commttted—Sentence 

, 85. 306, 193, 2L1. — Compensation when awardable, and fr om avhous 

awardable—Criminal Procedure Code, s. 560. —Abduction—Lxagpera- 
tion of facts—Prosecution for false tridencd or false charge ae 

——--——,, 55, 366, 363. ~—Kidnat ping a minor toe 

1 85. 379, 215.— Criminal Procedure Code, s. 235—I. ndian Penal Code, 

5, y1-—Thoft and taking gift to help to recover stolen proper pene 




















ioe and pimishmest for both offences ee 
ony SS. 37 4200 Theft of « bullock and mischief by killing 
the animal—Double conviction —... re 


————, 88. 4°7, 460.-—Deuth caused at lime of house-breaking by night— 
Murder i a 

{Inpian STAMP Act, 8. 34. —Promissory nole~- Admission tu evidence of al- 
ready admitted Ae as ous wee ay 
See also under Stamer Ace 

InpDtan Succession ACT, s. 332.-—-Pr eee and Inheritance 
—Buddhist law—Karen Christians pie 

—-——, 5. 262, 266, AND 239.— ixecutor of his own wrong—Intermedding 
with estate of deceasced—~Lstoppel—Civil Procedure Code, s. 368 Sa 
See also under SUCCESSION, 

INDIVIDUAL AND GENERAL GUTS — Claim on poggalika kyaung b by recipient: 
after he has left the priesthood—Buddhist law— Gifts to priests —Page 
galika and Sanghika kitts sas aise ae she 
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INDUCEMENT TO ConFESS.—Admission of plea of accused—Code of Criminal 
Procedure, ss, 16.4, 350~—Evidence Act, s. 24—Gammitment by Magistrate 
on evidence partly recorded by him and partly by another who had not 
ceased to exercise Jurisdiction—Its regularity—Confession of accused ... 
Retracted confession—Cognisance of offence by Sessions Court—In- 
admissible evidence—Evidence Act, s. 24—Criminat Procedure Code, ss. 
, 337; 193, 164—Confession... +. ae i 4a sas 
INFORMATION, INTENTIONAL OMISSION TO GIVE.—Factories Act, XV of 1881, 
Ss. 15°C), as amended by Act XI of 1891. ae , oe 
_InFoRMATION TO Poxice or Macisrrate—J/ntentional omission—Legally 
bound—Reasonable excuse—Indian Penal Code, s. 202|—The accused 
was roused from sleep by a neighbour, who told him that his (the 
neighbour’s) wife had been murdered. Asa matter of fact, it was the 
accused’s informant who had committed the murder. Fhe accused, who 
advised him to go and report the fact to the police, neither went himself 
to the police nor sent any of his men to give information of the murder. 
He was tried and convicted of an cffence under section 202, Indian Pe- 
nal Code, for not having given information to a Magistrate or thé police, 
when. legally bound to do so, of the offence of murder which he knew to 
have been committed. 

Held, that a person is not bound to give information of a murder of 
which he is aware if he has reasonable excuse for not making a report, 
as in the present case, where the accused had no. reason to believe that 
his informant had himself committed the murder, where there was clearly 
no attempt at concealment of the fact of the murder, and the probability, 

‘as it would present itself to the mind of the accused was that the hus- 





band:of the murdered woman, after giving the alarm to his neighbours, °* 


would-go on to the police-station. 
Queen-Empress v. Nga Cho... oes eas oe Sy 
- InnERITANCE.—Accrual of cause of action—Foint family property—Limita- 


tion Act, s. 9, School II—Articles 123 144 and 127.|—Plaintiff is the 


grand-daughter of* A, deceased, her mother being A’s daughter. De- 
fendant is A’s widow, having been his second wife married after. the 
death of B’s mother. ‘A died about 18 years ago. The suit was brought 
-to recover certain property as an inheritance from A avho predeceased B. 
Held, that whatever right the plaintiff may have is inherited from her. 
mother B and not directly from A, and that any cause of action which 
the plaintiff may have must have arisen in her mother’s lifetime. Time 
-therefore began to run from the date of A’s death. Section 9, Limitation 
Act, applies and plaintiff can claim. no deduction on the ground of her 
minority. 
Considered apart from section 9, Limitation Act; Article 123 of the se- 
cond schedule would appear to apply, the suit being for the distributive 
. share of the property of an. intestate (the term ‘intestate’ meaning a per- 
-son.who dies without leaving a will and including a person who has no. 
‘ power to make one), In that case the share became deliverable on the 
death of A,.and the suit is therefore barred. © If Article 123 does not apply 
the only Article which can meet the case is Article 144-°“In that case the 
period of limitation is 12 years, andthe date on which the defendant’s 
, possession became adverse is the date of A’s death, and in this view also 
‘the suit would be barred by limitation. 


- Held, further, that there is no authority explicitly ruling that an estate 
“feft bya Burmese Buddhist is. joint family. property until it is divided 


among the co-heirs. Although this may have béen the commonly accept- 


‘ed view in‘ Lower Burma, in Upper Burma doubt has been. suggested 


whether a jointfamily is a status cemmon in Burma. Even if the pro- * 


: perty in question were held to be joint family property within the meane 
* ing of Article 127 of the second schedule of the Act, plaintiffs exciusion 
. took effect more than-12 years, and must have beer known to her for that 
“period 3 and there is no authority for the suggestion that time does not 
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begin to run till a demand for a share has been made and refused. That 
was the rule in the corresponding Article of the former Limitation Act, 
but it has.not been re-enacted in the later Act. 
Maung Tun v. Ma Taw, P. J. 132, and Ma Si (1) v. Ma Si (2}, Upper 
Burma Circulars No..11 of 1896, Ranganatha Balu v. Maharaj Balu, 
I. L.R., 11 Cal., 777, and Oboy Churn Ghose v. Gobin Chunder Dey, 
LL.R., 9 Cal., 327, referred to. , 
Ma Nyein Aung v.Ma Zo sie te see ia 
INHERITANCE.—Adopted children—Effect of separate living from adoptive 
parents—Adopted child also a blood relation—Adopted child returning 
to house of natural parents~ Manukyé, x, 5—26—Buddhist law -.... 
Ascent of inheritance when it cannot go by descent—Parents pre- 
ferred to brothers and sisters and grand-parents to uncles and aunts— 
Buddhist law sa wes 23s aa sas 
Children of father by a first and second marriage—Division of 
property inherited froma grand parent after death of father—Limi- 
tatton—Buddhist law we ae Sie eis sr 
Daughter removed from her father’s family and continuously re- 
sident with her divorced mother—Fights in father’s family—Bud- 
dhist law : eee os ee be as 
Divorce of parents by mutual consent—Son’s right of inheritance 
—Buddhist law sas ae is a “es 
Hired attendant ministering during illness and perfurming funer- 
“i _cermontes—Right of inheritance in estate of deceased—Buddhist 
a 




















0 aay aoe a5 ve oe Be 
——Right of parents te a share of the property of their deceased chil- 
aren where such parents and children have been living together ee 
————-Share of eldest daughter by second wife—Buddhist law ae 
INHERITANCE AND SUCCESSION.—Buddhist law—Karen Christians —India 
Succession Act, s. 332.—Fre-emption ... ies ay ae 
INHERITANCE LIABLE TO oBsTRUCTION.—Mitakharu Sckhool—Suraivorship 
— Obstructed heritage—Foint property of re-united co-parceners—Foint 
and separate property, distinction between—Relf-acguired or separate 
property, right of father to alienate—Son’s claim on the ground of fraud 
by father—Hindu law—Interest of son during father’s lifetime in pro- 
perty not of the description in which the sons acquived a right by birth 
INJUNCTION ORDER.—Disvegard of, by creditor of person served with such 
: order—Civil Procedure Code, s. 492-|—An injunction was issued at the 
instance of one Maung Myaing to one Ma Bu Si under section 492, Civil 
Procedure, restraining her from disposing of 800 baskets of paddy. Ma 
Bu Si, however, disregarded the injucticn and allowed one of her cre- 
ditors, a Chetty to take 250 baskets of such paddy. Maung 
Myaing sued Chellappa Chetty for the value of the 250 baskets of paddy. 
Held, that Chellappa Chetty was not liable to compensate Maung 
Myaing even if he had notice of the mjunction. 
A. S. S. Chellappa Chetty v. Maung Myaing : eae ‘ 
INOCULATION AGAINST SMALL-POX IN AREAS OUTSIDE OF MUNICIPALITY.— 
Offence—Indian Penal Code, s. 81—Vaccination Act, s. 6—Prohibition 
of practice—Procedure—Criminal Procedure Code, s. 133.\—In a village 
outside of a certain municipality inoculation against small-pox was car- 
ried on and action was taken against the inoculator under section 269, 
and against the parents of the children inoculated under section 269-109, 
Indian Penal Code. 

Held, that, although section 6 of the Vaccination Act prohibits the 
practice of inoculation within certain areas to which the Act has been ex- 
tendcd, inoculation in itself is not an offence. Being really practised as 
a remedial measure, section 81, Indian Peral Code, will apply. 

Where it is found necessary in the interests of the public to prohibit 
the practice outside of the. areas referred to in the Vaccination Act, the 
District Magistrate should proceed to act under section 133, Criminal 


Procedure Code, and when his order has been made absolute its violation 
3 cra t a wa -etan +82 Indian Penal Cade. ’ 
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Inquiry As TO POSSESSION.— Order under s, 145, Criminal Procedure Code, 
—Dispute as to immoveable property eas ies aes 

INSANE OFFENDER WHEN LIABLE TO PUNISHMENT.— Measure of punishment 
of insane offender.|—Yhe- Indian Penal Code does not: concede that all 
insane impulses sre beyond the power of self-control, but places them un- 
der restraint of the ordinary criminal law when the insanity is not:so ad- 
vanced as to render the insane offender incapable of knowing the nature 
of his act, or that he is doing what is wrong or contrary to. law. When 
an accused, notwithstanding some mental derangement, is held account- 
able under the criminal law for his actions, because he was capable of 
knowing the nature of his acts, and that what he was doing was wrong 
and contrary to law, a court, in determining the legal punishment, may 
properly take into judicial consideration the impaired capacity of control 
over the emotions and will which forms part of the mental derangement 
in which other faculties are involved. 


Nga Po Thav. Queen-Empress des Eff ae aie 
- INSOLVENTADJUDGED TO BE IMPRISONED BY AN ORDER UNDER &. 50 


Inpian INsoLtvency Act —Offence—Criminal Procedure—Notice to accused 
~-Omission or irregularity in proceeding. |—It is not necessary for a Court 
for Relief of Insolvent Debtors, when exércising its power under s. 50, 
Indian Insolvency Act, of ordering the imprisonment of a person adjudi- 
cated an insolvent formally call upon such person to meet and disprove 

the facts on which its order is based. 
Cowringee Veerasawmy v. A, M.S. Chellappa Chetty als : 
InsoLvent DestTors Act, ss 24, 26.—“ Voluntary” delivery—Practice.] 
—A creditor wanting certain goods, went to theshop of his debtor and 
asked for them, ‘apparently like any other customer, and, having got 
them, said he would take them to. account of his debt There being. no 
evidence to show that the insolvent debtor took the first step towards 
making over ‘the goods, or that the delivery was made in payment to 
one creditor in preference to the general body of crecditors—J/eld, that 
the delivery of goods by the insolvent debtor was made in good faith 
inthe ordinary ccurse of business, and, as such, was rot a “volun- 
tary” delivery within the mcaning of s. 24 of the Insolvent Debtors Act, 
and that, consequently, restitution, could not be enforced ynder s. 26 of 
that Act. It is undesirable to dispose of summarily under s. 26 cases 


involving difficult questions of title. ‘The ordinary practice should be to 


leave such cases to be settled by regular suit. 
Adjim Ariffv. F. D. Bayley ass aes sie és 
INSTITUTION OF FRESH SUIT TO SET ASIDE SALE AND RECOVER POSSESSION, 
— Civil Procediere Code, s, 285—Specific Relief Act, s 42—Civil Proce- 
.dure Code, s.43—Res judicita—Sutt for declaralory decree as to at- 
- tached property, without prayer for consequential relief vats 
InsTiruTion OF suIt.—~Jusufficiently stamped plaint—fresentation and ad- 
mission of plairnt—Limtitation—Limitation Act, s. 4—~Court lees Act, 
s abe Ciel Pecans Code, s. 54 ().|—F or purposes of limitation, a suit 
is instituted when the plaint, notwithstanding that it may be insufliciently 
stamped, is presented to the proper officer for admission. 
Maung Tawv, Maung Zin and another , a5 Ras ee 
INSUFFICIENTLY STAMPED LOGUMENT, ADMISSIBILITY IN EVIDENCE Of— 
IN CRIMINAL TRIALS UNDER $.63, Stamp ACr—Guarantee bond— 
Stamp duty payable on a boud which does not state the amount secured 
INSUFFICIENTLY STAMYED PLAINT.—Presentation and admission of plaint— 
—Limitation—-Limitation Act, 3. 4—Court Fees Act, s. 28—Civil Pro- 
cedure Dode, s. 54 (b)—Institution of sutt au ots i 
INTENTION.—Knowledge—Indian Penal Code, s, 302—Plea of guilty— 
Charge defectively framed—Causing death— Murder esl oot 
Reduction of death sentence—Murder—Sentence of death-—Crimi= 
nal Procedure Code, s. 467, cl. (§)—Drunkenness aie 
INTENTION OF PARTIES—Agreement not to alienate specific praperty— 


Charge upon property re aes aie nar 
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INTENTION, PROOF OF, AND PRESUMPTION OF—Indian Penal£Code, s. 300, 
cl. (3) —Culpable homicide—Murder ... eee 

INTENTIONAL Omisston.—Legally bound—Reasonable excuse—Indian Penal 
Code, s. 202—Information to Police ov Magistrate = 

INTENTIONAL OMISSION TO GIVE INFORMATION.—Factories Act, XV of 1881, 

S. 15 (1) as amended by Act XI of 1891.]—The intentional omission to 
give any information required by the form of notice prescribed by 
Government under the Factories Act, XV of 1881, as amended by Act 
XI of 1891, senders the person bound to send the notice liable to punish- 
ment. 

Queen-Empress v. Fohar Enalt art 

. Inveresr.—Pay ment of principal with interest for. a 1 specified period, stipus 
lation for—Non-payment of principal within specified pertod. J—Where 
a mortgage--deed contained a stipuiation that the principal should be 
repaid with interest at 4 per cent. per mensem in the month of Tabaung 
following “—Held, that notwithstanding that there was no express con- 
tract to pay interest after the month of Tabaung, yetthat interest did 
run, and at the rate of interest already stiptlated, during the period of 
non-payment of the principal. 

Ma Shwe Kin v. Maung Shwe Hmo and another ... aes as 
INTEREST AT HIGH RATKS—Civil Procedure Code, s. 222—Interest on costs 
INTEREST OF HUSBAND OR WIFE IN PROPERTY ACQUIRED AFTER MARRIAGE. 

—Power of husband to alienate property which ‘he inherited after 
marriage —Buddhist Law—Lettetpwa and Hnapazén property ove 

INTEREST OF SON DURING FATHER’S LIFETIME IN PROPERTY NOT OF THE DE- 
SCRIPTION IN WHICH THE SONS ACQUIRE A RIGHT BY BIRTH.—Juherit- 
- ance able to obstruction—Mitukshara school—Survivorship—Obsiructed 
- heritage—Foint property of re-united co-parceners—Foint and separate 
property, distinction batween—Self-acquired on separate property, right 
of father to alienate—Son’s claim on the ground of fraud by father 
—Hindu Law. 

.INTERESTS Da cherie tine sat high vates—Civil Procedure “Code, s. 222,] 
—Interest on costs may not exceed 6 per cent. Where high interest has 
been awarded up to date of suit, no further interest should ordinarily be 
allowed. 

Cassim Ally v. Tanda Mya ... ees sea 
INTEREST POST DIEM.—Separate causes of action—Right of morigagee to 

sue for interest as tt accrues without calling in the principal—mortgage 


deed Babe ae aes ae 
INTERFERENCE WITE AN ORDER OF ACQUITTAL. —Criminal Procedure Code, 
$s. 439—Revisional powers.of High Court isis 


INTERMEDDLING WITH ESTATE OF DECEASED. — Estoppel—Civill Procedure 
Code, s. 368—Indian Succession: Act, ss. 265, 266,° and 239—Executor of 
his own wrong eee one 

InreRPosition oF Hicx Court —Practice—Report to High Court, Form 
of —Criminal Procedure Code, s.438—Circular orders, s. 219 -~Usurped 
jurisdiction—Magistrate incompetent to pass adequate sentence—Inade- 
quate its aaa ic by District Magistrate--Responsibility of 


High Court... oes cat an one 
INTERPRETATION OF THE concrupixe WORDS OF Excise AcT, s. 51— 
Vessel—Conveyance aes “se iss oes ee 


INVENTORY OF. ESTATE, PERIOD ALLOWED BY LAW TO ADMINISTRATOR TO 
‘FuenisH.—Probate and Administration Act, s. 77—~Letters-of-adminis- 
tration eco eee ws ose 
IRREGULARITIES IN PROCEDURE —Furisdiction of Civil Courts—Barma 
Land and Revenue Act, ss. 47 55 56—Sale of lard by Revenue Officers for 
arrears of revenue ies 


IRREGULARITY OF PROCEDURE.—Criminal Procedure Code, $. 19 9-—Approver 


examined as witness and tried as accused in the same trial ... ose 
“JRREGULARITY, OMISSION OR—iN PROCEEDING—Ixsolvent adjudged to be 
imprisoned by an order under s. 50, Indian Insolvency Act—Offence— 
Criminal Procedure—Notice to accused |. eee ove 
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IRRELEVANT EVIDENCE.—Construction of the term ‘“ Police Officer ”—Con- 
fession toa ywathugyi—Evidence Act,s 25 te aes see 
IssURF WHETILER SUCCESSFUL OBJECTOR OWNS UVROPERTY IN DiSpUTE— 
Civil Procedure Code, ss. 266,280, 278—Suit to establish right of gudg- 
ment-creditor to immoveable property attached by him but released 


on an objection filed se sae sai she ie 
IssuE.—L£xamination of parti es before fixing. —Civil and Gencral Circulars, 
paragraph 235 awe as vee ee oes 


Jomnper oF parTy.— Cause of action—Civil Procedure Code, ss. 283, 32, 


43-—Suit to establish right to attached property ote ae 
JOINDER Of RECEIVER AS DEFENDANT,—Ciztl Procedure Code, s. 503— 


Attachment— Morlgage decree—Attach ment before judgment in suits for ° 


money decrees in Subordinate Couri—Lien upon crops by labourers... 
JOINT ANCESTRAL PROVERTY, SUIT FOR SHARE OF—BY JOINT HEIRS EX- 
CLUDED TUEREFROM AGAINST OTHER JOINT HEIRS —Linitation Act, 
Articles 129, 142, 144—Buddhist Law ee ree sie 
Joint AND SEVERAL PROMIssoRY NoTER.—New maker added—Material 
alteration—Duty of Appellate Court to form its own judgment ee 
JOINT AND SEPARATE PROPERTY, DISTINCTION BETWEEN.—Self-acquired or 
separate property, right of father to alienate—son’s claim onthe ground 
of fraud by father—Hindu Law—Interest of son during father’s life- 
dime in proferty nob of the description in which the sons ucquire a right 
by birih—Inheritance liable to obstruction—Mitakshara school—sur- 
vivorship-— Obstructed herituge—Foint property of re-united co-parcencrs 
Joint vamity.— Marriage of member of —Separate property.—Linutation, J— 
Itis doubtful whether a Burmese Buddhist family is ever a joint family 
within the meaning of Article 127 of the Second Schedule of the Limita- 
tion Act, 1877. ? ; 
However that may be, a member of the family who marrics certainly ceases 
to be a member of a joint family. 

Property cyt boar by a married son or daughter does not become part of 
the joint family properly: it is the scparate property of the marricd 
member, : 

Maung Aung Ge and another v. Ma Hla Win andothers +... aid 

Joint kFaMILy PROPERTY.—Limitation Act, s. 9, Schedule IT, Articles 123, 
144, and 127—IJnheritance—Accrual of cause of action a re 
JoINT PoSSESSION OF LIQUOR.— Excise Act, s. §1 ade a aie 
JOINT PROPERTY OF RE-UNITED CO-PARCENERS,—Joint wid separate pro- 
perty, distinctton between—self-acquired or separule property, right of 
Sather to alicnate—son’s clat.nzon the ground of fraud by futher—s/lindu 
Law—Interest of son during father's life-time in properly not of the 
. description in which the sons acquire aright by birth—Jnheritance liable 
to obsiruction—Mitakshara school— Survivorship— Obstructed heritage 
Jotnr PRoPERry, SALR BY wire ov--/ts validily—Consent of husband— 
power of attorney—Buddhist Law... se nee Foe 
——— —— WI DOW’s SHARE OY —ABSOLUTELY AT HER DISPOSAL -~ Division of 
one-fourth shave among the eldest son and his brothers--Division of pro- 
eo bedween the widow and her children on her re-marryine—Buddhist 
aw ae Vass fe 28s ses os 
Jupcrx or Moutmerin, Court or. rur—Court of Small Causes— Lower 
Burma Courts Act, ss. 9, 10-- Civil Procedure Code, s. 622—Provincial 
Small Cause Courts Act; 1887, s. 25—-Revisional Furisdiction—Court of 
the Fudictal Commissioner, Lower Burma... van a 
Jonomenr.—-Criminal Procedure Code, s. 367.—Recording of evidence in re- 
gular trial] A judgment should not be too brief and should comply with 
the provisions of s. 367, Criminal Procedure Code, so as to make it pos- 
sible to summarily dismiss an appeal from a perusal of it alone. 
While a note such as, “ exactly corroborates second witness of prosec- 
ution except * * ** is permissible in a summary trial where the 


Page. 


22 


409° 
433 


132 


559 


415 


530 
G05 - 


559 » 
37 


65 


61: 


INDEX. 


evidence has not to be recorded, in a regular trial the evidence must be re- 
corded in narrative form and on the witness’ own words. 
Nea Nevin Ryu vy. Queen Empress : : oi 
JupemEnT, ATTACHMENT BEFORE, IN SUITS YOR MONKEY DECREFS IN SuB- 
ORDINATE Court Lien upon crops by labourers - Jornd-r of receiver as 
defendant-—Ciuil Procedure Cude, s. §503—Attachment-—Moriguge decree 
Jopementr, Dury or Apee.LaTeE Coukr TO YORM ITS OWN. —Pornd and 
several promissory note—New maker added—Material alteration iat 
Jopemenr or APPELLATE Court, Conrents or.— Judgment upon the facts 
— Reasons for findings—Relief actually granted.| ‘tis not sufficient for 
an Appellate Court mercly to state that it is not prepared to say that the 
decree of the Lower Court was wrong or against the weight of evidence as 
alleged in the appeal, but it shovld form its own judgment upon the facts 
and give its own reasons for its findings. Further, it is not sufficient for an 
Appellate Court to merely set aside the decree of the Court below, but it 
should State the relict actually granted. 
U Bein by his attorney Maung Kyaw Zany. Avetche Chetty oo 
JUDGMENT OR ORDER OBTAINED BY MANIFEST FRAUD.—Competency of Court to 
wacute any such judgment or arder— Orders made in exccution.|—A exe- 
cuted a document in favour of B in satisfaction of a decree obtain:d by B. 
No mention, however, was made in the document of the deerce in s itisf action 
of which it was executed. After execution of the document, bur before 
registration. thereof, B entered up satisfaction of his decree and A then 
‘declined cither to register the document or to make over the property. B 
‘then applied to exscut. the original decree but was. reused as satisfaction 
“had been entered up, and was t Id to bring a regular suit. Bthen sacd A 
‘on the aforesa.d unregistered document for the claim already decrecd in his 
favour. 
Held,—that if sat'sfaction in full was really entered up the Lower Court 
should have held an enquiry in the execution preceedinys as to the alleged 
~ernduc: of A. it being always-con petent lo any court to vacate any judg- 
_ment or order if it be proved that such judyment or order was obtained by 
mavifest fraud. 
Maung Weakv Maung Shwe Hatt Boe “as one eos 
Jupement, Revirw or.—Ground of discovery of new evidence—Civil Pro- 
cedure Code, s. 626 ro ae 
REVIEW OF, IN SECOND aprEaL.—I'resh points not ratsed ar former 
hearing oe oss ove Pen ase vies 
———— STATEMENT IN, OF AGREEMENT COME TO BE BETWEEN PARTIES 
TO A SUIT.— Omissten to separately record statement made by each party as 


woe 


ory eee eee 





to such agreement—Correctness of slatement made in udement Bae 
JUDGMENT UION THE Facrs.—Reasons for findings—Relief actually granted 
— Judgment of Appellate Court, cantents of— std aise ae 
JUDGMENT UPON FINDING OF FaCE.—-Duty of Appellate Court .. iat 


JupomenT, WHat Ir SHOULD contain,—Civil Procedure Code, ss. 203, 204 - 


and 571 }.--A judgement should contain the issues correctly framed accord- 
ing tothe pleadings and the examination of the partics and a definite 
finding on each issue upon which a decision is required for the disposal of 
she suit or appeal. 
Moung Shwe Hmonv. Maung Aung Bau a va we 
WRITING OF-—Summary dismissal of appeal—Material alteration or 
reduction of sentence—Criminal Procedure Code, ss. f21, 4231 424, 367).— 
While it is not necessary for an Appellate Court to write a judgment in sum- 
marily dismissing an appeal, section 421, Criminal Procedure Code, does 
not provide for any material alteration or reduction of the sentence. A 
sentence can only be reduced after an appeal has beon admitied, and orders 
arc them passed under section 423. In that case a judyment should be 
written as requitcd by section 424 read with section 367 of the Code. 
Nya Po Kin v. Queen-Hupress ee ie a sas 
JUD@MENT-GREDITOR, FAILURE OV, TO GURTIVY SATISFACTION. Remedy by 
separate suit for damages—Civil Procedure Code, s. 258—~Execution pro- 
ceedings-~Satisfaction of decree out of Court ane eve se 
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‘Juptcray Commissioner, Lower Burma, Court or rHE—Court of the Fudge 


"of Moulmein—Court-of Small Causes—Lower Burma Courts Act, ss.9, 10 
_ —Civil Procedure Code, s. 622—Provincial Small Cause Courts Act, 1887, 
“sg. 25-—Revisional jurisdiction : : 


JubictaL DEPARTMENT CincuLaR No. 17 oF 1888.—Afagisterial proceedings | 


under ss. 109, 170, Criminal Procedure Code ; what they should disclose— 


‘Arvest by police and production before Magistrate—Criminal Procedure | 


Code, ss. 55, 61— Magisterial sanction to prosecute ... and rn 
Juneug-rati.—Road]—A path through the jungle is not a road in the sense 
~ that that word is used in sec’ icn 431, Indian Penal Code. 
Queen-Empress v. Nga: Shwe Lauk Ke and another oes 
JurispictTion.-- Adtachment -». ... Sade : : ose b eee! 
‘Buddhist law—lusband and wife —Husband or wife dealing singly 
with joint property—Presumption-- Second cppeal—Review of judgment 
tn second appeal—Error of law—Erroneous finding of fact ... tal 
Execution proceedings—Attachment ef Property—Civil Procedure 
Code, s, 283—Burma Land and Revenue Act, s. 56.]—No argument 
can be based upon s. 56 of the Land and Revenue Act (II of 1876) 
‘to show that a civil court has no jurisdistion to try the regular suit 
contemplated and provided for in s.°283, Civil Procedure Code, to estab- 
lish title to attached property, which cculd not equally be used to show 
that a civil court has no Jurisdiction to attach the property in dispute, and . 
to show chat the-order of attachment should therefore be set aside in re- 
~- vision if the regular suit under section 283, Civil Procedure Code, is barred, 
by's..56 of the Land and Revenue Act (11 of 1876). 
Maung San Dun and others.v. Pichai and others... ibe hidisioil 
werner Criminal Procedure Code, s. 195-—~ Magistrate trying an accused of 
an offence under s. 211, Indian Penal Code, committed before himself 














Sessions Fudge ies as ais aes ae 
Limitation—Execution proceedings for arrears of revenue—Burma 
Land and Revenue Act, ss. 47, 45—Capitation-tax ... i : 


———~-—— COMMITMENT BY MaGISTRATE ON EVIDENCE PARTLY RECORDED. 
+BY HIM AND PARTLY BY ANOTHER WHO HaD NOT CEASED TO EXERCISE 
—lts regularity—Confession of accused—Inducement to confess—Admis- 
- sion of plea of accused—Criminal Procedure Code, ss. 164, 350— 
Evidence Act,s 24 ies we: a ie + 
Jerispicrion or APPELLATE CouRT ALONE TO MAKE.—Decree, amendment 
of—Revisional power of High Court to deal with order ameuding decree— 
Order amending decree not a decree nor an appealable order ... ees 
Jorispicrion of Civit Courr—Lower Burma Land and Revenue Act, ss. 6, 
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55 and 56—Rival claims to hold the same land under different patias .., 429, 430° 


Jurispictiow or Civit Courrs.—Burma Land and R-venue Act, ss. 47, 55 
§6—Sale of Land by Revenue Officer for. arrears of revenue—Ivregulari- 

. Hestn procedure .«. iets eae Was ane ae 
Jurispicrion or Civin Courts IN QUESTIONS CONNECTED WITH GRANTS— 
Corrections or amendments made in deed of grant, -Effect of; as against 


. Government and as against the grantee—Lower Burma Land and Revenue . 


Act, s. 56; Rule zr.of the Rules under the Lower Burma..Land and Reve 
nue Act—Grant—Settlement or se eas mo 
Jorispicrion oF Criminal Court.—Criminal Procedure Code, s, 133-— 
Right-of-way, public and private Sean ie nes 
Jurispictiow oF MaGIsTeaTe TO TAKE COGNIZANCE OF OFFENCE WITHOUT 
- ORDER OF SUPERIOR COURT DIRECTING FURTHER INQUIRY — Previous 
discharge of occused—Criminal Procedure Code, ss. 436, 437, 403 and 19t 
—Re-arrest of accused by police upon their own authority after Magts- 
terial discharge.}—-A Magistrate uf competent jur.sdicti-n, before vhom> 
an accused person is prosecuted after the conditions requisite ior the initi- 
ation of proceedings and to enable such Mavistrate to take cognizance 
of an offence have been {ulfiiled, does not ceased to be empowered by law to 
try such offender merely because that offender hag been discharged, but 
‘Bot acquitted, in a previous prosecution for the same offence and no order 
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to make further enquiry has been passed under s. 436 or 437 of the Cri- 
minal Procedure Code, by one of the courts there specified. 

Queen-Empress v¥ Nga O Bok eee 

JUVENILE OF PENDER. —Criminal Procedure Code, s 399—Reformatory Schools 

Act, s. 7—~ Whipping Acts 5 J—A Juvenile ofenaer is a person under the 
a:e of sixteen, 

Queen-Empress v. Nga-Me and another AA ae 

K. 


Karen Cueisrians.—/ndtan Succession Act,s. sg aad ii a el 
and tnkertiance—Buddhist Law . 

KEgPPiNG PIGS IN ENCLOSURES—Lowcr Burma Villages Act, s. eal? ‘illage 
neadman’s orders, Disobedience of — . a9 

Kip: areinGa MINOR.—Judian Lenul Cite, ss. 366, 363-]—Magistrates should 
not assume jurisdiction to deal with a case really falling under s. 366, 
Indian Penal Code, by i ignoring circumstances whicn bring the ¢ case under 
that sectivn, namely, the intention to seduce to illicit intercourse the minor 
kidnapped. ‘ 

@ieai-dnpress v. Sheik Freigh ve ove ies 

KOLLING THE ANIMAL, [HEVT OF A BULLOCK AND MISCHIEY B¥Y—Double con- 
viction—Jnidian Penal Code, ss, 3795 429 

Kwire.—“ Going armed”? Indian Aris Act, s. 19 (0), (Vernacular version) 
—Dahnyaung—Dapger ... 

Know enGe.—Jadian Penal Code, s. 302—Plea of guilty—Charge defectivs- 
ly framed—Causing de: ath—Murder—Intention... se tee 


Lasourers, LIZN UPON CRors uy—Foinder of receiver as defendant—Civil 
Procedure Code, s. 503—<aAttachment—-Morigage decree—Attachment be- 
fore judgment in suits for-money decrees in Subordinate Court : 

Lanp.—Possession for a limited period by pranafather—Ancestral proper- 
ty. J—Mere possession for seven cr e'ght years by a grandlather of land 
which it is not clear was his and which he abandons to his daughter does 
not make the land ancestral property. 

Maung Shwe On and others v. Afinng Shwe Nu and others... 

Lanp —Sale—Moriguge—Burden of proof.}—The burden of proof that a 
transact:on regarding certain land was a mortgage and not a sale is on 
the person out of possession. 

Maung Shwe Lhav. Thu Daw and others <8 

LAND CLEARED AND CULTIVATED IN BURMA WITHOUT PAYMENT OF Revi: 
NUE.—Sale of tuterest in such land—Title of vendor as between private 
individuals and as against Government.]—In Burma it ts constantly the 
practice for persons to clear and cuitivate land without paying Revenue 
and then to sell thcir interest-in the land tu others. Ifthe purchaser knows 
the nature of the interest he is buying, he gets all that ne bargained for. 
As between private individuals the vendor has a possessory title to such 
land, but as against Government he has no title, : 

Edumba favanv. Sawmy  ... as 

LaNnn, ENERY OF TRANSFER OF—1N THUGYI’s Re@isTER No IX.—Exclusion 
by App llate Court of unstamped document already admitted by Court 
of kirst Instance, Stamp Act, s. 34, ee Gs 8 50, proviso 2—kyjection 
suit—Durden of proof iis ee one 

LAND, HOUSE AND, ACQU.RED DURING MARRIAGE WITH FIRST WIVE AND RE- 
DEEMED BY SECOND WIPE WITH HER SEPARATE MONEY.—Separate pro- 

erty—LProperty acquired during second marriage—Shares, respective, 
between children of the first and second marriage—Attachable interest 
of children—Buddhist law ... See ae zee ng 

LAND In POSSESSION OF CULTIVATOR WiTHOUT GRANT OR LEASE.—Un- 

. autnorised permission by thugy! to another to work salt thereon—Evic- 
tion—Burma Land cud Roos nue Act, Rules under the, ss. 37, §1-\—The 
unauthorized action of a thugyi in giving one person permission to work 
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salt on land in the occupation of another person does not amount to an 
eviction therefrom of that other person. 
—-Maung Kya Pyu-v.ThaNgu Aung vere 1 — 





Lawp OSTENSIBLY SOLD. —Aiorigage - Burden of proof.)—Where a plaintiff 
seeks to reaeem land ostensibly sold en the ground of there being a sepa- 
rate o1al agreement to treat the transaction as a mortgage, the burden of 
proof of such mortgage is on the plaintiff and the evidence of such mort- 
gage transaction «ust be clear and credible, 

Maung chwe Hlaing v. Maung Shwe Dok ‘ext ise 

Lawp REFERRED TO IN DOCUMENT OUTSIDE DISTRICT OF REGISTERING 
orKiceR—Lffect of registering document—Description of property mis- 
leading und tnsuffictent for identification—Liability of person register- 
ing~- Mistuke of registering officer — Registration cc acilee vee 

Lamb, RIVALCLAiMS TO HOLD THE SAME—UNDER DIFFERENT POTTAS,— Fu- 
risdiction of Civil Court—Lower Burma Land and Revenue Act, ss. 6, 
55 and 50— one we tee esr see 

Lamb, 1 irLE TO—IN POSSESSION BY PRESCRIPTION.—Status of landholder— 
Patta grunt—suit for recovery of possession of land granted under 

‘  patta—Reference to Revenue authorities--Burma Land and Revenue 
Act, ss. 7 und 13—Title to land in possession by prescription oie 

LaxDHOLvER, Status oF—Patia grant—Suit for recovery of possession of 
land granted under patia—Reference to Revenue authorities—Burma 
Land und Kevente Act, ss. 7 and 17—Title to land in possession by pre- 
scription sie day ee Res ia ae 

\LANDHVULDER, TITLE TO LAND R&LINQUISHED By—Previous possession— 
. Lower Burma Land and Revenue Act, ss. 56 (a), 55 (a) Ete aes 

LANDLORD AND TENANT—WNottce to quit—Suit for ezectment.J—In the 
absence of evidence that a landlord gave due notice to his tenant to ter- 
a the tenancy, Held, that a suit for ejectment brought by him must 
fail. 

Asad Aliy. Kadim Ali ee ave ies sie see 
Lgase OF TENANCY, EXECUTION o¥.---Consideration—Burden of proof—Suit 
to estublished righi to sale proceeds of attached property—Claim to such 
property as tenunt of land muriguged. Bes See a 
Leave TO avPEaAL—aPPLICaTION FOR—How and when they should be made 
/ and how they should be dealt with —Lower Burma Courts Act,s.24 ... 

LRSSKE NOT CRIM,NALLY RESPONS.BLE FOR - ACTS OF SUB-LESSEE.—Burma 


Fisheries Act, s. 7, and Rule 30—Erecting fixed obstructions without « 


permission tr fishery aes ves eee Abe wee. 
Lussez or HOUSE.—Auortgage of a boat or of immoveable property—Cost of 
_repairs—tiirer of buat... ae eee 5 eos 
LerTersS OF-ADM,NiStRAT.CN.—Jnventory of estate, period allowed by law 
to administrator to furnish—Pro bute and Administration Act, s. 77.|— 

An administrator under the Probate and Administration Act is ‘allowed 

by law six munths from the date of grant of 1etters-of-administration. within 
which. period he is bound to make and exhibit in Court a full and true 


inventory. He may, if he pleases, {urnish the inventory at any time with- | 
in six u.onths, but he is not bcund to do.sq till the last day, The time 


- may be extendea Ly the Court, but cannot be curtailed. 
M.S. M. M, Sathappa Chetiy, v. Rangama and others. cP alee 


LETT £RS-OF-ADMINIS1RATLON.— Question of ttle to articular property— . 
Duty of Court granting letters-uf-admtnistration.]—When an application. . 


_ is made tor letters -ot-administration, the Court has only to deciue who 
-sentitled to administer the estate and not whether particular property 
: formed part ot theestate. The applicant may enter in the schedule: any 
property alleged to have belonged tu the deceased. The question of title 
to the property can only be decided in a regular suit. Where there are 


_ two applicants ior letters-of-administration to two different estates, and _ 


each alieges that certain property forms part of the estate of the deceased 


sons Wh:m he represents, each claimant must have the property 


‘claimed entered in his schedule. As regards the property the Court 
granting letters-of-ad ministration is only concerned in seeking that the 
proper court-fee is paid to Government, 
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Ma Shwe Ein v. Ma Su Ma... os eae ove on 
LETTERS: OF-ADMINISTRATION, APPLIGATION FoR.—Cvredttor of estate—Rules 
tor the distribution of the state of an intestate—Probate and admint- 
tration Act, s. 23) hy the maternal grandmother of B (deceased), ap- 
plied f. r letters-of-administration to his estate, consisting of property in- 
herited by him from his father and in which A under the ordinary rules 
-of succession was not entitled to any share. Her claim to letters-of ad- 
ministration was that the deceased was living with her and she had paid his 
funeral expenses. No neglect on* the part of B’s other relatives was 
shown and the District Judge under section 23 of Act V of 1&81 granted 
letters. nct to A but to C, the aunt of B. 

Held, that the words “ Rules for the distribution of the estate of an intes- 
tate” in section 23 of the Probate and Administration Act must be taken 
to mean the ordinary and obvious rights of succession and inheritance, 
and that while A may be able to establish a title to share in the estate on 
the ground that she had performed the funeral ceremony and attended B 
in sickness, yet till such rights are established A cannot be considered 

_anything more than creditor of the estate. 
Ma Pav. Ma Pe... ies ‘ d ats soe Bee 
LETTERS-OF-ADMINISTRATION OR PROBATE, APPLICATION FOR—Court-fee, pre- 
payment of-—Court Fees Act, ss. 19:(k), 19 (t)—Practice—Examination of 
petitioners in uncivilized parts of Burma.}—Under section 19 (2) of the 
Court Fees Act, Court-fee-stamps are not now affixed either to the appli- 
cations for probate or letters-of-administration or to the certificates, but 
are prepaid into Court under s.19 {i). In Calcutta the practice is to 
"pay them tothe Registrar or taxing officer who certifies to their cor- 
~. rectness. In subordinate Courts these fees must now be paid to the Court 
“clerk, who will certity the amount to the Court, and this certificate and 
.the court-fee stamp must be attached to the application for letters-of-ad- 
ministration or probate. In al: cases in uncivilized parts of Burma where 
qualified wdvucates are not available the Court should examine the peti- 
tioners on pr: sentation of their petitions. ‘ 
Pake v. Naw Bo He oats au a Pr ae 
Lerrerepwa anD Hwapazén Property.—Property acquired ‘after mar- 
riage, Interest of husband or wife in—Power of husband to alienate 
_ property which he inherited after marriave—Buddhist Law... sa 
LerrinG OFF FIRE BALLOON.—Offence—Indian Penal Code, s. 285.] —To let 
off a fire balloon is not a criminal offence. 


Queen-Empress v. Nga Bo Gale see one is a 
LraBiLITY OF HUSBAND FOR MAINTENANCE,—Buddhist Law—Husband and 
wife—Status of wife where husband enters the priesthood ... a 


LIABILITY OF PERSON REGISTERING.— Mistake of Registering officer—Regis- 
tration—Land referred to in document outside district of registering 
officer—Effect of registering document—Description of property mis- 
leading and insufficient for identification oi ove 

LICENSE To BUILD, REVoc: BILITY OF—Grant of land by parol See 

LICENSED VENDOR, CERTIFICATE AUTHORIZING SALE OF OPIUM BY—Pre- 


sumption—Rules under section 5 of the Opium Act wes $6 
LICENSEE OR TENANT, EsrorPEL or—Evidence Act, s.*116—Title to house- 
site see as Aas aa ae 


LIEN OF PRIOR ATTACHING CREDITOR IN INFERIOR COURT ON PROPERTY 
SUBSEQUENTLY ATTACHED BY SUPERIOR Court.—Civil Procedure 
Code, ss. 295, 285, 227, 282—Aitachment by inferior court of property 
already attached by Superior Court—Right of earlier attaching creditor 
vefused by Superior Court, a rateable share of assets to have execution 
broceedings re-opened tee ae mee Sea see 

LIEN UPON CROPS BY LABOURERS,— Foinder of receiver as defendani—Civil 
Procedure Code, s. 503.—Attachment—Morigage decree—Atiachment 
before judgment in suits for money decrees in Subordinate Court re 

Limit OF SOLITARY CONFINEMENT.—Criminal Procedure Code, ss. 35, 397— 
Indian Penal Code, ss. 73, 74—Prisons Act, s. 46 un eee aes 
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LIMIT OF TERM.---Criminal Procedure Code, s. 35, clause 2 (a)—Indian 





Penal Code, s. 59—Commuted sentence of transparation —... ie 
Limiration.—BSuddhist Law—Inheritance—Children of fathér by a first and 
second marriage—Division of property inherited frum a grand-parent 
after death of father wa a 4 ee ong 
Burden of proof—Limitation Act, Schedule II, Articles 142, 144—~ 
Ejectment, Surt for— arash on a eons ee 
Execution proceedings for arrears of revenue—Burma Land and 
Revenue Act, ss. 47, 45—Furtsdiction—Capitation tax ee a ee 
Foint fun ly—Marriage of member of—Separate property oe 

vn Limitation Act, s. 4—Court Fees Act, s. 28—Crvtl Procedure Code, 
$s. kf (6) —~fustitution of suit—Insufficiently stumped plaint—Presenta- 
tion and admission of plaint wee NG ie a4 
Limitation Act, Articles 127, 142, t44— Buddhist Law—Foint ances- 
tral property, Suits for share of, by joint heirs excluded therefrom agatust 
other joint heirs - sa ne aks ah ene 
Limitation Act, XV of 1877, Schedule Ll, Articles 178, 179-—-Civil 
Procedure Code, s. 230--Transfer of Property Act—Morigaged decree 
veal eae for execution oe eas ae ee 
rucedure—Second appeal preferred on question of limitation not 

raised in Lower Courts... 235 eRe ia 
Sanction to prosecute for false charge—Pclice investigation— Ma- 

















eee 





m. 
gisterial tnquiry—Jadian Penal Code, s. 211—Criminal Procedure Code, 
SS. 215, 438, 532, 537 ~Valid sanctions—F resh sanction iia oa 
ween Undivided ancestral estate, claim to share tn— a 


LimitraTion Act, ARTICLE 123, SCHEDULE I1—&uddhist Law—Share of 
eldest daughter, where there were sons, before death of muther—-Ances- 
tral land, suit for a share of — oat mee ee ae 

woven ARTICLES 127, 142, 144.—Buddhist Law—Foint ancestral proper- 
ty, Suit for a share of, by joint heirs excluded therefrom against other 
joint heirs—Linzitation ss ses ae ats 

ne SCHEDULE II, ARTICLES 142, 144.~-Kyectment, Sutt for—Limttation 
—Burden of proof — wee co 58 ones ae 

——— 8. 4 Court Fees Act, s, 28—Civil Procedure Code,s. 54 (b)——In- 
stitution of sutt-—Insu ficiently stamped plaint—Presentation aud admis~ 
sion of plaint—Limitation, oe we * tee 

meno §. Sa Appeul, admission of, after period of limitation—Exclusion 
of time consumed in application for review of judgment and of period 
occupied by the Court in disposing of such application—Preseniation of 
application for review after expiration of period allowed for uppeal  ... 

ee SQ, SCHEDULE Il, ARTICLES 123, 144and 127,-—/nherilance—Ac 
crual of cause of action—Foint family property ov aon 

: ewesia XV or 1877, Schepurr Il, ARTICLES 178, 179—Cirtl Procedure 

* Code, s. 230—Transfer of Property Act—Mortgage decree—Application 
Sor execution—-Limitation ... xO a ees 

LIMITED rowkR OF INTERFERENCE IN REVISION BY Hick Court.—Decision 
v4 competent Court, which by law is final and without appeal— Wrong 

ectsion~-Matertal irregularity—Harlure to exercise furisdiction—Civil 
Procedure Code, s. 622.\-—Section 622, Civil Procedure Code, is one of 
very limited operation and where a Lower Court has jurisdiction to de- 
cide on a question of law or fact the High Court has ‘no power to inter- 
fere in revision with the decision on those questions. 

A decision by the judgment of a competent Court, whether right or 
wrong, Which by law is final and without appeal where the Court has not 
acted in the exercise of its jurisdiction illegally or with material irregularity, 
cannot be set aside under section 622, ‘Lhe fact thai the Court may have 
arrived ata wrong decision is not necessarily a material irregularity or 

__ a failure to. exercise jurisdiction, : 
MaTaw U v. Ma Newe and two others oo “es 
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Lravor, Joint possession or—Excise Act, s. §1.]—Section 54 of the Excise 


Act must be held to prohibit the joint possession by several persons of- 
more spirit or fermented liquor than may be sold retail to one person, 
Queen-Empress Vv, Rajia es ass si 
- LrQuor OR SPIRIT, POSSESSION OF —Zxcise Act, ss. 41, 22, 3, dase {z) 
Lis PENDENS.—Time of operation of — Notice of surt on defendant. }-As a a 
suit does not become contentious till the defendant in the suit has been 
- served with a summons, it is equitable to hold that lis pendens does not 
operate until the de fendant has notice of the suit. 
T. A. Curpen Chetty v. Maung Shwe Byt 
scaL GOVERNMENT, RIGHT OF APPEAL By—Criminal Procedure Code, s SS. 
419, 239—Order of acquittal—Reuisionat jurisdiction of High Court ... 
Lower Burma Courts Act.—Application to revoke sanction to prosecute— 
‘Court of Deputy Commissioner subordinate only to Court = Comntis- 
sioner—Criminal Procedure Code, s. 195, sub-section (6) ‘ 
Lower Burma Courts Act, ss. yg, 10.—Crvil Procedure Code, s. " 622—Pro- 
winctal Small Cause Courts Act, 1887, s. 25—Revisional jurisdiction— 
Court of the Fudicial Commissioner, Lower Burma—Court of the Fudge 
of Moulmein—Court of Small Causes 
S. 22.—Review of order—Civil Precedure Code, s. 623—Revision, ap- 
plication for—Appeal from orders against which no appeal lies under 
Civil Procedure Code, but ts appe caiable under the Lower Burma Courts 
Act—Civil Procedure Code, ss. 588, 622 

Ss. 24.—Applications for leave to appeal—How and when they should 
be made and how they should be dealt with 
S. 24.—Order requiring security for costs—Order or decree, appeal 
Srom—Civil Procedure Codv, s. $49 

SS. 24. 26.—Second appeal, order refusing leave to file—Appealable 
order—Application tn. Revision—Practice— Civil Procedure, s.622  ... 








Lower Burma Lanp ann Revenve Act (II oF 1876}, S. 39, CLAUSE (c).—., 


Evasion of salt-duty under what law Ponisiabie Salt Act (XII of ree) 


5.9 
- s. 56, Rote II oF THE RuLes UNDER THE. ‘Lower BURMA Laxp 


lexi 


Page. 


AND REVENUE Act.—Grant—Settlement—Furisdiction of Civil Courts 


tn questions connected with grants—Corrections or amendments made tn 
deed of grant, Effect of—Grants made without proper notice, validity of, 
as against Government and as against-the grantee 

——-— ss. 6,55 AND 56.—Rival clutms to hold the same land ‘under differ 
ent patias—Furisdiction of Ctvil Court 

ss. 56 (4),55 (a)—TZitle to land relinguished by ised holder— 
Previous possession . 

Lower Burma MUNICIPALITIES Act, s. 79 —Slaughtering of animals not 
intended for sale—Municipal Siaughtershouse xules 

Lower Burma Towns ACT, 1892, S, 5, CLause (k).—Headman of a ward— 
laa to officers tn the execution t thetr public duties, Limitation 
of — es se 

ss. 6 (As AMENDED BY SECTION & Act XVIII OF 1895) AND 8.— 
oe of duty by headman of ward—Offence—Trial and punishment 
by Deputy Commissioner—Revision of order by Divisional Commis- 
stoners 

Lower Burma VILLAGES Acr, S. 6, CLAUSE (1).-— —Burma Land and Reve- 
nue Act, s 4—Sutt for Poskersioe of Rakeenion Ka ereeet to Revenue 
authorities sea 








s.. 7.—Previous conviction of “offence before village ‘headman— 


oe ee ee Penal Code, s. 75— 
Whipping Act, s. 
—— s. §. Nemec! of duty by village ‘headman—Sentence by Magistrate 
——— s. 9.—Village headman’s orders, Disobedience si sai tn 
enclosures fa 
———. 5. 9 (2).-— ~ Disobedience of ywathugyi’ s order 
+S. 13.—Indian Penal Code, s, 65—General Clauses Act, s — 
tence of imprisonment in defaylt ‘of payment of fine sve ave 
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Pos 
Lower Burma Vixaces AcT, ss. 8, 19, 23.—Village headman or rural police si 
man, Protection from prosecution of—for certain offences ..._ Rte 397-~ 
——SS. 9 AND 26, CLAUSE (2).—Disobedience of vwathugyi’s order— 
Power of Deputy Commissioner to revise ywathugyi’s order... ae 147 
M. 


MAGISTERIAL INQUIRY —Judian Penal Code, s. 211—Criminal Procedure 
Code, ss. 215, 438+ 532, 537—Valid sanctions—Fresh sanction --Limi- 
tation—Sanction to prosecute for false charge —Police tnvestigation ... 37 

MaGisreRIAL PROCEEDINGS AGAINST PERSON GAMBLING NOT APPREHENDED 
BY THE POLICE ON THE spoT.—Public Gambling Act (II! of 18675, 8, 
13.J—Although the Gambling Act (III of 1867) does not restrain a Ma- 
gistrate from proceeding against an accused for an offence punishable, 
under s. 13 of that Act, yet it is indiscreet and i!l-advised for’a Magistrate 
to take such proceeding against a person found gambling who was not 
apprehended by the police on the spot. 

Queen-Empress ¥. Nga Shwe Pan a on eee eae 
MAGISTERIAL PROCEEDINGS UNDER SS. 109, 110, CRIMINAL PROCEDURE Cope ; 
WHAT THEY SHOULD DiscLose.—Arrest by police and production before 
Magistrate—Criniinal Procedure Code, ss. 55, 61—Afagisterial sanction to 

rosecnte—Fudicial Department Circnlur No. 17 of 1888.J—Neither can 
justice be properly administered in cases urder Chapter 8 of the Criminal 
Procedure Code, nor can the High Court ascertain whether the orders of 
the Chief Commissioner in Judicial Department Circular No. 17 of 1888 
have been obeyed by Magistrates if such re: ords do not disclose whether 
the proceedings under ss, 1: 9, 110 were initiated upon Magisterial sanction, 
or whether the power. of deciding what persons should be proceeded 
against under those sections was improperly allowed to rest entirely with 
the police.. Judicial Department Circular No. 17 of §888 makes it neces. 
sary therefore to point out that when the preventive jurisdiction of a 
Magistrate under ss. 109, 110 of the Criminal Procedure Cade is invoked 
by the police, as must be inferred when the record begins with information 
purporting to be laid by the police or under police direction, the record 
must always show before an order under s. 112 is made by a Magistrate 
that sanction has been given by a competent Magistrate for such proceed- 
ings to be instituted. 

If the defendant has been arrested by the police under s. 55 on the 
initiative of the police, and is produce: before a Magistrate under s. G1, 
the record must show this. But whilst s. 55 of the Code would authorize 
the arrest by an officer in charge of a pclice-station of a suspect of the 
sort described in that section when his conduct gives fresh cause for 
reasonable suspicion as to the honesty of his intentions. it would clearly he 
a contravention of the orders of the Chicf Commissioner in Judicial De- 
partment Circular No, 17 of 1888 if the police powers conferred by ss. 55 
and 61 were directed generally on police initiative ayainst suspects in order 
to invoke the preventive jurisdiction of a Magistrate under Chapter 8 of 
the Code. 

It would be going beyond the requirements of justice to resort toa High 
Court’s powers of revision in order to enhance a sentence already passed, 
and not gravely inadequate when, according to the evidence, the accused 
was acting under the orders of a superior present on the spot and there is 
no indication that steps have been taken to prosecute that superior for 
illegally instigating the offence. 

Queen-Empress v. Nga Po Suing wes as ae nes 
MAGISTERIAL SANCTION TO PROSECUTE.—Fudicial Department Circular 

No. 17 of 1888-—Magisterial proceedings under ss. 109, 110, Criminal 

Frocedure Code; what they should disclose— Arrest by police and pro- 

duction before Magistrate—Crimtinal Procedure Code, ss. 55. 61 ee, 270 
‘MAGISTRATE, COMMITMENT BY—ON EVIDENCE PARTLY RECORDED BY HIM 

AND PARTLY BY ANOTHER WHO HAD NOT CHASED TO. EXERCISE JURIS- 

picrion,—/is vegularity—Confession of accused—Inducement to con- 


251 


270 


INDEX, 


fees—Ad mission of plea of acensed— Criminal Procedure Code, ss. 164, 
gs0—LEvidence Act, 8. 24. es sine “ve es 
MacIsTRATE INCOMPETENT TO PASS ADEQUATE SENTENCE.—-/uadequate 
sentence—Usurped jurisdiction—Supersision by District Mapgistrate— 
Responsibility of Sessions Court—luterposition of Iligh Court—Prac- 
tice~Report of High Court, Form of—Criminal Procedtre Code, s. 438— 
Circular Orders, 8.219 «+. ae is oe vi 
MAGISTRATE, PERSON CHARGED WITH OFFENCE BY POLICE BUT DISCHARGED 
ByY—Accomplice es ; 
Maaisrrats, SENTENCE BY Seconp-CLass—Right of appeal of accused— 
—Lxecutton of sentence pending appeal—Remand to custody— Criminal 
Procedure Code, 88. 390. 391, 407, 412,-—Whipping ais ees 
MAGISTRATE TRYING AN ACCUSED OF OFVYENCE UNDER S, 211, INDIAN PENAL 
Copy, COMMITTED BEFORE HIMSELY.—Zurisdtetion——Criminal Pro- 
cedure Code, s. 105.}—A Magistrate having heard a complaint made by 
A against 8, ordered the discharge of 2 for want of evidence to support 


eee aoe wee vee 


A’s allegations. A was subsequently tried and convicted by the same _ 


Magistrate of an offence under s. 211, Indian Penal Code. In the course 
of A’s trial the question was raised as to the requisite sanction for A’s 
prosecution, but the Magistrate declared that he had sanctioned such 
prosecution after the issue of process against A—/feld, that the Magis- 
trate’s proceedings were void for want of jurisdiction under s. 487, Cri- 

~ minal Procedure Code. 
’: Rangasawny v. Queen-Lempress oo woe ass fies 
Maaisrravr’s ORDER AS TO DISPOSAL OF PROPERTY.—Barnia Forest Act, 
“= 8, 55—Crimtnal Procedure Code, s. §17.|—On general principles, when 
there has been an enquiry or trial, and the accused has been dis- 
charged or acquitted by a Criminal Court, that Court is bound to restore 
_the property in dispute inte the possession of the person from whom it 
“owas taken in the absence of any express provision of the law as to the 
disposal. of the property. The Burma Forest Act contains no provision 
-as to the disposal of timber, &c., which have been seized and in respect 
“of which no offence is proved to have been committed, Scetion 55 of 
that Act is more limited in its application than section 517 of the Criminal 

Procedure Code. 


Queen-Lempress v. Neu Aung Byu and another wo. as aN 
Maintenancr.—Duddhist Law—Husbund and wife ... ie ie 





Order af imprisonment in anticipation of default—Criminal Pro- 
cedure Code, s. 488.\—An order of imprisonment in anticipation of a de- 
fault of payment of the maintenance ordered under s. 488, Criminal Pro- 
cedure Code, is illegal. 

Queen-Eempress v. Po Teik ... aye ea ae as 

ARREARS OF-—lix-parte order of Magtstrate—Warrant for an ace 

cumulation of arrrars—Sentence passed upon defaulter— Nelease of de- 

Saulter on payment of arrears due\.--An order for the payment of 

nrrears of maintenance due under a private agreement between husband 

and wife is not authorised under s. 448, Criminal Procedure Code ; only 
an order for a future allowance can be passed. 

Evidence of neglect te pay maintenance cannot be taken, or an order 
to pay maintenance be passed in the absence of the husband. 

If a warrant is issued for an accumulation of arrears for several months, 
the Magistrate lins no power to pass a greater sentence than if the 
warrant related to only one breach. A sentence of imprisonment under 
s. 488 is absolute, and the defaulter is not entitled to relensy on payment 
of the arresars due. 

LianiLivy OF HUSBAND FOR—Buddhist Law—usband and wife— 

Status of wife where husband enters the priesthood aio ie, 

Mi Me Mav. Mra Tha Tun ... sn ish Sa aa 

MAINTENANCE, ORDER FOR—CHANGE IN THE CIRCUMSTANCES OF FERSON 

RECEIVING—Warrant for levy of amount of accumulated arrears} 

‘The fact thata child for whose maintenance an order had been passed 

has grown older constitutes a chanye in the circumstances of the person 
recciving maintenance. 
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It is 5 only. when there is wilful neglect to comply with an order directing 
payment of maintenance that a Magistrate can issue a warrant to levy 
the amount due. : 

Charles Nepean »..Ma_ Kyaw > ee) ne ee ee ee 


roe 





_Mamrenance.— Revision of ‘order for—Declaratory decree of. F Civil Court 
affecting order of Magistrate.J—An application for maintenance is not 

a.“ complaint ” of an ‘offence, and an order for the payment of a monthly 
allowance is not a conviction for an offence, and consequently i is not ap- 
ealable. They are however “judicial proceedings ” and subject to re- 

- vision by. the High Court under s, 439, Criminal Procedure Code. These 
proceedings are not however purely civil ‘proceedings. An order for the 
maintenance of a wifé duly made under.s. 488, Criminal Procedure Code, 


cannot be superseded by a declaratory decree of a Civil Court to the’ 


effect that the wife in whose favour such order had. been made has no 
ight to‘maintenance.. Conversely where the wife is held by a Criminal 
Court not to be entitled to maintenance, unless she is successful in obtain- 
ing a revision of that order she will be debarred from obtaining a declar- 
atiry decree in a Civil Court that she is entitled to maintenance. Held 
therefore, that a woman who had claimed mantenance for herself and 
‘child before a Magistrate and obtained an order of maintenance for her 
child only was not t precluded from claiming maintenance for herself onthe 
ground -that her advocate had made an unauthorized statement that she 
was divorced from her husband and was not debarred from obtaining an 
. adjudication on the question whether she was divorced from her husband 


and whetler she had instructed her advocate to admit that she no longer | 


held the status of a wife. 
Ma.Tha Ma Pru v. Maung Bon ie 
MANUFACTURE”? OF FERMENTED LIQUOR.  DerrnaTion or. TERM—Excise 
Act, s. 45—£xtracting sap of a Tari tree 
Manvukyré, xX, 5-26—Buddhist law— Inheritance—Adopted child—Effect of 
. separate living from adoptive children—Adopted child also a blood 
velation—Adopted child returning to house of natural parents 





children by other marriages 
MARRIAGE, HOUSE AND LaND ACQUIRED ‘purine, ‘with FIRST WIPE AND 
REDEEMED BY SECOND WIFE. WITH HER SEPARATR MONEY,—Separate 


property—Property acquired during second marriage—Shares, respec- 


tive between children of the first. and second marriage—Attachable i in- 
terest of children—Buddhist Law ... wes 
MarRIAGE OF MEMBER OF JOINT FAMILY.—Separate ‘property—Limitation— 
. Buddhist Law... 
Marriuace wits Buppuist Woman. —Profession of Mohammedan faith— 
Ceremony according to Mohammedan rites—Mohammedan law 
MASTER AND SERVANT.—Bailor and bailee—Principal and agent—Contract 
Act, ss. 151, 212,|—The relations of ‘a servant to a master are pean 
to the relations of a bailee to a bailor or of an agent to a principal. 

_ servant in charge of his master’s cattle should take as much care of feet 
as a bailee, and is liable for loss due to want of such care. 
Kadir and another vy. Thaza Mulk.. ae 

MATERIAL ALTERATION.—Duty of Appellate Court. to ‘form its own nee 
—Foint and several promissory note—New maker added 
MATERIAL ALTERATION OR REDUCTION OF SENTENCE, —Criminal Procedure 
Code, ss. alg 4230424, 567 —Fudgment, writing 0) Summary dismissal 
2 of appeals aes oe 
MATERIAL IRREGULARITY. --Failure to exercise jurisdiction—Civil Procedure 
Code, s. 622—Limited power of interference in revision by High Court— 
Decision by competent Court, which by Taw ts final.and without appeal— 
Wrong decision 
“ MaxiMuM TERM OF IMPRISONMENT —Applications of—s. 75: Indian Penal 


ae 


Code—Enhanced punishment— —Attempt to commit extortion... ee aan 


, X, 66, 67—Buddhist Law—Partition of property jointly acquired ; 
' during one marriage between the children by that marriage and the © 
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MaxIMUM TERM OF IMPRISONMENT WHIcH District MaGIsTRATE WITH 
HIGHER POWERS MAY INFuct.—Criminal Procedure Code, s. 33— 
tudian Penal Code, s. 65 -+. aes ase aes ae 

MEASURE OF PUINISHMENT —Eurdence Act, s. §4—Previous conviction ... 

MEASURE OF PUNISHMENT OF INSANE OFFENDER.—Jusane offender when 
linble to punishment we "eee oes vee sas 

MeEnicaL REPORT.—Jnadmissible evidence.|—A medical report by a Civil 
Surgeon of a post-mortem examination held by him and statements made 
by his assistant who had no personal knowledge about the correctness of 
the entries made by the Civil Surgeon in the post-mortem register are 
inadmissible in evidence. 

U Wev. Queen-Empress as see oes ses wee 

MEMORANDUM OF APPFAL, AMENDMENT OF PLAINT OR—Case tuconsistent 
with that originally pleaded—Ciuil Procedure Code, s. 53—Fresh points, 
presentation of, in first or second appeal. bas wah Ee 

Minorn.—Security under Chapter VIII, Code of Criminal Procedure— 
Youthful offender —Reformatory Schools Act, ss. 3 and 7.\—A Magis- 
trate is not precluded from ordering a minor to furnish security under 
sS. 109, 112, 118 and 123, Code of Criminal Procedure. 

A minor called upon to furnish such security is not a “youthful 
offender ” within the meaning of ss, 3 and 7, Reformatory School Act. 
Queen-Empress v. Nga Shan ae oes at ss 

Minor, Contract nyY—Voitdability at option ef minor—Doctrine of rati- 

fication of contract hy minor ne ae 


MINOR TAKING PART IN BUSINESS. —Sale—Mortgage— burden of proof—Ex- 
“amination of witness produced ben bse ek ass 
Miscmy, THEFT OF A BULLOCK AND, BY KILLING THE ANIMAL. Dozdle 
conuiction—Indian Penal Code, ss. 379, 429... tee 


MIsraKe AS TO WHERE BURDEN OF PROOY LIES~-Qrestion af law justt- 
“fying second Appeal—\{ evidence, from a wrong placing of the onus 
probandi is excluded and the evidence offered on the issues framed, has 
been fully gone into, a mistake as to where the burden of proof lies can 
really be a question of law which would justify a second appeal 
Maung Metk and another v, Maung Aung Mytt ... sas tes 
MISTAKE OF REGISTERING OFFICER.—Aepistration—Land referred to in 
document outside district of registering officer —Effect of registering 
document— Description of property misleading and insufficient for 
identification—Liability of person registering... eas ; 
MISTAKES AND CORRECTIONS IN DOCUMENTS.—Presumption thereon by 
Appellate Courts.j|—Kraud should not be presumed by Appellate 
Courts on mere mistakes and corrections in documents which have been 
accepted by the Judge who deals with the evidence. 
Maung Gale alias Ahmea Ally v. Ko Po and five others, eee Ses 
MiTAKsHaRA SCHOOL.—<Surotvorship—Obstructed heritape~Foint pro- 
perty of re-uniled co-purceners— Foint and separate property, distinction 
between—~Selfeacquired or separate property, rijht of father to alienate 
—Son's claim outhe ground of fraud by father—Hindu law—Interest 
of son during father’s lifetime in property not of the description in 
awhich the sons acquire wright by birth—Inheritance lable to obstruc- 
tion oe a tne ‘ite sae tee 
MouamMMeDan Law.—-Marriage with Buddhist woman—Profession of 
Mohammedan faith—Cecremony according to Mohammedan rites. ]— 
Buddhists are not Kitabis, and a legal marriage cannot therefore be 
contracted between a Mohammedan and a Buddhist women unless the 
latter professes Mohammedanism and the ceremony is performed ac- 
cording to Mohammedan rites. 
Queen-Empress v. Nga Pale as ee tas 
MouamMenan Law.—Reslilution of conjugal right—Stipulation at time of 
marriage--Condition precedent to cause of action and to enforcement 
of decrec.j—Where » Mohammedan husband at the time of marriage 
with his wife contracted with her that if she could not agree with her 
mother-in-law he would build her a separate house, //eld, that the 
building of a separate house, though it might be a conditicn precedent 
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cause of action for restitution of conjugal rights. cA : 
= ~ Bazaralli v. Appusuntee sr ce ra 8 ey GS es 

Money BORROWED FOR——-———Private and public gambling distin- 

guished—Stamp not duly cancelled—Admission and subsequent rejection ES 
_.' of document not duly stamped =Stamp Act, s.34—-Gambling . seo 60. 
MONEY DECREE.—Enforcement of money decree against morigaged property : 

sold to a third. party —Morigagee’s lien—Res judicata—-Civil Procedure 

Code, ss. 13, 43—Morigage - ~ 


Mortgage deéree—Mortgagee’s lien—Res judicata —Civil Proce» ; 
dure Code, s. 43, last paragraph—Morigage—Morigage money ws 33, 54 
——-——SALE IN EXECUTION oF—Restitution or compensation on reversal 
_ of decree—Civil Procedure Code, s. 5&3--Claim against purchaser at . | 
Court sale~—Civil Procedure Code, s. 317~-Benami purchuser— Fraudu- 





‘eee 14, 15 





‘lent purchase—Sale in execution of money decree eee tee 16, 17 
Moxey Decrees, Execution or.—Execution of mortgage decrees—Civil | 
Procedure Code, s, 278— Attachments of property is 509 


MONEY DECREES, ATTACHMENT BEFORE JUDGMENT IN SUITS FOR, IN SuB- 
pinaTe Court.—Lien upon crops by labourers—Foinder of recetver as. 
defendant—Civil Procedure Code, s. 503—-Attachment—Mortgage decree 432, 433 

_MorrGacs.—Admissibility of parol evidence to explain transaction evidence 


‘by entries in revenue register and by endorsements on original grants— 
Evidence... see ; 








wine Burden of provf--Examination of witness produced—Minor taking . Ee 
partin business--Sale ... Face aS ese eee . 398 

-— Burden of proof—Lanc-—Sale ... me eae we, OE 
Burden of proof--Land ostensibly sold 44. * ue seleee 497 


—+-———Claine against specific portion of an undivided estate.|-~A mort« 

'_ .gage of his joint interest by one of several co-parceners in an estate-does. 
not entitle ‘the mortgagee to possession of such estate. .The mortgagee’s 
claim cannot be enforced against any specific portion of the estate as the 
specific share of the mortgagor until that. share has been ascertained 
and separated by division of such estate. : : 

Ma Po U and another v. Maung Tha Lu and another es Fe . 189 
Conditional sale—Absolute sale—Custom amongst Burmese agrie °- 
culturists —Rule of cvidence.|— Amongst Burman agriculturists, at least 
until very recently, zbsclute sales of arable land were the.éxception, and 
mortgages by way of conditional sale, or transfers.as security for debt, 
made in the form cf sales, were the rule, the idea of an ‘absolute sale of 
land being fcreign to the-minds and habits of the people; more especially 
when land was transferred for debt. Where the evidence is conflicting 

as to whether a transaction was anjabsolute sale or a conditional sale, or 

a transfer to secure-a ‘debt, chere is no fixed standard by which evidence 

can be appraised : each Court in turn must weigh probabilities and 

_be guided in so doing by general rules rather than lean upon decisions 

-given in other cases upon -other evidence. In weighing such evidence 

due weight should be given to.the inference arising from the. prevailing 
‘usage aforesaid. In case of.dispute as to the true nature of an alleged’ 
_ sale, therefore, it cannot be correctly said that there is no evidence 
“at all to rebut the inference in: favour of the title of the ‘party in 
possession cn which s, 110 of the Evidence Act is based if it is admitted - 
or shown that, whilst there is no proof that the transfer was for read 
“+ cash, the ostensible vendor was a Burman and ‘the land ancestral arable 
dand. No hard-and-fast rule can be laid down as to the exact weight 
which should be given to the inference arising from Such fact where it is 
contended, on the cther side, that the ‘transaction was ai absclute sale, . 
‘The Civil Court should endeavcur to ascertain and give effect to the in- 
tention of the parties to the contract lést mortgages made by Burman. 
agriculturists by way.of conditional sale, because actually made in the. 
> form of a sale, should be transformed in the majority of cases into 
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absolute sales, without regard to what the intentions of the parties to the 
contract were, but by mere application of a rule of evidence. 

¢ Maln Lunv. Ma Me Hla Bye * Pere eee as 

¥ Mortcace.—Evidence—Registered document—Contemporaneous unregis- 

tered document varying the registered document—Sale__.... sei 

——Money devcree—Enforcement of money decree against morigaged 

property sold toa third party—Mortgagee’s lien—Res judicata—Crvil 

Prosedurve Code, ss. 13, 43.]—In provinces in which the transfer of Pro- 

perty Act is not in force, it is open to a plaintiff holding a money decree 

on a mortgage bond to attach the mortgaged property so long as it is in 

the judgment-debtor’s possession and his interest in it has not been 

alienated ; but where the property. has already been sold to a third 

party, not a party to the suit, he cannot enforce such decree against such 


property. As the obligation to pay the debt and the collateral security ~ 


constitute but one cause of-action, a plaintiff who, instead of suing to 
enforce his mortgage lien, merely claims a money decree, is precluded 
under s. 43, Civil Procedure Code, from bringing a second suit on the 
same cause of action. : ; : 
Maung Po Thit v. Kutvan Chetty vee ove iss 3 
——Money decree—Movtgage decree—Mortgagee’s lien— Res judicata 
—Civil Procedure Code, s. 43, lust pavagraph.|]—A plaintiff who omits 
to obtain a mortgage decree and merely claims a money decree on a 
mortgage bond, cannot enforce his mortgage lien on the property after 
'- “it has been sold to a third party. . Ruling in Maung Po Thit v. Kutran 
.- Chetty followed. Rulings in suits decided before the amendment of Civil 
~ Procedure Code, s. 43, by Act XII of 1879, and’ in suits in provinces 
where the transfer of Property Act is in force held to be inapplicable. 
Maung Myat Min v, Maung Kyan ee eee : ; 
——— Res judtcata—Redemption of land, suit for—Rent—Sale we 
MORTGAGE BY DEPOSIT OF TITLE DEEDS.—Executory agreement—Registered 
instrument—Priority—Registration Act, s. 48—Equitable morigage ... 
MORTGAGE DECREE—Afplication for execution— Limitation—Limitation 
Act XV of 1887, Schedule II, Articles 178, 179—Civil Procedure Code, 
s. 230—Transfer of Property Act.|—A decree holder under a mortgage 
decree must apply for execution within thrée years from the expiry of the 





period fixed in such decree before sale of the mortgaged property can 


take place. _ : 
LL.R:, 8 AIL, 56, followed. 


Ayakanoo Padayachi v. R. M. A, R. Mutu Curpen Chetty wa. 5) 


MonreaG£ DEGRER.—Attachment before judgment in. suits for money 
decrees in Subordinate Court—Lien, upon corps by labourers—Foinder of 
receiver as defendant—Civil Procedure Code, s. 502—Attachment |... 

——-Martgagee’s lien—Res judicata—Civil Procedure Code, s. 43, last 
paragraph—Moritgage—Money decree ee soe, wer 

MortTGaGE DECREES, ExecuTion or—Civil Procedure Code,.s. 278—Attach- 
ment of property—Execution of money decrees ... rT) 

MorreaGE DEED.—Jnterest post diem—Separate causes of action—Right of 
mortgagee to sue for interest as tt accrues without calling in the princt- 
pal.j—Where a suit is based on a mortgage-deed containing a covenant 
to pay the principal and interest within a stipulated time, failing which 


interest was to be paid for such period as may elapse up to date of pay- — 


ment of the debt in full. 
Held—that the mortgagee has the right to sue for the interestias it 
accrues without calling in the principal, : 
Lu Buy. R. M M, Mutukarupan Chetty ies oe 


MOorTGAGE OF A BOAT OR OF IMMOVEABLE PROPERTY.—Cost of repairs—_ 


. Hirer of boat—Lessee of house we ae eee a8 toe 
MorreGaGE, SUBJECT-MATTER OF.—House not in existence.]—A house not 


in existence cannot be the subject of a mortgage. 
Maung Tun Hla and one v. Maung Hla ces eee ose 
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~ MORTGAGED PROPERTY SOLD TO THIRD™ PARTY; ENFORCEMENT—OF-MONEY———— 


DECREE acainst—Aortgagee’s lien—Res fudicata—Civil Procedure 
Code, ss. 13, 43-~Movrigage— Money decree vee 

Morrescer.—Burma Land and Revenue Act, s. 7—Adverse ‘title to land 
Morigagor ved tee 

MORTGAGEE, RIGHT OF, TO SUE FOR INTEREST AS IT ACCRUES. WITHOUT 
CALLING IN THE PRINCIPAL.— Mortgage deed—Interest— post diem— 
Separate causes of action ... oes abs vei soe 

——-——SUIT BY VENDEE OR—-TO ESTABLISH A RIGHT TO ATTACHED 
PRopERTY.—Good consideration—Bondfide transaction—Burden of 
pr oof —Civil Procedure Code, s. 283 ... ae 

MorrGaGRE's LIRN.—Res judicata-—Civil Pry ocedure Code, Ss. 43, last pam 
graph— Morigage—Money decree—Mortgage decree 

Res judicata—Civil Procedure Code, ss. 13, 43-—Norigage ~ Money 
decree—Enforcement of money decree against mortgaged proprety sold 
toa third party eee te 

Morrescor.— Mortgagee~ Burma. Land and Revenue Act, s, 7—Adverse 
title to land, ... was siete 

Moverabere prov ERTY.—Delivery of possession—Immoveable "proper ty— 
Delivery of title deeds—Completeness of gift~Gifts accompanted and 
unaccompanied by possession—Trust of tmmoveable property—Declara- 
tion and acceptation of trust--Death-bed gift— scesatiat of gift—Verbal 


eee 





gift ie sxe 
MUNICIPAL SLAUGHTER-LIOUSE RULES, — Lowey Burin Municipalities Act, 
Ss. 79—Slaughtering of animals notintéended for sale 3. 
Murver.—Crlpable honicide—Grave and sudden provocation—Burden ‘of 
proof—isvidence Act, s. 105-—-Criminal Procdure Code, s. 287 
Indian Penal Code, ss. 457, 450—Death caused at time of houses 


breaking by night . tee 








ber—Abetment—Co-operation—Gommon object—Indian Penal Code, 
$5. 34, 111, and 149.]—When several persons are charged. with murder 
on'the ground that the murder wasa probable consequence of an act 
by them, or because the murder was committed by means of several 
acts and the accused intentionally co-operated in the commission of the 
murder by doing any one of those acts, or because the murder was 
committed in furtherance or prosecution of the common object or inten- 
tion of all the accused, the law applicable is that to be found, not in 
s. 34 of the Indian Penal Code, which covers the case of a single act 
done by several persons, but in ss. 34, 111, and (in certain Contingencies) 
149 of the Indian Penal Coue. If ¢ ‘riminal liability for the offence of 
murder does not attach to the companions of the actual murderer, 
or to those who are alleged ¢o have abetted the murder or to have 
intentionally co-operated .in committing it under these sections, then the 
murder becomes an independent offence for which the actual murderer’s 
companions ztre not liable unless they are made liable by some special 
rovision, such as that enacted in s. 396 of the Indian Penal Code 
ta dacoity with murder). : 

Hakim Alt and two others v. Lae ape! ue a sa 
——--- Intention—Knowledge—Indian Penal Code, s. g02-—Plea of guilty 

—Charge defectively framed—Causing death ... 
————-Intention, Proof of and presumption of —I nian Penal Code, Ss. 400, 
clause (3)—Culpable homicide ae ise 
———Sentence of death—Criminal Procedure ‘Gods, s. 367, cl. (5) 
—Drunkenness—Intention—Reduction of death sentence. |— The fact 
that the accused was drunk may be considered in deciding what inten- 
tion the accused had at the time he committed a particular act. 

Nga Thet Hnin v. Queen-Empress ... ess ine 
———— Dacoiry wits—Indian Penal Code, 5s. 37, 111, 149, "706 
———~Facrs cosritorine—Fight—Mutual provocation. |— Where the 

accused without necessity goes out on to the road armed with a knife 


Criminal lrability of several persons for the act of one of their num-. 
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uttering a challenge to fight, and on the fight beginning uses his knife: ’ 


so as to cause the death ~ of his. opponent, whe has committed murder, 
and this, although the deceased may have: been until the’ fatal blow 


- was struck equally to blame with the accused i in the matter of provos' 


cation. 
_ Kwin Yav. Queen-Empress - 

MURDER, ORDINARY, AS DISTINGUISHED FROM MURDER IN DACOITY.—~ 
Reservation of death sentence for the pone mpage Sentence of 
death—Sex of accused 


MUTATION OF NAMES AND TRANSFER OF oocurancy RIGHT. Oral cons : 


tract—Entry in Thugyt’s Revenue Register No. I. 
MarTation OF NAMES, ENTRY IN DOCUMENT OF Sees or—Indian Evidence 
Act, s. 115—Thugyi’s Reyenue Register No. IX, Counterfoil form of 
Murua Consent, DIVORCE OF PARENTS BY—Son’s right of tnheritance— 
Buddhist Law Inheritence abe See 


Moros, PROVOCATION.— Murder—Facts constituting —Fight eee a 


N. 


NATURAL PARENTS ADOPTED CHILD RETURNING TO HOUSE or —Manuky é 


° 


X, 5—26—Buddhist law—Inheritance—Adopted child—Effect of separate 

living from adoptive parents—Adopted child also a blood relation “i 

NaTurE OF IMPRISONMENT IN DEFAULT.—Cviminal Procedure Code, ss. 106, 
125 (5)—Security for good behaviour—Personal bond of accused a3 

NECESSITY OF TAKING TROUBLE WHEN MAKING REFERENCES.—Dis strict 
Magistrates referring cases for revision 

NEGLECT OF DUTY BY HEADMAN oF WaRo.—Offence—Trial “and punish- 
ment by Deputy Commissioner—Revision of order by Divisional Com- 
missioner—Lower Burma Towns Act, ss. 6 (as amended by s. 4, Act 
XVIII of 1895) and &.|~— A headman of a ward rendering himself liable 
to be fined for neglect of duty under section 6, Lower Burma Towns 
Act, commits an “ “offence” within the meaning of the Criminal Proce- 
dure Code, section 4 (#), and such offence must be inquired into and 
tried, according to the provisions of the Criminal Procedure Code, b 
a Magistrate. “Section 8 of the Lower Burma Towns Act has no appli- 
cation to orders passed in criminal proceedings for offences under the 
Act.’ 

Queen-Empress v. Nga Zun and two others oe 
NEGLECT OF DUTY BY VILLAGE HEADMAN.—Sentence by Magistrate. eae 


Section 8 of the Lower Burma Villages Act authorizes a Deputy Com- | 
missioner to fine, suspend, or dismiss a village headman for neglect of ° 


duty. A Magistrate citing the abovementioned section as his authority, 
_ tried and convicted a village headman of neglect of duty and sentenced 
him to pay a fine. Held, that the Magistrate’s proceedings were with» 
out jurisdiction. 
- Queen-Empress v. Nga San Hla 
NEGLIGENCE, CRIMINAL RASHNESS anp—Care and caution—Indian Penal 
Code, ss. 79, 80, 299, explanation (1), 304A ae See 
NEGOTIABLE INSTRUMENT.—Pleading of own fraud—Promissory note — aes 





Reference by Lower Court—Question of law, precise and general state- 
ment of —Civil Procednre Code, s. ony =f remnenty note not negotiable 
—Consideration — ee sir : 
SIGNATURE TO A, OBTAINED py FRAUD... 

NEGOTIABLE INSTRUMFNTS ACT, s. 87.—Signing a pro-note ‘at different 
times 

—~——-, 8S. 42 AND “118, cL. (a). —Re, ference & Lower Court— Question of 
law precise and general statement of—Civil Procedure Code, s. 617— 
Promissory note not eee ee ee Instrument 


- —Presumption 
New EVIDENCE, GROUND OF DISCOVERY or—Civil Procedure Loide, Se 626— 


Review of judgment. ‘eee eee eve eee one 


Presumption—Negotiable Instruments Act, ss. 42 and 118, cl. (a)— .~ 
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"tts own judgment—TFoint and several promissory uote... wae 
New TRIAL ON AN. AMENDED CHARGE.—Further tugquiry—Additional 
evidence~-Criminal Procedure Code, ss. 221, 225, 232, 380, 535, 537— 
Duty of Sessions Fudge in confirmation of proceedings—Error, omission, 
or trregularity in charge... one ee is ae 
Non-PAYMENT OF PRINCIPAL WITHIN, SPECIFIED PERIOD.—/nterest—Pay- 
ment of principle with interest for a specified period, Stipulation for ... 
Notice OF SUIT ON DEFENDANT.—Lis pendens— Time of operation of eC 
NoricE TO ACCUSED,—Omisston.or. trregularity in proceeding—Insolvent 
adjudged to be imprisoned by an order under s. 50, Indian Insolvency 
Act—Offence—Criminal procedure .. ane wee ise 
Noricz To auit.—Suit for ejectment—Landlord and tenant ... cal 
0. 

OBJECTION BY DEFENDANT AS TO NON-JOINDER OF ALL THE PARTIES— 
Right of defendant to insist upon all the parties being joined as plaiu- 
tiffs—Omission of plaintiff to add parties—Contract suit ... dp 

OxsogNE worbs, Urrerine.—Iindtan Penal Code, s. 294—Code of Criminal 
Procedure, s. r06—Finding—Security for keeping the peace td 

OxssTRUCTED HERITAGR.—Foint property of re-united co-parceners—Foint 
and separate property, distinction between—Self acquired or separate 
property right of father to alienate—Sons’ claim on the ground of fraud 
by father—Hindu law—Interest of son during father’s lifetime in pro- 
perty not of the description in which the sons acquire a right by birth— 
Inheritance liable to obstruction—Mitakshara school—Survivorship .... 

Ovrence.—Criminal procedure—Notice-to accused—O mission or irregulari- 
ty in proceeding—Insolvent adjudged to be imprisoned by an order under 
s. 50, Indiazz Insolvency Act an nee tee sen 

Indian Penal Code, s..81—Vaccination Act, s. 6—Prohibition of 

practice—-Procedure—Criminal Procedure Code, s. 133—IJnoculation 

agninst small-pox tn areas outside of diet doce vee St 

Indian Penal: Code, s. 285—Letting off fire balloon... ane 

“Previous conviction "Whipping Act—indian Penal Code, s. 75 

— Conviction of offence before village headman ... 











OrreNncE PUNISHABLE UNDER Spectau or: Locan Acv.—Solitary confine- 


ment—Indian Penal Code,s.73 3 ie eh 
Orrence.—Triad, and. punishment by Deputy Commissioner—Revision of 
order by Divisional Commisstoner-—Lower Burma Towns Act, ss. 6 (as 
amended by section 4, Act XVIII of 1895) and 8—Neglect of duty by 
headman of ward, aie see cee sa nee 
OrFENCE BEFORE VILLAGE HEADMAN, CoNvicTIon or— Offence” Pre- 


vious conviction »—Whipt ing Act—Indian Penal Code, s. 75 


- OrFENDER ESCAPING IMMEDIATE APPREHENSION KY POLICK.—Prosecution 


by police-——Process of Criminal Court—Public Gambling Act. s. 13— 
Combling tra public place - oon ae = 
OvVeRInG BRIBE.-~Bribing a public servant—Indian Penal Code, ss. 214, 161 
and 116.\-—The accused offered a bribe of Rs. 90 to an excise officer to 
prevent 3 beage  ht against him for offences under the Opium and Excise 
Acts. The offence under the Opium Act was the possession of 4 annas 
weight of opium. Tor that offence the Magistrate imposed a fine of Rs., 
1o upon the ziccused. ‘The offence under the Excise Act was the possess- 
ion of 12 bottles sefnye, and the punishment awarded for the offence 
was a fine of Rs. 75. The Magistrate, besides sentencing the accused to 
pay a fine of Rs, 50 under section 214, Indian Penal Code, also ordered 
the confiscation of the Rs. go offered as bribe. 
Held,—that as the accused offered an illegal gratification to a public ser- 
vant whose duty it was to prosecute for om against the Excise Act, he 
should have beentried for the more serious offence of nbetting any offence 


under section 161, Indian Penal Code, but that the gravity of the offence . 
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in question rather depended upon the gravity of the offence which he 
wished to cenceal than upon the amount he offered, though the amount 
, offered as representing the degree of temptation should also be taken 
into consideration. 
Queen-Empress v. Re Baw... ais ee aes 
OmissION, ERROR, OR IRREGULARITY IN CHARGE.—New trial on an amended 
charge—lurther inguiry—Additional evidence—Criminal Procedure 
Code, ss. 221, 225, 232, 380, 535, § 537—Duty of Sessions Fudgein confirm- 
ation of proceedings nae see woe “ei 
Omission, INTENTIONAL, TO'GIVE INPoRMATION.—Factories Act, XV of 1881, 
Ss. 15 (1) as amended ‘by Act XI of 1891 3 Sees 
OMISSION OR IRREGULARITY IN PROCEEDINGS,—/nsolvent adjudged to be int= 
prisoned by an order under s. 50, Indian Insolvency Act—Offence—Cri- 
minal procedure—Notice to aceused se oes nee oes 
OMISSION TO SEPARATELY RECORD STATEMENT MADE BY EACIT PARTY AS TO 
AGREEMENT.—Statement in judgment of agreement come to between 
parties to a sutt—Correctness of statement madein judgment eee 


Omission OF PLAINTIFY TO ADD paRTIES.—Contract suit—Olbjection by de- 
fendant as to non-joinder of all the parties—Right of defendant to tnsist 
upon all the parties rb ae as plaintiffs... see : 

OPERATIVE ORDER.— Appeal to District Magistrate—Criminal Procedure 
Code, s, 123—Security for good behaviour—Confirmation orter of Ses- 
‘stons ‘Fuilce see Ses ‘ cas acs 

OPINION BETWEEN SESSIONS JUDGE AND Assussors, Dir VERENCK or—Duty 
of Sessions Fudee as to recording Ass+ssors’utew of facts... isa 

Orium.—Certificute authorising sale of, by licensed vendor —Presumption— 
Rules under section 5 of the Opium Act.j—It may ordinarily be pre- 
sumed that a person producing a certificate which -authorizes a licensed 
vendor to scll opium to the person named therein, and asserting or imply- 
ing-‘that he is the person named in the certificate is the registered con- 
sumer to whom the certificate has heen granted, and unless it is proved 
that the vendor had reason to believe that the person producing the certi- 
ficate was not the person named in it, the vendor should reasonably be 
held to be permitted to s:Il opium to the pers6n producing the certificate. 

Queen-Empress v. Ah We Shoke as rr ene ise 


Orium cass, REwarps In... bee ses ae ses 
Orium, Srancn For—Person requisitioned by Police Officer to attend— 


Failure to atlend as witness of search—Indian Penal Code. s. 187 ses 
OriUM-SMUGGLING, ISOLATED INSTANCE OF—Assumption of general corrup- 
tion of moral character. |—An isolated instance of opium smuggling on a 
large scale is irsufhiciert to justify the assumpti n of a general corrup- 
tion of moral character in thecase of an accused. especially where he has 
been found to have been mercly the tool in the hands of «thers, Whip- 
ping can only be inflicted in convictions under the Penal Codc.* 
Nea Kyl Seinge v. Queen-Empress we see ws 
Orrortuniry akPORDED TO DISHONFST DEBTORS TO REPUDIATE CLAIMS 
BASED ON UNBUS NESS-LIKE TRANSACTIONS ay oes 
Orrosite rarry, ArPEaRaNCE For—Confidential communication Prejudice 
of former ‘client—Affidavit of former client —Plzader and client eae 
Ortrion or MaGisStRatré TO ALLOW CoMPosiriON.—Z/ndian Penal Code, s. 
334—Criminal Procedure Code, s. 345—Compounding of offence 
“Or "Intearreration ov—Burma Municipal Act, s.8q.)—Held, that, for 
the sake of brev ty, the conjunct: ton “or” has ‘been used in section 84 of 
the Burma Municipal Act in the sense of “ or” and also in the sense of 
“and. : 


Queen- Empress v. Ma Aung Me * sis 
Onat sGkREMENT, COLLaT unat—Lvidence—Contemporaneous oral and 


written contracts eee ove eae ae 
ORSL AGREEMENT FOLLOWED BY DEED OF sae in iat Act, ss. 17, 
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* The law as to whipping has been amended in this respect. 
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“ORAL AND WRITTEN-CONTRACTS, CONTEM FORANEOUS—-Collateral orul agree- 
ment—-Evidence’> . .0. 0, ee 
Orax contracr;—Thugyz’s Revenue Register No. IX—Entry of miitation of 

"names and trans fer of occupancy right awe Tew ceen hay Sais 
ConTEMPORANEOUS, ADMISS'BILITY OF PROOF OF EXISTENCE OF— 
Indian Evidence Act, s, 92, proviso, 1— Written contract ae 
ORAL orDkR, DISOBEDIENCE BY, AN ACCUSED PERSON ALREADY BOUND TO 
’ APPEAR -BEFORE-A MAGISTRATE OF. AN—GIVEN BY POLICE OFFICER TO 
to REMAIN AT A CERTAIN PLACE ac see if “es 
ORDER AMENDING DEGREE NOT A DECREE NOR.AN AP! EALABLE ORDER — 
Decree, Amendment of, Furisdiction of Appellate Court alone to make— 
Revisional power of High Court to deal with order amending decree .., 
ORDER AS -TO DISPOSAL. OF PROPERTY PRODUCED BEFORE MacisSTRATE 
RESPECTING WHICH ACCUSED APPEARS TO HAVE COMMITTED AN oOB- 
FENCE:—Criminal Procedure Code, ss. 88, 89, 523, 512, §17—-Property 
attached-as belonging to an accused, Claims of persons to—Enquiry by 
tia Magistrate aes Ys, Pelee oe : ra 
ORDER FOR DETENTION IN A REFORMATORY PASSED IN LIEU OF A SENTENCE 
OF WHIPPING.-—Keformatury Schools Act, ss. 8, 16—Power of High 
Court to deal with an order of detention in a reformatory passed bya 
Magistrate without authority.|—A boy of nine years convicted of theft 
was sentenced tc. r5 stripes and in lieu thereof was ordered to be detained 
in the reformatory for seven years, © — 
- Held, that,—under.section 8; Refcrmatory Schools Act,an crder for de- 
~ tention'in 4 reformatory can only bé passed in lieu of a sentence:of trans- 
portation or imprisonment, and. that cc nsequently the order was illegal. 
Held, also,—that section 16, Reformatcry Schools Act, does net bar the 
‘Court.of the Judicial Commissioner to deal as a‘ High Court with ancrder 
of detention in a reformatcry passed bya Magistrate withrut authority. 
Puttu v..Queen-Empxess.  .. Rares dee 
ORDER FOR DETENTION IN A REFORMATORY PASSED IN LIEU OF SENTENCE OF 
; FINE.— Imprisonment as a substantive sentence and imprisonment in de- 
fault of. payment of fine—Conditional order—Reformatory Schools Act, 
s. 8.]—Section 8 of the Reformatery Schools Act dces not refer to impri- 
sonment awarded in default of payment of a fine to which an offender 
has been sentenced. : : 
There is no authority for directing that imprisorment in a reformatory 
s;_ Shall terminate on payment of a fine. | Sede) 
-\ Queen-Empress v. Nag Po Sin ws eee n ae 
OrpEr FOR’ DISFOSAL OF PF.OPERTY PRODUCED AT CRIMINAL TRIAL.—Fro-- 
- perty as to which no offence appears to have been committed— 
Procedure. Code, 8.517) +10. ats see tee . oe 
“OrDER oF. aceuirraL.—Revisional jurisdiction of High Court—Right of ap- 
‘peal by Local Government—Criminal Procedure Code, ss. 417, 439.)— 
The High Court will not ‘ordinarily exercise its powers‘of revison in the: 
case of an acquittal, the right of appeal against such acquittal lying with 
the Local. Government under s. 417, Code of Criminal Procedure. . - 
Queen-Empressv. A, Haung — see whee pee ae 
-ORDER Of CONFISCATION BY APPELLATE .COURT WHERE NO. CONFISCATING 
‘ORDER. HAS BEEN MALE BY CONVICTING CcURT.—Forest Act, s. 54—~ 
Arakan Forest’ Rule made by Government—Rules 2-and 13—Arakan 
Forest Rule 13, so.far as it relates to Rule 2, held to be ultra-vires—Sen- 
tence of fine altered to one of imprisonment— Enhancement of sentence by . 








see ose 
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Appellate. Court on appeal—Criminal Procedure Code, s. 423° + see 
_ORDER OF IMPRISONMENT IN ANTICIPATION OF DEFAULT.—Criminal Proce-- 
‘+2. dure Code.s.488—Maintenance ° ..; ioe 


- ORDER OR DECREE, APPEAL FROM—Civil Procedure Code, s. 54g—Lower 
Burma Courts Act, s. 24~~Order requiring securtty for costs bays 

_ ORDER PASSED IN EXECUTION BETWEEN PARTIES TO SUIT;—Decree—Appeal 

—Execution of decree—Varying of decree Civil Procedire Code, s. 244.) 

-Ail orders passed in execution between the parties to the suit in which the 
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decree was passed, or their representatives, fall under section 244, though 
they may be passed under any of the succeeding sections dealing with the 
execution of decrees, and, if such orders are not specified in section 588, 
they are decrees and are appealable. 

A court executing a decree has no power to vary the decree, however 

harsh it may seem. ° : 

Maung Lu Nyo and two others vy. Maung Hla Pyu es ave 375 
“ORDER REQUIRING SECURITY FOR Costs,—Order on decree, appeal from— ‘ 

Ciutl Procedure Code, s. sg9-Lower Burma Courts Act, s. 24.|—An order 

passed under section 549, Civil Procedure Code, is not appealable either 

as an order or decrce. As an order it would not be appealable under 

section 588, and asa dceree it is not “a final expression of an adjudica- 

tion uponany right claimed or defence set up ” within the meaning of the 

first paragraph of the definition clause relating to “decree” in section 2 

‘of the Code. Such an order is als) not appealable under section 24, 

Lower Burma Courts Act, since it is not one affecting “the merits of the 

case.” 

Courts are,not bound to reject appeals under section 549, Civil Proce- 
dure Code, nferely because security is not furnished within time, but time 
shouid not be extended without good cause shown, 

Tun Uv. Pha Rt te ne Pre a see see 556 
AORDER REVISED OR MODIFIED BY LOWER APPELLATE Court.— Appeal 
barred by Civil Procedure Code—Appeal allowed by Lower Burma Courts 
Act, s, 22.)—Where a l.owcr Appellate Court reverses or modifies an 
«order of the Court of First Instance, an appeal ‘lies under scction 22, 
Lower Burma Courts Act, though no appeal would lie under the Civil 
Procedure Code. oD 
Abdul Karin v. Nawasis 4. wes eg ee aie 510 
“ORDER UNDER S. 145, CRIMINAL Procrpure Copg.—Dispute as to im moue- : 
able property —lnquiry as to possession wee PS let eee 
“ORDERS MADE IN EXECUTION.—Fudgment or order obtained by manifest— 
fraud—Competency of Court to vacate any such judgment order oes 639 
“ORIGIN OF SUIT DIFFERENL.—Croil Procedure Code, s. 13~-Res judicata— 
Cause of action, Identity of Sa Se an ves 490 
“ORIGINAL JURISDICTION, EXERCISE OF—BY APPELLATE Court.—Right of 
appeal to the Court of the Fudicial Commisstoner.|—In an appeal from 
the decree of a Court of First Instance, the. Deputy Commissioner sct 
aside the decree of an original court of competent jurisdiction and then 
passed a new decrec in proceedings styled a regular suit in the Court of 
“the District Judge. 

Held,—that an Appellate Court cannot give itself jurisdiction to try the 
case as an original suit under its original jurisdiction in this manner. 

The further decree thus made in the suit is a pseudo-original decree. 

It dues not follow that because an appellate court, inan appeal from 
an original decree, calls its proceedings a regular suit, that appellate pro- 
ceedings do become an original suit, or that its further decision in such 
pseudo-original proceedings becomes less liable to appeal in the Court or 
the Judicial Commissioner. : 

Moideen Bawa vy, Allandua ss jae eee cae tee 22 
ORIGINAL JURISDICTION, EXERCISR OF, BY: APPELLATE: Court—Right of 
appeal to the Court of the Fudicial Commissioner.|—In an appeal from 
a decree passed by a Court of First Instance, the Appellate Court sect aside 
the original decree in the suit and then, styling its further proceedings 
an original suit, passed a decree as if in an original suit. On application 
being made to the Court of the Judicial Commisstoner for stay of execu- 
tion of that further decree, Held,—that the further proccecdings, though 
‘styled’ an original suit, must be treated asa continuation of appellate . 
proceedings in the same appeal from an original decree already passed 
in the same suit. bias 
_ The application for stay of execution of a pseudo-original decree passed 
an such further appcliate proceedings by a Court of Kirst Appeal is pro- 
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cial Commissioner. 
Moideen Bawa Vv. Allandoo- 3° > ve 


665 ____one 


perly made to the Court of Second Appeal, that is, the Court of the Judi- 


; P 

Parvon.—Accomplice—Criminal, Procedure Code, s. 337.]—In a case not 
_ triable exclusively by a Court of Session or a High Court, a pardon can- 
- not be granted under the provisions of section .337, Criminal Procedure 
Code. In such a case the evidence of an accused person who has been 

__.illegally pardoned is inadmissible. 
Nga Tha Hla and two others v. Queen-Empress ... oe ake 
PARENTs AND CHILDREN.—Right of parents to a share of the property of thetr 
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an 


5x 


deceased children where such have been living together—Inheritance—- 


Buddhist Law ... e eee Ses aus re 
PAaRENTs, DIVORCE OF—BY MUTAL CONSENT.—Son’s right of inheritance— 

- Buddhist Law .. os ase aes tas wee 
PARENTS PREFERRED TO BROTHERS AND SISTERS AND GRAND-PARENTS TO 
UNCLE AND aunts.—Buddhist law—Inheritance—Ascent of inheritance 

when it cannot go by descent tes axe si oa 
~“PaROL CONTRACTS EVIDENCED BY WRITING.—Distinction in Eugland and 
in India between parol contracts and deeds sealed and-delivered —Execu- 


tion of docement by different persons at different times... as 
PaRTITION BETWEEN FATHER AND DAUGHTERS, THE CHILDREN ‘OF SUCCES< 
SIVE WIVES, ON THE FORMER MARRYING AGAIN.— Buddhist Law - Ae 


’ PARTITION -oF PROFERTY JOINTLY ACQUIRED DURING ONE MARRIAGE 


"116 

‘ ae 
524 
640% 
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BETWEEN THE CHILDREN BY THAT MARRIAGE AND THE CHILDREN BY _ 


AROTHER MARRIAGES.—Maaukyé X, 66,67—Buddhist Law ... 


| TITION ON DivORCE.—Property inherited by wife—Payin and letthetpwa 


_. broperty— Buddhist Law—Husband and wife ... 5% ee 
Parta—TIr.e, VALIDITY oF, TO LAND UNDER, OBTAINED FRAUDULENTLY... 
Parra Grant.—Suit for récovery of possession of land granted under patta— 

Reference to Revenue authorities—Burma Land and Revenue Act, ss. 4 

_ and 17—Tatle to land in possession by prescription—Status of landholder 
Patras, RIVAL CLAIMS TO HOLD THE SAME LAND UNDER DIFFERENT —Furis- 
diction of Civil Court—Lower Burma Land and Revenue Act, ss. 6, 55, 


; and 56 Lae ee Se rer: ae sine 
Payin anp Lerrerewa Prorerty.—Buddhist law—Husband and wife— 
Partition on divorce—Property inherited by wife atk ee 


PAYMENT OF. FINE, SENTENCE OF IMPRISONMENT IN’ DEFAULT OF—Lower 
Burma Véllages Act,s.13—Indtan Penal Code, s.65—General Clauses 


Act, -s. 5 weet Sees aa sate oes eee 
PAYMENT OF PRINCITAL WITH INTEREST FOR A SPECIFIED PERIOD STIPULA- 


TION FOR —Nox-pavment of principal within specified. period—Interest.... 


» Penwat Cope (Act XLV or 1860), ss. 463, 471—“ Fraudulently,” Meaning 


of—Forgery—Using a forged document. eee see cous 
Persury. —Defamation—Evidence, Intentionally false, of witness in a judi- 
cial proceeding ‘ $35 wee 


PERMANENT LEASE—Fresh lease—Agreement to-rescind permanent lgase.|— 
The defendants, holding a permanent lease of certain lands, executed a 
fresh lease agréeing to pay higher rent and to vacate thé‘fand at the end 
of the year. Plaint‘ff aileging that defendants at the end of the year had 

given up the land and had again forcibly taken possession, had, as 


owner, tu eject defendants and.to recover damage for wrongful possess: _ 


ion. : ie 

__ Held,—that defendants were entitled to fali back upon their permanent 
lease ; that plaintiff cannot be heard when he pleads that at the time the 
new lease was executed he-was not aware of. the existence of the pers 
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manent lease, and when he also pleads that the new lease was in rescission - 


of the permanent lease. ae ‘ es 
Held, also,—that there was no consideration‘for such‘ rescission. 
Ainuddin and another v. Abdul Goffur. . .. Si es Sees sae 
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‘PERMISSION TO ERECT SHED ON LAND, RevocaTion or ~—Rights of parttes, 
where Government is not a party, how to be decided—Purchase of land 
tncluded in village site by non-resident : as tee 

IPERSON CHARGED WiTH OFFENCE BY POLICE, BUT DISCHARGED BY MaGis- 
TRATE—Accomplice.|—A person charged with an offence by the Police, 
but discharged by the Magistrate «after examination of the witnesses for 
the prosecution because it was found that no case had been made out 
which, if unrebutted, would warrant his conviction, cannot, be said to be 

“an Becunipice simply because he had been sent up by the police for 
trial. : 
Nga Maung v. Queen-Empress 2 aye sos Sse ave 

PERSON IN LAWFUL POSSESSION OF LAND WRONGFULLY DISPOSSESSED.— 
Title.|-A person who is lawfully in possession of land, though he may 
have no other title, is entitled to recover possession from another person 
who has no title and wrongfully enters into possession. 

Maung Kyaw v. Maung An ... ioe tee one see 

PERSON REQUESTIONED BY POLICE OFFICER TO ATTEND SEARCH —Jailure to 


attend as witness of search—Indian Fenal Code, s. 187—Search for — 


opium teee oes wee abe ane 
Puen UNSUCCESSFULLY PROSECUTED FOR A CRIMINAL OFFENCE, PREVENT- 
‘IVR PROVISIONS OF THE CRIMINAL JAW acatinsT]—If there are any 
grounds for putting-the preventive provisions of the criminal law in 
mation, such grounds should be apparent before that person has been 
unsuccessfully prosecuted for a criminal offence. : 
Nega‘Hme v. Queen-Empress ng sas aes Sass 
- ‘Personal BOND OF accUSED.—Imprisonment in default, Nature of—Cri- 
.,. mbnal Procedure Code, ss. 105, 123 (5)—Security for good behaviour  ... 
> PLAINT DISCLOSING NO CAUSE OF ACTION.—Defect in plaint how cuvable.J— 
Where a plaint discloses, when strictly read, no cause of action, it is not 
compulsory to dismiss the suit ; the defect in the plaint may be cured by 
the facts elicited during the examination of the parties which do appear to 
show a cause of action, but the plaintiff should not be allowed to makea 


case absolutely inconsistent with the plaint. Where there is absolute in- | 


consistency bétween a statement in the plaint and a statement made by 
the plaintiff under examination on a material point, the proper course ts 
to have the plaint amended if such amendment is not barred by the pro- 
viso to section 53, Civil Procedure Code. “ 
Ma Ngwe Uv. Sit Pyaw sos ae: wea 
#PLSINT OR MEMORANDUM OF APPEAL, AMENDMENT OF—Case inconsistent 
with that originally pleaded — Civil Procedure Code, ss. 53—Fresk point, 
' presentation of, in first or second appeal se on aes 
‘PLAINTIFF ABANDONING GROUNDS SET UP IN PLAINT AND SETTING UP NEW 
CAUSE OF aCTIoNn.—Procedure—Civil Procedure Code, ss. 53, 147—149.| 
—Wifle’suing under Buddhist law for divorce abandoning the grounds 
" set up in her plaint and allowed to set up an entirely new cause of action. 
If the suit is not dismissed, or the plaint not returned for amendment 
under s. 53, Civil Procedure Code, the Court may, at any time before 
passing the decree, frame additional issues on such terms as it thinks fit, 
s. 149. : 
Ma Kiny. Maung Gale— ... sits 
‘PLAINTIFF ALREADY IN POSSESSLON.—Form of suit—Suit for possession of 
land ewe tee Meee sae 
-Pigea or accuse, ADMission or—Code of Criminal Procedure, ss. 164, 350 
— Evidence Act, s. 24—Commitment by Magistrate on evidence partly 
recorded by him and partly by another who had not ceased to exercise 
jurisdiction—Its regularity—Confession of accused—Inducement to 
conyess one see eae eee tee eee 
-PLEA a Guitty.—Charge defectively framed—Causing death—-Murder— 
Intention—-Knowledge—Indian Penal Code, s. 302.) —Whete an accused 
person is recorded to have pleaded guilty to a charge defectively framed 
in’ material respects and there is nothing on the record to show that the 


4 


aoe eee 


Ixxxv. 
L ages. 


117 


457 


484 


406 


254 
63r 


337 


518 


#30 
644 


5z 


“1xxxvi. . INDEX. 





Page. 





: ; Se ee eee Sew 
charge ‘was properly explained to the accused, an Appellate court or 

‘ court of reference should not accept the plea as a plea of a guilty creating 
a bar to an appeal. 

“Causing. death” is not necessarily murder, To constitute murder there 
must have ‘been the intention to ciuse death, or the knowledze that 
death would be the most probable result of the act done, and such 
intent or knowledge should be set out.in the charge framed against the 
accused. : 

Nga Nge v. Queen-Empress eee oe aes eee 

SPLEADER AND CLIENT.— Appearance for opposite party—Confidential com- 
munication —Prejudice of former client—Affidavit of former client] ~ 
A pleader:after his dismissal without misconduct on his part, or after 
the close of the business, is at liberty to take sides against his former 
employer, provided alw tys that he has no secrets to carry with him: that 
can be used to his former client’s prejudice, A strong case must’ be 
made out as a ground for an order restraining a pleader from acting in 
any particular case, but an affidavit of a person who says he made a 
confidential communication pertinent to the now pending suit without 
requiring him to go into details will be generally sufficient. 

In the matter of F. Dantell, Advocate ? ss See eer 

4PLEADER DiSCLOSING ‘COMMUNICATION MAPR BY CLIENT.—ZJnadmissible 
evidence—Evidence Act, s.126.|—A statement volunteered by a pleader, 
disclosing ary communication made to him in the. course and for the 

- purpose of his employment as such pleader by his client, is inadmissible 
in evidence even i! offered upon oath, 

Ma Pawyv. Maung Kyin .., ane Sas 

“PLEADING OF OWN PRAUD.—Promtssory note—Negotiable instrument . .. 
PocGalika AND Sancuika Girrs —Jndividual and general gifts—Claim on 
poggaliku kyaung by vecipient after he has left the priesthood—Bud- 
dhist law-=~ Gifts to priests eee aes KK = 
POGGALIKA PROPERTY OF PRIEST, RIGHTS OF DISPOSAL BY OTHER MEMBERS 
OF THR SAME ORDER FOR FUNERAL EXPENSES OF- DECEASED OWNER.— 
Buddhist law .... 335 os “ke ees ine 
Pouice AcT, SS. 30, 3f-—Singing in the streets at nights, powers of Police 
: to regulate we ib: vee eee as = 
JPOLICE DIARLKS, — Criminal Procedure ‘Code (Act X of 1882), ss. 161, 172— 
| Statements of .witnessesrecorded by Police officers tuvestigating under 
Chapter XIV of the Criminal Procedure-Code_ ... 53% ea 
POLICE INVESTIGATION.—Mapgisterial enquiry—Indian Penal Code, s. 214 

-—Criminal Procedure Code, ss. 275, 438, 532, 537,—~Valide sanction— 

Fresh sanction —Limitation—Sanction to prosecute for fulse charge ? 
*# Porics Orricer,” COoNnsTRUCTION O}f THE TERM.— Confession to a ywa- 
thugyi—Evidence Act, s. 25 —Irvelevant evidence eee eee ie 
mnt CRIMINATING STATEMENT MADE BY ACCUSED TO A—INADMISSIBLE 
IN EVIDENCE.~—Acguittal, a9 aes against—how to be dealt with by Ap- 
pellate Court—Criminal Procedure Code, s. 172--lividence Act, ss. 124, 
125, 25, 26 and BER pang entry tn repister— Confidential *cor- 
respondence between Police officers, Accused’s right to sec... cae 
'Poxrick Oriscers, CONFIDENTIAL CORRESPONDENCE BETWEEN, ACCUSED’S 

- RIGHT TO SER—Cyiminating statement. made 1by accused to a Police 

officer inadmissible in evidence—Acquittal, Appeal against—how to be 
dealt with by Appellate Court—Criminal Procedure Code, s, 172—Evi- 
dence Act, ss. 124, 125,25, 26and 30—~Forgery—false entry in register 

STATEMENTS OF WITNESSES RECORDED BY, INVBSTIGATING UNDER 
Crarrer XIV or THe CriminAL Procepure Cope—Police diartes— 
Criminal Procedure Code (Act X of 1882), ss. 161, 172 er, 


mee see 





‘Police, PERSON CHARGED WITH OFFENCE BY, BUT DISCHARGED BY Ma- _ 


: GISTRATE.—A ccomplice ... aoe aes Nera ee 
i Possession.—Unyegistered trust decd—Regtstration—Admissiblity in evi- 
dence’ ~~ wee wee eee vee tes ate 
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Possxsston, BY PRESCRIPTION, TITLE TO LAND IN—Status of ienduohie 
Pata grant--Suit for recovery of possession of land granted under 
patia—Reference to Revenue authorities—Burma Land and Revenue 


Act, ss. 7 and 17—Title to Land in possession by prescription eve, 


DEED OF GIFT WITHOUT DELIVERY ilies cso of deed, 
effect of Buddhist law... 








Completeness of gift—Gifts accompanied and unaccompanied by posses 
ston—Trust of pumas le property—Declarction and acceptation .of 


trust—Death-bed gift—Validity of «gift—Verbal gift—Moveable pro- 


perty ee wets . ees tee ase 
DisHonest—Proof—Recent—Possession cf stolen property—Theft 
ee LIMITED PERIOD BY GRANDFATBER—Ancestral property- 
an ie eve 
———— FOR A PARTICULAR LIMITED PURPOSE—Gratuitous bailment—Cus- 
tody—Constructive possession by owner—Indian Contract Act, s. 108, 
exception 1—Sale by care-taker—Title 
Inauiry as To— Order under s. 145, Criminal Procedure Cote— 
Dispute as toimmoveable property .». as 
—_— OF HOUSE-SITE, Suir FOR—Reference to "Revenue authorities 
Lower Burma Village Act, s.6, cl. (t)—Burma Land and Revenue Act, 
S. 4—Sutt for possession of “house-site 
~——-~—— OF LAND GRANTED UNDER PaTTA, SUIT FOR RECOVERY " or—iefér- 
ence to Revenue auhtorities—Burma ‘Land and Revenue Act, ss, 7 and 
“17—Title to land in possession by ene ee of Jandholder— 
“Patta grant... sve. Sse 


OF LIQUOR OR SPIRIT— Excise ‘Act, SS. 41, 22, 3, cl. (k). ‘= Che pos- 
session of liquor or spirit illicitly obtained or manufactured, but within 











oo o- 





— 


_ the quantity allowed by sections 21 and 3, clause (&), of the Excise Act, 


~ is not an offence punishable under section 41 of that Act. 


Queen-Empress v. Kya Ban ... 
OF STOLEN PROFERTY, Recent.—Theft—Dishonest possession — 


Proof. sae sa fee 
Power oF Arrevuirs Court TO ENLARGE TIME FOR PAYMENT PRESCRIBED 
IN DECREE—Formality of order making decree absolute—Practice 
Appeal from mortgaged decree ove 
Powerk-or-ATTroRNEY.—Kegistration Act, .s. ti Pedaeie Law—Sale by 
wife of joint property—Its validity—Consent of husband ... owe 
Powsr or DepuTy CoMMISSIONER TO REVISE YWATHUGYI’S ORDER.—~ 
Lower Burma Village Act, ss. 9 and 20, clause .(2)--Disobedience of. 
Ywathugyi’s order eee tee wee 
Power or Hicn Court To DEAL WITH AN ORDER Of DETENTION IN 4 RE- 
-FORMATORY PASSED BY A MAGISTRATE WITHOUT AUTHORITY.—Order for 
detention ina reformatory. passed in lieu ofva senténce of whipping— 
Reformatory Schools Act, ss.8—16... ove see 
POWER OF HUSBAND TO ALIENATE PROPERTY WHICH HE HAS INHERITED 
AFTER MARRIAGE.— Buddhist Law—Letthetpwa and Hnapazin property 
—Property acquired after marriage, Interest of husband or wifein ... 


PowER OF SESSIONS COURT TO RE-OPEN AND CANCEL AN ORDER PASSED BY 
1v.—Criminal Procedure Code, s, 520.]. The Criminal Procedure Code 
.does not confer any power on a Sessions Court to re-open and cance! an 
otder-passed_by it under s. 520 of the Code after the Sessions Court. has 
pronounced and delivered a judgment refusing to interfere with the order 
passed under section 517 by a court subordinate to it. 

St Ny-un v. Queen-Empress and Suleman Abao. Suleman Aboo (on behalf 
“Of the Pearl. Company, Bassein) and Queen-Empress v. Sit Nyun 

PewWER To ENLARGE TIME.—Principles and practice of Chancery Court— 

Decree for redemption with foreclosure clause added bax ia 


‘POWERS OF APPELLATE Court.—Criminal Procedure Code, s. 523 (6) 
Practice. —Appeal from mortgage decree—Power of Appellate Court to en- 
large time for payment prescribed tn decree—Fe ormality of order makes: 


decree absolute eee eas aes eee 





DELIVERY oF Jmmoveable property, Delivery of title-deeds——. 
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Practice—Civ:l Procedure Code, s. 171—Additional witnesses, Power of 
Civil Court to call for— Civil Proceedings between parties . ae 
———— Civil Procedure Code, s.622—Lower Burma Courts Act, ss. 24, 26 
Second appeal, order refusing leave to file—Appealable order—Appli- 


cation in revision steel a eng se ai ass 
pane ae Civil Procedure Code, ss. 545, 546 —Execution, stay of, application 
‘or— aa sae ate 


—_— 





Criminal Procedure Code, s, 418—~Procedure of Sessions Fudge in 
cases where a sentence is not appealahle. where he considers that a fine 
smposed is too heavy tee one ce oe eer 
Examination of petitioners in uncivilised parts of Burma—Letters 
of administration or Probate, Application for—Court fee, prepayment 
of—Court Fees Act, ss. 19 (hk), 19 (1)— ee a as 
Insolvent Debtors Act, ss. 24, 26—“Voluntary” delivery vais 
wm —— Report to High Cort, Form of—Criminal Procedure Code, s. 45 
—Circular Orders, s. 219—Usurped jurisdiction—Magistrate incompe 
tent to pass adequate sentence—Inadequate sentence—Snpervision by 
District Magistrate—-Responstbility of High Court—Interposition of 
High Court... « ves oo 23 wee ss 
or CuHancrry Court, Prixcietes anp.—Decree for redemption 
with foreciasure clause added—Power to enlarge time 
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Pre-emprion.—Successtons ant inheritance—Buddhist Lew—Karen Chris- 


ttans—Indian Succession Ac’, s. 332-\—The right of pre-emption among 
Buddhist is an incident of the Iaw of succession and inheritance, and 
cannot be separated from it. Karen Christian converts in matters of in- 
herittance and succession are governed ndt by the Buddhist Law but ly 
the Indian Succession Act, 1865, Karen Christian not having been ex- 
empted under section 332 from the operation of that Act. 

Ebrahim v. Arasi and another a see Lae oe 
PREJUDICE OF FORMER CLIuntT.—Affidavit of former client—Pleader and 
client—A ppenrence for of posite party—Conjfidential communication 
PRELIMINARY ENQUIRY.—Criminal Procedure Code, ss.195, 476—Sanction 

to prosecute—Private presecution—Complaint ... 


PRESENCE AND PRIVITY OF MAnaGER TO SALES.—Facise Act, s. gg—Illegal - 


sale by servani of Managir of licensed liquor shop was see 
PRESRNTATION AND ADMISSION OF PLAINT.—Limitation—Linitation Act, s. 
4—Court Fees Act, s. 28—Civil Procedure Code, s. 54 (bs—Justitution of 
sutt—Insufficiently stamped plaint ... sre owe see 
PRESENTATION OF APPLICATION VOR REVIEW AFTER EXPIRATION OY PERIOD 
ALLOWED FOR APPraL~—Lynitation Act, s. 5—~Appeal, admission of, 
after period of limttation—Exclusion of time consumed in application 
Sor review of judement and of period occupied by the Court in disposing 

of such application ae “ak Bnc wee wee 


PRESENTATION OY FRESH PLAINTS, IN FIRST OR SECOND APPEAL.—Amend= 
ment of plaint or memorandum of appeal—Case inconsistent with that 
originally pleaded—Civil Procedure Code, 5. §3 ++ a ea 

Presumer10N,- Nepotralle Instruments Act, ss. qaand 118, cl. (a) Refers 


ence by Lower Couri—Question of l.w, precise and general statement - 


of— Civil Procedure Code, s.617—Promissory note not negotiable—Con- 
stderation—Ni gotiable Instrument .. ee tes one 


Presumrriox.—Kules under section 5 of the Opium Act—Certificate 
authorising sale of opium by licensed vendor ... one oe 
comm Second appeal—Review (f judgment in second appeal—Error of 
law—Erroncous finding of fact—jurisdiction—Buddhist law—Hus- 
band and wife— Husband or wife dealing singly with joint property... 


————— BY APPELLATE Courts—Mistakes and corrections in documents ... 
IN YAVOUR OF RESERVATION OF RIGHT TO REDEMPTION.—< ondi- 
tional sale—Absolute sali—Eurden of proof ae ies Coe 
Presumptive rroor.—Prof of a document, stages in the—Thugyi's register 
~—Revenue Register No. 1X, entries in ate oe oe 
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PPREVENTIVE JURISpICTION oF Macistracy.—Criminal Procedure Code, 
Chapter VIIIJ-A distinct advantage conducing to the general wel- 
fare, is gained by multiplying private interests which coincide with the 
public interest shared by the community at large in the maintenance of 
public order. Such private interests coinciding with the public interest 
beceme multipl'ed when private individuals undertake a personal res- 
ponsibility for the good behaviour cf others whose conduct has become a 
menace to the social order, of the community in which they live. This 
advantage is missed when Magistrates incautiously make the security 
demanded too heavy in amount or too lcng in duration, so that the actual 
result of enforcmg the provisions of Chapter § of the Criminal Procedure 
Code is to transfer bad characters in undue rumbers to the jail in- 
stead cf binaing them cver and leavieg them free to gain an honest 
livelihood. 

But the extent to which the preventive jurisdiction of the magistracy 
under Chapter 8 of the Criminal Praceedure Code is at any particular 
period and in any districts exercised, is dependent upon executive policy 
more than upon judicial control, 2s no effective judicial contro) cver 
magisterial action in this matter has been provided for as long as the law 
is net exceeded in individual cases, 

This court can therefore only rely upon the good sens+ of the Magis- 
trates, and especially District Magistrates, to sec that it is only cautious 
discrimination and watchful care no their own part in exercising their 

“preventive jurisaiction under Chapter 8 ef the Code which can prevent 
the administration of this branch of the criminal law becoming harsh and 

2 oppressive. 
Queen-Empress Nga On Ses aoe ‘ele 

“PREVENTIVE PROVISIONS Ov CrarrTER VIET, CriminaL Procrnure Cons ; 


HOW THEY SUOVLD BE USED BY MacistratrKs.— Criminal Procedure 

«Code, 8 124—Seeurity order, Procedure as to... ove os 
‘Previous conviction. Meashre of punishment—Evidence Act s. §4.\—A 

Criminal Court is not debarred by section 54 of the Evidence Act or by 
any other of its provisions from considering any previous convictions for 

‘the purpose of dctermining the ameunt of punishment on the prisoner 
being convicted of a fresh offence. Enhanced sentence under section 75, 
Indian Pennl Code, explained. 

Queen-Ismpress v. Nea Pyi Pon aan ag ae 
Priority of date of, to the commission of another offence to render 
an accused liable to enhanced punishment or to whipping as an ad- 
ditional punishment.J—A previous conviction, to render an accused 
liable to enhanced punishment or to whipping as an additional punish- 





ove 


one 





ment, must have been bad before the commission of the offence for which - 


it is proposed te inflict such enhanced punishment or whipping. 


soe 





Queen-Empress v. Nera Po Sheiu ae as aes 
— Whipping Act, Indian Penal Code, s. 75—Conviction of offence be- 
fore village headman— Offence” re vee ane 
“Grour” OF OFYENCES — Whipping 


“PREVIOUS CONVICTION FOK SAME 
Act, s. 4—Charge—Seulence—Whipping added to imprisonment, 
PPREVIOUS CONVICTION OV OFFENCE BEFORE VILLAGE HYANMAN —Pusish- 
ment—Confinement—JImprisonment —Indian Penal Code, s. 75 —Whip- 
ping Acts s. 3—Lower Burma Village Act, s. 7.)—When a person has 
been convicted of theft and punished under the Lower Burma Village 
Act by a village headman and is. subsquently convicted under the 
Indian Penal Code of theft, committed after the first conviction, he is not 
liable ta enhanced punishment under section 75, Indian Penal Code, or 
1o-whipping in addifion to imprisonment under section 3 of the Whip- 
ping Act, but the previous conviction should be taken into consideration 
in awarding punishment. F 
Onveen-Empress v. Maung Gyi, Selected Judgments, page 549, overruled, 
and suling in Queen-lempress v. Kya Gating, Printed Judgment, page 
315, upheld. 
‘Queen-Empress v. Nea Tha Kaing ee ahs és oes 
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‘Paeviovs, CONVICTION TO BE SET OUT IN-THE CHARGE. —Revision by Magis- 








trate of his own illegal sentence —Criminal Procedure Code, ss. 22T,~ 


395—Whipping, Sentence of —Whipping added to inpristnnnent, Sen 
tence of — wae aes 

‘PREVIOUS DISCHARGE OF ACCUSED. —Criminal Procedure Code, ss. 436, 437, 
403, and 191—Re-arrest of accused by. police el their own authority 
after a magisterial discharge—Furisdiction of Magistrate to take cog- 
nizance of allies without order of superior court directing further 
inguiry : eee eae 

PREVIOUS POSSESSION.—Lower Burma Land and Revenue Act, ss. 56 (a), 
55(a)—Title to land relinquished by land-holder 

PRIESTHOOD, STATUS OF WIFE WHERR HUSBAND ENTERS THE—Liability of 
husband Yor maintenance —Buddhist law —Husband and wife 

Pruizsts, Giers ro —Poggulika and Sanghika gifts —Individual and general 
gifts—Claim on puggalika kyaung » eanipinnt after he has left the 
priesthood —Buddhist law . 

PRINCIPAL AND AGENT—Contract Act, ss. “151, 212— Master and servant— 
‘Batlor and batlee ~ te ae 

(PRINCIPAL, PAYMENT OF, WITH INTEREST FOR A SPECIFIED PERIOD, 
aetna FoR.—Non-payment of principal within apes ed period, 
nterest tee 

PRINCIPLES AND PRACTICZ OF Cuancery Court.—Decree for. "vedemption 
with foreclosure clause added — Power. to enlarge time 


eee 


Prioazity.—Kegistration Act, s. 48—Hquitable mortg -ge-~Mortpage by de- 


posit.of title deeds ~ ~ Executory agreement—Registered instrument : 

of BIRTH,—Rights.of eldest son or daughter passing ta next eldest 

‘as representative of the father or mother—Buddhist law—Succession ... 

Prisons Act, s. 46.—Li-nit of solitary confinement—Criminal Procedure 
Code, ss 35,:297—Indian Penal Code, ss.73,74 ..  * 

PRIVATE AND PUBLIC GAMBLING DISTINGUISH ED.—Stamp not ‘duly cancel- 
led—Admission and. subsequent rejection of document not duly stamped 











—Stamp Act, s.34—Gambling, Money borrowed for <3 aes 
PRIVATE DEFENCE, RIGHT OF. oa 
PRIVATE PROSECUTION, —Complaint—Preliminary engquiry—Criminal Pro- 

; cedure Code, ss. 195, 476—Sanction to prosecute S jas err, 
PRIVATE QuaRREL AND FiGaT—Iwcidents and stages of aes See 
Stabbing in evasion of legal arrest ae 


PRoBATE AND ADMINISTRATION ACT, S. 23.— —Letters of. administration, ap- 
plication for—Creditor of estate—Rules for the distribution of the estate 
of an intestate 

———-, S. 77.—Letters of administration—~Inventory of estate, period 

- allowed by. law to administrator to furnish 

PROCEDURE. -—Civil Procedure Code, ss. 53, 147 to ‘149—Plaintiff abaxdoie 
ing grounds set up in plaint and setting up new cause of action 6 

——Criniinal Procedure Code, s. 133—Inocculation aguinst small-por in 

areas outside of Municipality—Offence—Indian Penal Code, s. 81-< 

Vaccination Act, s. 6—Prohibition of practice ...° ee: oes 

Criminal Procedure Code, s. 250—Compensation to accused, order 

of--Absence of oappleinant when Magistrateintends to pass order ace 











quits ng accused one oy 
Criminal Procedure C ode, SS. 480 and #87-—-Procesdings | in co ntempt 
’ Gases eee. ate 


————Criminal Procedure Code, ss. 517, 144—Property in respect of which 
offence has been comnitted, order for saposet of--Animal, order direct- 





‘ang destruction of— toe 
Second appeal prepared on _ question of limitation not raised in 
Lower Courts—Limitation ods 


Striking off execution case-—Execution case, Order dismissing—- 
Removal of attachment ses ene ae 28 “958 
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Procepure, CriminaL.——Notice to accused—O mission or irregularity tn pros 
ceeding—Insolvent adjudged to be imprisoned by an order under s. 50, 





Indian Insolvency Act--Offence oes oe oe ves 
, IRREGULARITIES OF—Criminal Procedure Code, s. 193—Approver 
examined as witness and tried as accused in the same trial ... aes 


Procepure or Disrricr MAGISTRATE WHEN HE CONSIDERS THAT ANY 
DECIS:ON OF A Sessrons CourT NEEDS REVISION.—Report under Cri- 
minal Circulars, s. 219--District Magistrate criticising decision of a 
supertor court Pes Tans oa aa oe 

PRoceDURE oF MacistRaTe.—Criminal Procedure Code, ss 470, and 471— 

- Accused of unsound mind at time of committing the act charged ao 

PROCEDURE OF SESSIONS JUDGE !N CASES WHERE A SENTENCE 1S NOT AP- 
PEALABLE WHERE fk CONSIDERS THAT A FINE IMPOSED 181700 HEAVY. — 
Practice--Criminal Procedure Code s. 413.J}—YVhe law aliows Magis- 
trates a very wide discretion as tothe sentences they may inflict. Where 
section 413, Criminal Procedure Crde, does nct allow an appeal against a 
sentence and a Sessions Judge differs from the Magistrate passing the sen- 
tence as to the amount of fine that should be imposed, he should return 
the record to the Magistrate with the remark that the fine was too heavy. 

Queen Empress vy. Yeluya ... aoe ‘mh a9 ws 
PROCEEDINGS, OM:SSION OR IRREGULARITY IN—Jzsolvent adjudged to be 

imprisoned by an order under s 50, Indian Insolvency Act— Offence 

- Criminal Procedure — Notice to accused ¥ “ae wes 
PROCEEDINGS IN CONTEM PT Cases —Procedure—Furisdiction—Crininal Pro- 

svaedure Code, ss gSo and 487.J--A Magistrate wio does not promptly and 

duly fel ow the prc cedure prescribed by section 480 of the Criminal Pro- 
cedure Code in the trial of any offence ‘specified therein, is barred by sec- 
tion 487 jrom hi ns-Il trying such offence 

Ashu Shok v. Quecu-Empress ee ise Ent ene 
Process oF CrimtnaL Covure --Public Gambling Act, s 13.--Gambling tn 

public place —Offender escaping immediate apprehension by police--Pro- 
secution by police cn ae ripe ee te 

PROCURING SALE OY LIQUOR To OBTaIN CONVICT:ON.—Spy or infor mer— 
Accomplice— Evidence requiring corroboration—Evidence Act, ss 114 
and 133 )~Held,—that a policeman or other person procuring an illegal 
sale of tiqucr to obtain a conviction is not an accomplice whcese evidence, 
if unc: rroberatcd, ought not to be accepted as sufficient for conviction. 

Mi The U v. Queen Empress, Se'ected Judgments, page 146, overruled 

Quren Empress v. Bastin... as . ass tee 
PROFESSION OF MaArlomuDAN FaITH.—Ceremony according to Mahomedan 

rite— Mahomedan law—Marriage with Buddhist woman... ay 

Prowipition oy Pracrice.- Inoculation agatnst small-pox in areas outside 
of Municipality~ Offence— Procedure —Criminal Procedure Code, s. 133, 
—Indian Penal Code. 5. 81--Vacgination Act, s. 6 a ies 

Promissory noty.—Admission in evidence of, already admttted—Indian 
Stamp Act,s. 34.J—The admissi.n of a promissory note admitted in evi- 
dence under proviso 1 of section 34, Indian Stamp Act, cannot be ques- 
tioned at any stage of the same suit 6n the ground that the instrument 
has not been duly stamped. 

Punchanund Dass Chowdhry v. Taramout Chowdrain, 1. L. R. 12 Cal., 

64, followed. 

MaHnin Lev. Maung E and another ae “a ee 
Negotiable instrument--Pleading of own fraud.J—I/eld,—-under the 
circumstances reported, that a blank printed -form of ar. “on-demand ” 
promiss’ry note inthe Tamil characters on the face of which certain 
Chinese characters had been inscribed shou'd be read as if such characters 
filled up the’blanks in the printed form; that if the executor was acting 
honestly it must have been his irtention to make a promissory note, but 
chat if such was not his intention, then he acted fraudulently and is barred 
from pleading his own fraud 
V. K.K. C. Kotiyan Chetty v. Aung Yin alias Ko Yinan ... 
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' PROPERTY: “ACQUIRED* AFTER. .MARRIAGE;: Intreresr- OF HUSBAND ‘OR WIFE) 
_in—Power’ ofthusband: to alienate. property which he inherited after: 
i vimarriage—Buddhist Law—Letthetpwa and Hnapasin property « ’ 
Prorerty* ‘ACQUIRED. DURING ‘SECOND /MARRIAGE. Share, respective, baibean ; 
children:of the first and second marriage—Attachable interests of chile: 
untdyen—House and.Jand acquired duritig. marriage with first wife: and 
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“Buddhist law:::::;: wh 
‘PROPERTY<a& TO: WHICH “NO. oFeEN 
Criminal Procedure «Code; $253 
Order for disposal: of ts 8 
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of negligence with. respect. to his. dog-was sentenced by the magistr; 
paya a fine, and the dog. in. respect Of which. the: conviction. ‘was. ha | Was 
orderéd to be shot. 

Held,—that'the ‘Magistrate’ s¢rder directing the destruction é 
was covered by section 517, ‘Criminal Procedure Code. : 
valuable‘animals the*order should be. to“diré ( 
order With them ‘a8 ‘will prevent’ risk-of dang thi 
such order would be punishable under section “783,” 
Under section 144, Criminal * Proceditre’ Code, the’ 
orders before mischief ‘occurs. 

_ Queen-Empress: vi Kyaw’ Zan Hla: ; ; Ss ae 
_, Prorerty: PRODUCED. AT GRIMINAL “TRIAL, * ORDER FOR ‘Dis SAL* OF 
= Property as to which no offence appears to have ‘been com 
' +. minal Procedure’ ‘Code, j i 
" property’ which“ has'b in ‘produced atac a1 
be made: under séctio 3 ; Criminal’ Pro daré. Code. 
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“ Rassul Bux'v: Paraag” z 
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- 2 hake pensation; Imprisonment in-default of payment of pari 
‘PROSECUTION’ BEFORE COMPETENT count. Stabbing eee. ‘ 
‘ sentences wes aes 
OSECUTION. BY, POLICE. 
Act, 8:13; Gambling 4 
: prehension: by ‘police: : 
~ Prosecurion : FOR: FALSE: EVI x Gist—-Depasition oft. awit 
deposition—Proof of contents fi-deposition: 
OSECUTION:' FOR FALSE: EVIDENCE“ OR: FALS i 
Code,- ss. 366; ::193,::2%: Be sharia ‘awe 
hone: ‘awardable—Crim: 
aggeration of facts’: : 
\PROSECUTION. OF WITNESS, anit TO ee wii 
per. modesof—Improper. procedure Arrests: of witnesses? dat 
: Of trial-‘Retractionofiprevious statement—~Milse eyidence». 
“ PROTECTION: FROM ‘PROSECUTION: OF: FOR “CeRTAIN “OFFEt 
ES headman or rural policeman—Lower Burma wilag 2 Act, ss 8, 
~ Provincian-SmaLu- Cause  Cougrs Act, : 4887,5 
- diction—Court.of the: Fudicial: mmissioner 
‘the Fudge of Moulmein: Ft of. 2 
Act,-sss:9,: 10° Cidil ProceduresGa 
‘Pusiic. AND: PRIVATE GAMBLING DISTINGUISHED Sttinp Wot! ainly é 
celledAdmission. and ‘subsequent Gejecti ri sit Snot dae 
stampedStamp Act, ‘ae jambling, Money borrowed: fo 
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Be Sidon ‘person: gambling rot apprehinded 7) f Pie Spe a 
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eds Act, Schedule 11, ‘Article ro Imapedsoniaents 
_ dnidian Penal Code; s. 65 ae ue erie 
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: Page.. 
——Pusuic_Gamaire—Act-(Hl-or-1867); Ss. 3, — Gommon-gaming house ———— 
Keeping and gambling in, by owner—Double conviction... tee 459° 
Pustic RELIGIOUS PURPOSE,—-Civil Procedure Code, s. 539—Trust for a 
burial ground... ove 646 


PuNISHMENT.— Co finement—Imprisonment—Indian ‘Penal Code, $s 75—— 
: Whipping Act, s. 3—Lower Burma Villages Act, s. 7—Previous convic- 
tion of offence before village headman Sen Awa sek 378. 





- ASSESSMENT OF—Solitary confinement nes se, sok 364 
TRIAL AND, BY Deputy CoMMIsSSiONER.—Revision of order by 

Divisional Commissioner— Lower Burma Towns Act, ss. 6 (as amended 

by section 4, Act XVIII of 1895) -and 8—Neglect of duty by headman 

of ward— Offence “ase at es ms cea 329 


PUKCHASE OF LAND INCLUDED IN VILLAGE SITE BY NON-RESIDENT.—Righis 
of parties, where Government is not a party, how to be decided— 
Permission to erect shed on land, Revocation of|—Alth:ugh it is 
undesirable that non-rsidcnts should buy up and let out to others land 
forming part of a village site, yet in the absence of legislative prohibition, 
such a purchase cannot.be held to be invalid as being opposed to public ~ 
pilicy In a case of property in dispute where Government is not a 
patty, the (nly point for decision is as to the rights of the parties @2ter 
Se to such property. Permissicn to erect a shed cn land does ncete give 
a right to remain on such land when the permission to do so is revoked. 
Maung Shwe Thav: Maung Kyaw Zan ane te ona uI7- 
Purcuaser at Court satr, Crarm acainst—Civil Procedure Code, s. 31 
—Benami purchaser—Fraudulent purchase—Sale in execution of money 
- decree Restintion or compensation on reversal of decree—Civil Procedi- 
re Code, $. 583... it wee was #85 ace’. 20,17 
Q. 


~ 


QuaRREL AND FIGHT, INCIDENTS AND STaGes OF—Right of private de- 
fence.|—\t being clearly impossible forthe criminal law to be adminis- . 
tered satisfactorily unless the facts to which it is to be applied are ascertain- 
ed cr kept clearly in view, care should be taken to ascertain the incidents © 
and stages of a quartel and fight sc far as they are material for the pro- 
per application of the law regulating the right of private defence. 


Nga Taw Ko vy. Queen-Empress na wen vas 262- 
QuesTION OF Law sustTiryiInc Secono APPEAL.—Mistake as to where 
burden of proof lies - aus ei aa ase - 651. 


QugsTion OF LaW, PRECISE AND GENERAL STATEMENT OF — Civil Procedur 
; Code, s. 617-— Promissory note not negotiable—Consideration— Negoti- 
able Instrument—Presumption— Negotiable Instruments Act, ss. qa and 
118, clause (a) see ate ou we ee 537° 
“QUESTION OF STATUS AS DAUGHTER IN ADMINISTRATION PROCEEDINGS,~ 
Question of status as daughter in regular suit—Incidental deter- 

‘mination of question—Compettnt Court--Kes Fudicata—Act XIV of 1882, 
s.13}—When the appellant A applied as the daughter of B for lctters-of 
administration to the estate of B and an issue in that case was framed as 
to whether. she was the daughter cf B, Held,—that the question which 
there arose as to whether A was the davghter of B was a question which 
it was necessary for the Judge to determine tactdentally {cr the purpose of 
determining whether she kad a prier right to have letters-cf-administration 

ranted to her, and that the District Judge in disposing of A’s application 
‘or letters-of-administration was nit a competent couré within the mean- 
ing of s. 13 of Act XIV of 1882 to determire w.th conclusive effect her 
status as daughter of B. Held, therefcre,—that the question as to whether 
_ Awas the daughter cf B, was not res judicata in a regular suit where 
*- such status required to be determined. : : 
‘Ma Chein v. Maung Tha Gyi and others ase aes ase 653. 


INDEX. 


‘QUESTION OF TITLE TO PARTICULAR PROPERTY,— Duty of Court granting 


letters-of-administration ... re eee wea, as 

R. 
““ RasHLy” DEFINED —Indian Penal Code, s. 366—Throwing stones at or on 
a house i a A sae aes 


RE-ARREST OF ACCUSED BY POLICE UPON THEIR OWN AUTHORITY AFTER A 
MAGISTERIAL DISCHARGE.— Jurisdiction of Magistrate tu take cogni- 
zance of offence without order of supertor court directing further 
tngquiry—Previous discharge of accused—Criminal Procedure Code, 
SS. 430, 437, 403 and 191 ... ve = ave "aes 

"REASONABLE DOUBT.—Doubt .,. oe eos ase oes 

—— Slight doubt—Benefit of accused ses cate oo. 

ReasonaBLe Excuse—Jndian Penal Code, s. 202—Information to Police o 
Magistrate—Intentional omission—Legally bound ee sai 
’ WREASONABLE Presumerion.— Theft —Evidence Act, s. 114—Cattle theft— 
Sentence—Restoration of recently lost cattle on payment of money “tee 
ReEssONED CONCLUSION BASED ON EVIDENCE AND LEGAL PRESUMPTIONS.— 
; Conjecture .... i ae eee oe PA 
Reasons vor rixpines —Relief actully granted—Fudgment of Appellate 
Court, contents of —Fudgment upon the facts —... tee tee 
REASONS YOR NOT PASSING C4PITAL SENTENCE UPON A CONVICTION UNDER 
S. 302, INDIAN PENaL. Cope.—Criminal Procedure Code, s. 367—Indian. 
Penul Code, ss. 299, 300 and 304—Capital sentence see : 
RECENT rossEssion OF STOLEN PROPERKTY.—Theft—Dishonest possession— 





Proof.|—~W hen circumstances are highly suspicious, and the suspicion is.. 


not rebutted when rebuttal may be reasonably expected if the suspicion 
is wrong, susricion becomes confirmed and becomes much more than 
suspicion. When recent possession of stolen property and more recent 
Posse:sion is relied upon to prove theft or dishonest possession, such mere 
possession must be exclusive. 
Queen-Empress v. Nga Tha Dwe and another’... eae a 
RECORD OF EXAMINATION OF AccUSED.—Proof of identity of person who 
made confession—Retracted confession.|—lt an accused is examined in a 
language which the Magistrate understands and is able to write, a record 
in another language of such examination is inadmissible, and no evidence 
can be adimitted to prove what statement was made by the atcused. 
There shuu'd be evidence that the person being tried is the same perscn 
who made the confession offered in evidence. It is not safe to base a con- 
viction‘ upon a retracted confession unless it is corroborated, 





Queen-Empress vy. Ramean Ali and another ot “56 ae 

, _Recorvine or nErosttion.—Proof of contents of deposition—Prosecution for 
"false evidence — Deposition of witness ... tee ae nee 
RECORDING OF EVIDENCE IN REGULAR TRIAL—JUDGMENT—Criminal Proce- 
dure Code, s. 367 ins ar ace ae 


‘RECOVERY OF MONEY PAID VOLUNTARILY AND UNDER NO MISTAKE.— Decree 
upon case not substantially covered by pleadings and statements of the 
parties befure issues were fixed.|—Money which is paid voluntarily by a 
person who is not acting under any ‘mistake cannot be recovered. ? 

A plaintiff is not entitled to a decree upon a case which is not substanti- 
ally covered by the pleadings and statements made by the parties when 
they had been examined before issues-were. framed. 

Ye Lun Ho Taungy. Ma Min Gaung .... wise “ae = 

RaACOVERY OP POSSESSION OF LAND GRANTED UNDER PATTA, SUIT FOR— 
Référence to Revenue authorities—Burma Land and Revenue Act, sse 
yand '7—Title to land in possession by prescription—Status of land- 
hoider-—Patta grant ats hee és wee ote 

 SREOPMPTION—~Evrdence—Coditional sale—Absolute sale see. ces 
oe OF LAND, SUIT FoR.—Rent—Sale— Mortguge—Res_ judicata }-B 
sucd A for rent. One of the issues framed in that suit was whether 
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“there was. ay mortgage. The Judge did-not—dccide— the point; holding ————.___ 


_mercly that “the land was either sold or mortgaged’’ to the plaintiff 
on the condition that defendant should work the “land and pay asum 


either as a rent or interest.” ahs finding’ was merely that defendant did’ 


not agree.to-pay rent. 
: Heldj~that such finding was no bar to a subsequent suit by i. against 
B for redemption of the land.. ‘ 
Maung Shwe Yan; Ma Thatk gay ae vee, ® ; sos 
WEPEMPTION WITH FORECLOSURE CLAUSE: ADDED, DECREE roR—Power to 
enlarge time—Principles and-practice of Chancery Court  ....' : 
“REDUCTION OF DEATH SENTENCE.—Murder—Sentence of death—Criminal 
vy Procedure Code, s. 367, cl. (5)—Drunkenness—Intention 


-Rererence BY Lowrr Court.—Question of law, preciso and general 


statement of Ciut! Procedure Code,-s. 617—Promissory note not -negoti- 
able ~- Consideration — Negotiable. Instrument — Presumption — Negoti- 
able Instruments Act, ss. 42 and 118, cl. (a).)--In making -asreference 
under section 617, Civil Procedure. Code, the precisc question of law or 
usage having the force of law must be formulated, and a general ques- 
tion without stating the precise question arising in the case should not be 
referred... Ralli Brothers v..Goculbhaiidulchand 1.L.R., 15 Bom., 376, 
~, approved,. 
Where. a. promissory note which is not negotiable alleges a deposit. of 
cash as-the. conside-ation for .the note and that consideration fails, the 
dlocument will create no obligation between. the parties even if-it. were 
not negctiable ander section 42.: Negotiable Instruments Acts: It i is 
only in the case.of a negotiable ‘instrument that the presumption: arises 
that it was made or drawn for: consideration, 
Chocken y..Comarnppa Chetty - = ae oe 
"REFERENCE OF-CASE-FOR HNHANCEMRNT OF SENTE NCE. ]- Be fore a Sessions 
Judge or. Magistrate refers. a case for enhancement of sentence he should 


satisfy himself that there is trustworthy viaaliaa of the facts which he 


_ considers call for severe punishment. - 
__ Queen Empress vu Nga Shwe Wa... aoe 
‘REFRRENCE TO, REVENUE. AUTHORITIES. Burma Land and Revenue a 
ss. 7 and..17—Title: to land. in ‘possession hy -prescription—Status of 
landholder——Patta grant Suit for recovery of pusssesion of land granted 





under patta : ‘in - won} Ure 
Lower. Burma. Villages Act, s. 6, clause o- ~ Burma. Land and 
Revenue Act, s. ¢—Suit for possession of house sitz wee 
REFERENCES, NECESSITY OF TAKING» TROUBLE WIEN stanino—nDieletel 
Magistrates referrring cases for revision Pas 


‘REPORMATORY SCHOOLS ACI,: ERRONEOUS ORDER PASSED. RY COMPETENT 
MAGISTRATE UNDER-~Alteration of, in appeal or revisicn—Definition 
of youth) ul offender—Inapplicability of s. 16, Reformutary S:hools. Act, 
to cases of accused persons who are not. youthful offenders—Erroneous 
hinding by competent Magistrate-as.to.age of youthful offender. 

» S 7——Whipping . Act: s. dee eas offender—Criminal Pro- 
cedure Cade, s. 399- 

my SB Order for dedention in a refurma lory- passed: in lieu of 
sentence of fine.—Imprisonment.as a substautative sentence and imprison 
ment in default of payment. of fine—Canditional order 

158.3 AND 7 —Minor—Security under Chapter VIII, Code of Crimi: 











nal Procedure—Youthful offender’... tee ore 
» 8S. 7, 10, 11.—-Age of accused sent tow reformatory, Decision by 
Magistrate as to the oes 





» SS. 8—16—-Power of Hipn Court. to deal with an order. “of detention 
ina veformatory passed by a Magistrate without authority—Ordcr for 
detention in a reformatory passed in lieu of a sentence of whipping _ ... 

REFUSAL OF SANCTION TO PROSECUTE.—Revocation of sanction to prosecute— 

a Criminal Procedure Code s. 195 aus aes sive loves 
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ing the registered document—Sale—Mortgage—Evidence.|—Where a 
person sets himself up as an absolute purchaser when he is only a 
mortgagee by setting up as a.contract an agreement which is not 
enforceable by law, even though registered, because both parties to that 
agreement did not intend, when they entered into it, that it should come 
into operation, evidence may be admitted for the purposes of defeating 
this fraud. 
Maung Zin and three others y. Shin Aung Tun and-another : 
*RuGIsTERED INSTRUMENT, Priority—Registration—Act, s. 48, —Equitable 
ms mortgage—Mortgage by deposit of title deeds—Executory agreement... 
' }ReoisrraTion.—Admissibility in evidence — Possession — Unregistered 
trust-deed ese . 

Defect in procedure—Validity “of registration—Registration Act, 
$s. 49, 87.)-—Where a sub-registrar accepts for registration a document 
and registers the same without the appearance and admission of one of 

- the executing parties, but upon evidence called for by him, Held,—that 
the irregularity or defect was merely one of procedure, and as such did 
not render the registration null and void. 


Maung Tun vy. Maung Paw U 
"Land referred to in document outside district of registering office cer 


Effect of registering document—Description of property mislead- 
Sing and fusnpiciewe for tdentification—Lrability of person vegister- 
ing— Mistake of registering officer.|—The registration by a Sub-Regis- 
trar of a document referring to land not in his sub-district has not the 
effect of registration where the description of the property given in the 
‘document was misleading and insufficient for the purposes of identifi- 
cation, though ctherwise a party presenting the document for registration 
should not be made liable for the mistake of the Sub- -Registrar, 
Ma Pe Shu and another v. Mauug Tha Dun 








very of possession 
‘REGISTRATION -AcT, &. 33.-—Buddhist law—Sale by ‘wife of joint property 


, dis validity—Consent of husband—Power of attorney... Ds 
» 8. 48.—Equitable mortgage—Mortgage by deposit of title deeds 
—Executory agrecment—Registered instrument—Priority 
» 8. 40.—Divisibility of docu ment—Admissibiltey 7 in evidence—Un- 
registered mortgage bond containing also a personal undertaking see 
» SS.17, 49.—Oral agreement followed by deed of sale)—Where 
the owner of certain immovcable property mortgaged such property on 
a duly registered mortgage a deed and subsequently signed on such deed 
an endorsement (which was attested) to the effect that the mortgagor had 
absolutely made over the mortgaged property to the mortgagee, Held,— 
that such endorsement, though written was alleged after delivery of such 
property, was intended to be the deed of sale and was tacitly considered 
by the parties themselves as. the “ only repository and the appropriate 
evidence of their agreement,” and as such was subject to the provisions 
of section 17 of the Registration Act. 
Ma Nyein Tha v. Maung Kya Gaing and another 
SS. 49, 87.—Kegistration—Defect in pr wcedure—Validity of regis. 
tration | one ass oe see toe 
UREGULARITY OF COMMITMENT Ky MAGISTRATE on EVIDENCE PARTLY 
RECORDED BY HIM AND PARTLY HY ANOTHER WHO HAD NOT CEASED 
TO EXERCISE JURISDICTION.—Confession of accused—Inuducement to 
crufesc—Admission of plea. of accuscd—Criminal Proceedure Code, 
ss. 164, 350—lividence Act, s. 24 sek 5 See 
ARELI ASE OF ACCUSED ON BAIL, GROUNDS UPON wie H—-MAY BE ORDERED.]} 
—The question whether an appeal should be admitted is not the same 
as the question whether an appcallant should be released. on bail, and 














“REGISTERED DOCUMENT.—Contemporaneous unregistered document vary- 


O¥ DEED, Errecr or—Buddkist law—Deed ‘of gift without deli- 
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~¢riminal-courts to. whitch: applications: for'release o/ ‘ti baila are made: before >: 
the appeal is heard, need to be always on guaid Jest ‘they ‘fall into the * 
. error of prejudging the casé “before the appeal is-héard, ot lest, to. avoid. 
_ this danger, they fall into the, liabit of passing: indiscriminate ‘orders: for 
’ release on bail without any teal-consideration 6f the grounds upon which 
such release may be |p petly ordered The main questions for consider=:~ 
- ation, when an application “for release on - bail. is made-byan’ appellant” 
_ who stands convicted and sentenced by, a court of competent, jurisdic ~ 
“tion, are wether, : upon ‘perusal. of the ‘Jiidgment or the record and ‘the’: 
_.dpetition of appeal; prima facie ground is disclosed for substantial doubt 
“whether the ,cOnviction .or Sentence can’ be maintained,’ or secondly, 
whether circumstances: beyorid the control of the appellant are likely ‘to 
“delay the‘decision of the appeal for an unreasonable time. ee ee 
: Mahomed Rahamat Ally v. Abdul Gunny. es ju. aggee. 
“Renmass OF DEFAULTER ON PAYMENT OF ARREARS DUE. cigirmades of main~ Se : 
tenance—Ex-parte. order of Magistrate—Warrant for an vie amine sie 









‘of arrears—Sentence passed upon defaulter- see toe 
Reuzr ACTUALLY GRANTED.3—Fudgment of Appellate Court, conitents of— 
3, Fudgement upon.the fact—Reasons for findings - ages a 









AND. To CusTODY.—Criminal Procedure Code, .ss« 390, 391; 407, 413... °° 
j ing—Sentence b) ‘second-class Magistrate—Right - ua appeal - of ee 

sed—Execution Cae itence pending appeal 

OURT.OF Furst INSTANCE ow et: Responsi- 

ia correctness™ Gigi reckanre Code, $s. 

















pia : i es : : 
EDY BY SEPARATE SUIT FOR DAMAGES. *_erit Priceidubé Code; 's:: s 258° 
‘xecution proceedings—Satisfaction ‘of decrée- out: i Cotrt=Facl ; 
6 Judgment—Creditor. ti to certify statisfaction 
{OVAL OF ATTACHMENT.—Suit to establish title to: ‘attached: -proper'y 
without previous application Lee i waa 
; Proceedure—Striking off execution CASE.» ‘Execution “eis; Order 
Smissing” | see ae 
.—Burden of pr 
REst, —SaleMortga 
Having cost peas 
of tmmovedble prop 
Rerort To Hicw ‘Cou 
“Circular ' Sips Pe 


































Agric Mitral Tease 
idicata—Redemption 
ut = Lessee ‘of house Me 












BE airs he’ paced to have either commmaiiell for’ trial or’ 
trict Magistrate, the Sessions Court should require the First-¢lass- Magi 
a “trate to explain his ‘action and’ ‘should forward a copy of any animad-) : 
“wersion passed on’ * Magistrate’ ’s procedure'to the District Magistrate, ~~ 
"When a miscarriage-of justice, involved by the inadequacy of’a senté 
is clearly due'to defects which™.can bé more ‘ffectively cur 
: _, supervision by the District Magistrate over ‘the Magistrates 
to him than py the iuterpasiion of a high Court in: occasion 
-and.where there-is not sufiiciént ‘reason for putting the 
” inconvetiience:of ate ‘a fresh trial and for taking: 
Sef the courts: the High Court, as-a rule, will: out order a'r puAaee ans 
é ‘Queen-Empress Ve Nga Po Lin see. we eo ese. ; ese 242: x 

























INDEX. 


Rerorr unverR CriminaL Cikg > Lars, S. 219.—District Magistrate criticise. 


ing decision of a superior ,court—Procedure of District Magistrate 


when-he considers that any ofctston of Sessions Court needs veviston.jJ—~ 


“It is irregular for a District Magistrate to criticise the decision of a 
superior court: He should, if he considers that any decision of a superior 
court needs revision -by the Court of the Judicial Commissioner, take 


the necessary steps to get the Gcvernment Advocate to,move the Court ~ 


of the Judicial Commissioner ‘to call for the case in revision. 
Queen-Empress v. Nga Kya Bus Queen-Empress v. Nga Shwe Thaung ... 
REPRESENTATIVE OF THE FATHER OR MOTHER, RIGHTS OF ELDEST SON OR 
DAUGHTER PASSING TO NEXT ELDEST -AS--Buddhist law-—Succession— 
Priority of Birth sds sia “east = See 
RES{JUDICATA.—Redemption of land, Suit for—Rent—Sale—Morigage 





istration proccedings—Question of status as daughter in Regular suit 
—Incidental determination of all arg eerie Court ow. ' 


wn ——— Cause of action, ree, — Ovigt: 
cedure Code,-s. 13.J)—A sued B for a declaratory decree in respect of 


land in the possession of B, which A wished to .altach as the nga of 
his judgment debtor C. The suit was decided against A o.: the ground 


that the land did not belong to C but to B. A ‘subsequently obtained .. 


another decree against C, and repeated -the suit :against B for precisely 


the same object and again failed on the‘ ground that the suit was barred. - 


In-appeal it was urged that.as the second action was brought as a-sequel 


to.a second and dist 
different. ; 


Held,—that the cause of action was indentical, though the origin of the . 
suit was different ; that in both suits the: point at issue ‘was . whether as - 
between the parties the land belonged to C, or to B, and that consequently | 


the suit was barred as ves judicata... 
Maung Lu Gyi and another'y. Maung Gyi - 





decree-—Mortgage decree—Mortgagee’s lien. +. te 
Civil Procedure Code, ss,.13, 43—-Morigage—Money decree—En« 
Sorcement of money decreeagainst mortgaged property sold toa third 

_ party~—Morigagee’s lien i. ie ee Selon? we see ons 
AmmenSuit for declaratory decree as to attached property without prayer 
Sor consequential. velief—Institution of fresh suit to set aside sale and 
recover possession—Civil Procedure. Code, s. 283-—Specific Relief Act, $. 42 
—Civil Procedure Code, s. 43.J—In a suit. brought urder section 283, 
Civil Procedure Code, the plantiff besides asking fur a declaratory decree 
may also pray for. any consequential. relief-to which he is entitled. 
however, notwithstanding the provisions of section 42, Specific Relief Act, 

is not bound.to ask -for other :relief than.:the declaratory dectee, .and, if 





he omits to ask for any other relief, he will not be barred by section 43, ~ 


. _. Civil Procedure ecde, from instituting a fresh suit. 
" Maung Pyaw v. Maung Po Ok . “ses aes eee 


. ase 


RgSERVATION OF DEATH SENTENCE FOR THE PRINCIPAY OFFENDERS.~—Sez- . 
tence of death—Sex of accused—Murder, ordinary, as distinguished |. 


eee 


From murder in dacoity «+. toe we ose 


RESPONSIBILITY OF APPRALLATE COURT FOR CORRECTNESS .OF FINDING.—= . 


Civil Procedure Code, ss. 567, 574—Hinding of Court of First. Instance 
on @ remanded tssue tee ves ene eve Lite 
Reronsipiuity or Sessions Courr.—luterposition of High Court 
Practite—Report to High Court, Form of —Criminal.Procedure Code, s, 
438— Circular orders, s. 919—Usurped jurisdiction—Magistrate incom- 
petent to pass adequate sentence—Superdjsion by District Magtstrate. +. 


RESTITUTION OF CONJUGAL RIGHTS.—Stipulation at time of marriage . 


Condition precedent to cause of action and to enforcement of decree 


'°' Mohammedan law.. eee eee 00 


eee * 


Act XIV of 1882, s. 13— Question of status‘as daughter in Admins | 


n of suit different—Civil Pro- .: 


inct decree, the cause of action was new and the suit .; 


Civil Procedure Code, s. 43, last paragraph—Mortgage—Money 


He, - 


tee eee, 
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Chas. peat ana soe poles e beds ales CG tL “P 
Code, s. 317 —Benami PAT phage TERR ERTEN Purchase—Sr ale: Rnexecus—— 
tion of money decree, 60! wed hae TEE 3 aes 16, i, 

~ RESTORATION OF RECENTLY *LOST “CATTLE OW? PAYMENT: -OF MoxEy.—Rea- * 
sonable presumption~-TheftEvidence: Act, s. rrg-—Cattle.. theft—Sen-.-- 
tencé|i “A. bullock:was lost:and,’.tough:“search’was: -madez-could-not be. 

-..,. found. The accused:then’ approached: the: owrier:and.: offer, reStol 
“28° the bullock on payment ‘of .mone oney.; was’ ‘pa 
immediately returmed':to“its“housefrom ithe : direction at: whieh 
cused “remained -after. the: itionéy- was “paid. . Tehe,aceused,-on: his tial, 

' denied the receipt:of the money.and any. knowledge of the. bulleck Leste. 

« -Held,—that it. is*a:reasonableé--presumption froin. the: facts, that. the a 

- bullock ‘was stolen and thatthe aécused:- was: the thief. . , 

‘Held also,—-that ‘the -case-of :PaSaing »0.: 4 Queen-Empress. ; 

‘must*not be interpreted. as'layitig: downany: hard-and- fast. rule, ati = 
where the thief is-of mature’ agé;iéven. though -he ‘steals but.one bullock nie 
or buffalo, a‘sentence:of ‘im prisonmén for two years; is net excessive: ‘ 
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Nga Shwe Mya. ole ins ah eb on $07 
REtRACTED CONFESS: 0Ni—-Co lence of offence by. Senloa ; Baee Nae 
fdmissible evidenceEvidence Att,»s:.24—~Criminal “Procedure sodey: 3:2 
SS. “33% 193. :t64—Confession—Ii ress’ Oy Boy 
Record of examination 
7o~ - 





me - nade confession +. ai 
ae Bereacten: ‘CONFRSSION ‘Ox: ACCUSED Admciseibalis 5 again soused. ae ey ie 
‘t. + The words “ are’ being ‘tried jointly”’*which, occur .in section. ae of the ¥ 
_. (Evidence>Act, ‘refer'to. theinitiati edit “bef 

YP .. cular judicial: officer:who:2dea : 
Criminal. Procedure.-Code: ;“Lo' hold! otherw: | 
‘ clusion of confessions by one of the ‘accused :befor 
séems to ‘contemplate that the accused: ‘should’ 
‘charge ‘is fraimed.: A: -confession® “by, A::before a Townsh 
and “admitted before-a Subdivisional:: Magistrate; but.reps 
‘When the District Magistrate: exercising: ‘his: spec i POWeTS §; 
ion 30'of:the ‘Criminal ProceduteGode:: ‘began: Ais arial-is ni 
in evidence against the accused who were tried jointly with 

at Tha'U-and ‘others'v..Queen-Empress\: «si i % 

“RETRACTION: ‘O2 PREVIOUS ‘STATEMENT. ‘Eals 

3. Seéution of witness Examining’ 
> per. procedure Arvest of 
pots —~ Court of compete 
«23 (b)-432, 435, 437: 
. accused unders. 423,. Crir 
competent jurisdiction . even: where : ‘the. first: te 

-Court:6f competent jurisdiction. ..: .- 
ween-Empress v. Sukha and others, I. re Res 8 All 
acta: v: Shaik Ali. 
OF AN. “ACCUSED~=T rial: 
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: should ‘be tried: with ie accused, “the cee sie s reasons 

“that the atcused ‘had.been inadequately. punished and.that “the 
ought to be tried, »:but-that; if tried -. alone, /there. would 4 

against-him; Held,~-that. neither-cf:-these: reasons was .2 

: ‘for ocdering: the re. frial:of.: the .accused--.. - 

made by an:accused;‘unless admissible:.ag: 

a confession; is: not evidence:against a: eo-accused« 


ie ‘Kasawri Ni Queen-Empress. +, wm aee 
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_ Review of 3UDGMENT.—Groun 
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~ Revenve auruorities, Rerersnce To—Burma Land and Revenue. Act, * 


‘ss. 7 and-17—Title to land ‘in possession by ‘prescription—Status of 

landholder—Patta grant—Suit Sor recovery of possession of land grant- 

ed.under patta 

Lower Burma Villages. Act, s. 6, cl. (i)—Burma Land and. Reveriue 
Act; s. 4—Suit for possession of house-site’ pees 

Rgvenve EXECUTION PROCEEDINGS POR ARREARS. or—Burma Land and 
Revenue Act, ss.'47;: 45—Furisdiction—Limitation—Capitation-tax bodes 





Revenue Reorsrer,No. [X, CoUNTERFOIL FORM OF THUGYIS ’— Entry in, 


of mutation of. names—Document: of title--Indian Evidence Act, s. 115.4. 
ENTRIES in—Presumptive pr oboe ah a document, stages ‘tn 


the—Thugy?’. s register. -... 
Tuucyi’s—Entiry of: miitation: of 7 names and Sasser of occupancy 


right—Oral contract... ... os ioe 
REVERSAL OF DECREE, Resrirerron. OR ‘COMPENSATION. on— Civil Proce: 
’ dure: Code,..s: 583-—Claim against purchaser at Court sale—Civil Proce- 


dure Code; s.-317--Benami durtheser Fraudulent punch ase~Sale in 
execution of money decree. 











dof : discovery: “of: new. evidence~Civsl. Bre 
cedure Code; s. 626.|-—-Where ‘an-application, for teview: of Judgment -is 
made_cn: the groand that evidencé wzs ‘axailable-which.couldnot- be. Pro- 
duced at:the’ ‘tim the trial-it,is necessary that the. allegation: of. the: dist 
covery:of ni é should be strictly. proved.. : og . 
Kyaw Ze ° Jun and another. Se : eo ; eek 
an “EXCLUSION Of TIME CONSUMED IN- APPLICATI ow FOR, AND OF PERIOD 
OCCUPIED BY, THE -CourT, Ii: ‘DISPOSING: OF SUCH. APPLICATION, — Pre: 
. séntdtion of: application: Sor review 'after.expiration of period allowed 
for. appeal—Limit tatton Act, s. 5—Appeal, admission of, sat period: of 
limitation... Anew net Nes 
IN SECOND ApPeat. Fresh points. not vaised. at former “heaving. i 


~. The plaintiff brought:an- ejectment suit: alleging ‘that defendant -had been 
: allowed to occupy. “the land ‘in question from ‘1256to 1258 on. yearly 






































“: tenancies'and-that -he :refused “to..zive: up. *possession in -42583.. ‘suit 
“was brought..on: a Rs.-1o'stamp, but th nt at which: me 
; ‘ souglit. (was: snot stated, as. required. by.-“Ac re) £/1870- (C 

. Act) eieendlant i in:his- 


ion: 7;- ‘sub-section i(iv),-dast 





.d:that:-the land ° 


re atly take objection to'th jurisdiction 
i then. fell ack on rhe title and- sued 







9 the ianedietion f. the Court nor was ‘the- plez 

A cat ' the. written--s atement: - The : ‘plaintiff . .obtaine 

= [tig which ‘ firmed in appeal, : “Fn'second appeal it was held.th 

ion i ment: suit-was not-a-bar-to- the subsequent ‘suit: fi 

~ Possession... :- lication for a -review ‘of -judgment it was~: objected. - 

1, that the suit had. been; ‘over-Valued. for the prapeee of obtaining.a: decisio 
by a Court-of:a t.grade. -- 












Held,—that ‘theo jection. was'an ‘objection : to the: jurisdiction of the: ‘ 


Lower Court;.and- that ‘such: -objection : shéuld:have-been taken:.at:: the 
hearing. The rule in Soobramanian Chetty.v. Ma Huin Ye, : 
that in an application for review of judgment in second appeal fresh. points. 






_ 1 Should not be taken’which might: have. been raised: at the:former heaiia: a 


‘unless to exclide them would 2 amount‘to.a- denial: of justice, affirmed: 





IN SECOND APPEAL.—Error..of 1 Recents fiadi 
” Furisdiction—Buddhist : law—Husbaid and -wvife—Husband:. or. 
|. sealing singly with joint property—Resumption—Second appeal... 


on review—sCivil: Procedure Code; ss- 626, 629.)—An application for: 
of judgment’ passed:in second. appeal was made.and the same‘was 


under section-626, Code of. Civil Procedure, An application was’ then filed... 


to review the above order. 


















: of. fac 










“SECOND APPLICATION FOR.—Kéview of order,: application- for; passed; 
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ere ‘ Pagte. 
~~ Held;=that although -a-second’ application to-have the original judge*—-— 
tment reviéwed upon new materials .is permissible, an application to review: - 
: oe order passed on review is prohibited by section 629, Civil Procedure : 
¢ ¥ ee 5 r i t+ . 
‘Maung San. Win v, U Naw’ aaa see “aie sie 580. 
© REvigw oF oRDER.— Civil Procedure Code; s, 623—Revision, application for | BS 
. Appeal from order against which no ‘appeal lies under Civil Procedure at 
Code but ts appealable under the Lower Burma Courts Act—Civil Proces ° ' 
s dure Code, ss. 588, 622—Lower Burma Couris Act, 8.22 »  w.. re ‘S4o- 
Ss APPLICATION FOR, PASSED ON REVIEW.—Civil Procedure Code, ss 
626, 629-—-Review of judgment, Second application for Dawe - 580. 


* Revision, APPLICATION -POR—Appeal trom order against which no appeal: 
_ © Hes under Civil Procedure Code but is appealable under the Lower Bur= 
ma Courts Act—Civil Procedure Code, ss. 588, 622— Lower Burma Courts 
Act, 5. 22—-Review of order Civtl Procedure Code, s, 623.|—An -applica~ 
. tion for revision under section 622, Civil Procedure Code, was pretented 
; tothe Court of the Judicial Commigsioner against an order against which | 
* under ‘the Civil Procedure Code no appeal was allowed to the Court.” 
. The Court holding that an appeal lay under’ section 22, Lower Burma 
Courts Act, treated the application as an appeal and dealt with itas such. © 
“<.. Held,-~-that while the proper ‘course to be followed was to have rejected 
‘ the application for revision and to have directed that an appeal be filed, : 
~ the error; which was of a purely technical kind, did. not ig itself consti-.' 
“tute: a_sufficient- reason within-the meaning of section 623, Civil Proce- 
_. .. dure Code; to justify’a ‘review of the order, ie 
_¢. Govindasawmy Natkan and six others v. Kally alias Kupama\., ene 540 
_ OW Reviston, ORDER ror Declaratory decree of Civil Court affecting order of 













: ' Magistrate-—Maintenance © 9 ' sade. ae sen % tee 662: 
2 REVISION. OF ORDER BY DivisronaL Commissioner.—Lower Burma Towns 
Act, ss. 6 (as amended by section 4; Act XVIII of 1895) and er He () os 
duty by headman. of ward—Offence—Trial: and punishment by Deputy. 


Lit, Commissioner cg 8 i yy ae aaa ee “gee 329. 
2 Rsvisiona, surispicrion.~ Court-of the fudicial Commissioner, Lower Bure. as 
ma Court.of the Fudge of Moulmein—Court of Small Causes—Lower 

Burma:Courts: Act, ss.-9, 10--Civil Procedure Code, s,.624—~ Provincial. 
Small Cause: Courts Act, 1887,'s. 25.)—The Court of the Judicial Commis- 
_ stoner,‘Lower Burma; has.jurisdiction to revise decrees and orders: of ‘the = 
Judge of Moulmeit sitting as a Court of Small Causes, renee ai 
~Extent-of revisional: powers of High Court under: section. 622,. Civil 








': Procedure:Code, and:section:25, Act- IX of 1€87, considered... - 









» Mayappa Chetty v. Chokalingam Chetty and three others uuu sans or 
—— oF Hien Court Right of appeal by Local Government—Crimi-.. 
-*'. nal. Procedure Code, ss. 4t7,'439-— Order of acquittal . ° Sie Hebe . 126. 


‘Revisionwau Pow ZR oF Hier Court. ro DEAL WITH ORDER. AMENDING DE=: 

*)! CRER.~Ovder amending decree not a décree nor an appealable order—. 
. Decree, Amendment of, Furisdiction of Appellate Court alone to make: ... 449 
” Revistonan rownrs or High Court.—/nterference with an order of acquit=. 

» (1 5! taleCrimindl Procedure Code, s. 439.\~ A High Court, in the exercise of 

Je its revisional ‘jurisdiction, has.the power of ordering a re-trial, though it 

‘May not convert a finding-of acquittal-into one of conviction. - o 







‘ ‘Queen-Empress Ww M, ‘Ghose ee Laas foo. nee ooo. ore 4i 
° Revocaniity ov License 10 auinD.—Grant of land by parole. °° wn 107 
.” -R&VOCATION OF SANCTION-TO PROSECUTE,—Criminal Procedure Code, 8. 195 - eke 
ow Ref sal of sangion.to Tie pirbetea iiin, 2, ee vas Mig, & - 83, 
~ -Rewarp.— [legal starch-—-Conviction of offence—Excise Act, $. 45 369 


-Rewarp.—-B. urma‘Gambling Act, I of 1896,s, 16—Burma Fudicial Depart. — 
“ ment Notification No. 286, dated 20th August 1899, Rule 7.)~The rules ~ 
“- contained in Judicial Department Notification No. 286, dated 20th August ~ 
-. 1896, do.not affect-the payment of rewards under the express provision of | 

. any Act, Regulation or Rule having the Qorce of law. Section 16 of 
-Buema: Act -I ‘of 1899. provides that“ any portion of any. fine . 


ace , 


SINDEX. i CHI: 


Rae Page. 
levied under section -¥o,-11, 12 and-13, Or any. part of the moneys... - . aa 
or proceeds: of articles seized and . ordered to be forfeited ‘under. this 

«Act, may be paid to any person who has contributed in any way to the 
“conviction.” “There is therefore an express provision of the law on the | 

; subject and.the limitation imposed by Rule 7 of the rules under. the. former 
Act does not apply. ee : eit ta 

_ Queen-Empress v. Kyin Ton and others eee th ae rr 37 3 

’ WRewarps.—Burma Gambling Act, ss.'6, 10, 10 (a), 15 (2),.3 (i acabetlinet in. ; 

“public street. or place— Warrant to whom to be directed and in what cases “4 

—Coins, seizure and forfeiture of, as instruments of gaming . as - S47 
———IN OPium CasEs;|—The practice of granting rewards for small seiz- Tas 

ures of opium should be discouraged. -. 


ae: 


Queen-t mpressn. Nga Tun Ye ,. i Sap ; eve a 198 
_WRicHT OF APPEAL BY LOCAL Govaeeiten mmr See Code, She 8 ey 
417, 439-—Order of acquittal—Revisional jurisdicition of High. Couriwe:. .. 126 


RIGHT OF APPEAL OF ACCUSED.—E£xecution: of sentence pending appeal— 


Remand to custody—-Criminal Procedure Code, ss. 390, 391,407). 413—> | F 


.Whipping—Sentence by Second-class Magistrate nee : ee uN gio 
Wear oF APPEAL TO THE CouRT OF THE ‘Jupicrat Comnerssioner.—Ori- é 
'.. nginal juyisdication, Exercise ofs by Appellate Court ies 





ee 
eee. 229, 230° 
“RIGHT OF DEFENDANT TO INSIST, UPON "ALL THE PARTIES BEING JOINT. AS ee ee 
-PLAINTIBFS— Omissions of plaintiff to:add parties—Contract suit—Ob- .- 
“jection by defendant as to non-joinder of all:the parties Do Seem. 555°: 
| WRIGHT OF EARLIER ‘ATTACHING “CREDITOR REFUSED BY SUPERIOR COURT-A. 
en ‘ATEABLE. SHARE OF ASSETS TO HAVE EXECUTION PROCEEDINGS RE-OPENS 
p.—Lien.of-prior attaching creditor-tn inferior court on property. sub= . 

quently attached.by superior court—Civil Procedure Code, ss. 295; 285,- -- «: 
“998 282 -—Attachthent by sees court of property already até ached OF eee, 
“. sSuperter court ... - aos Pr (3 
WRIGHT OF INGERTANCE IN. ESTATE OF pECcEASRD.—Buddhist law—Inherit- . i 
ance—Hired attendant ministering during illness and. performing funes.. 
-“S¥al ceremontes ... aa ae ais oe aeé ’ 465 
WIGHT OF MORTGAGEE TO SUE FOR INTEREST. AS IT ACCRUES WITHOUT CALL- 
ING IN THE. PRINCIPAL —Morigage ciation: post diem—Separate ieee 

© causes of actizn...- Sear ee aus paert ‘68 
Ricur OF Pat ae A SHARE OF ‘THE PROPERTY OF THEIR. Beatin noe oe ae ae 






















4 ore wae +t O gay Te 116 
ARIGHT OF PRIVATE. DEFENCE. othe ta iar must not be ‘invoked to oppress per- .: : 

..> “sons who, when: there is no time to. have recourse to the public authorities, _- 

“find themselves‘in a position in which they must either exert the privilege - 

Of private: defence as provided and restricted by the law, or submit ‘to a” ° 
forcible invasion ofa right of person or’ property in-cases. whére, tinder sv." 
‘97, Indian: Penal ‘Code; ‘the: law does: not: a des any sucht subim i: 











” Nea Hla Tun U v. Queen-Empréss -..; ee eve 
—$-_— Quarrel and fight, Incidents and stages: of. soe" 
Stabbing in evasion of legal arrest seb i 


RIGHT-OF-WAY, PUBLIC AND brivare-Furisdichion of C; etiai nad: Cie 
Criminal Procedure..Codé, s.°133.|—Where: thé: tightrof-way’ obsttuctéd 
was a right-of-way from a private house to.a public road, held that such 
right-of-way i is a private and not a public right-of-way snd: a Magistrate © 
has no jurisdiction under section 133; Criminal Procedure Code. Spa that 

Queen-Empress and Maung Baw v. Ma’ Mya~* ae bee eas 

“WRIGHT TO ESTABLISH TITLE OF, Jopement-DeBToR TO THE “PROPERTY. ’ 
-ATTACHED,—Civil Procedure Code, s. ea ee Relief Act, Ss a 
‘Suit for a declaratory decree ote 

‘RIGHTS 1. FATHER’S FAMILY.—Buddhist Taw—Inheritance~Daughiter : re=. aie 
moved from her Father's family and: cg i ag A resident: with her 8 + 
divorced,mother:* *. ees Bee ebay * aes 

YWRIGHTS OF ELDEST SON OR DAUGHTER: PASSING: TO. NEXT ELDEST : AS RES EBS 

' PRESENTATIVE OF THE FATRER OR MOTHER. —Buddhist law —Succession - 33 
—Priority Of birth — an oe aoe one se 58 


“CIV. INDEX. 





Sac 7, 
_ RIGHTS OF PARTIES WHERE GOVERNMENT IS NOT A PARTY; HOW TO BE | 
DECIDED.—Permisston to evect shed on land, Revocation of ~Purchase of 
land included in village site by non-resident... - aes _ UF 


{RIGOROUS IMPRISONMENT; COMMUTING SENTENCE or —Procedure—Indian 
Penal Code, s. 59—Sentence of transportation for aterm ... is 482 
RIVAL CLAIMS TO HOLD THE SAME LAND UNDER DIFFERENT PATTAS.~~J u17s- 
. diction of Civil Court—Lower Burma Land and Revenue Act, ss. 6, 55, 
and. 56.)—Grants of land in Lower Burma are made in accordance with 
rules made by Government under section 18 of Lower Burma Land and 
“Revenue Act, and the title that may be acquired under such a grant is re-. 
cognized. by section 6 of the said Act. There is no provision in the.Act 
excluding the jurisdiction of the Civil Courts .in respect of. such. grants. 
The provisions of sections 55 and-56 of the Act constitute no such bar.- 
Rival claims to hold the same land under different pattas are not 
claims which have been excluded by the Lower Burma Land and Revenue 
Act from the cognizance of the Civil Courts, and therefore the final deci- 
sion in respect of such claims rests with the Civil Court and not with the 
Revenue Court. 


_ Maung Cho v, Maung San Ke: ne aha a vee 4.29, 430 
Roan.—Fungle path aerrs roe ey ae was 629 
Rute. or gvipence,—Mortgagé--Coditional . sale—Absolute sale—Custom 

amongst Burmese agviculturists tes : 85 . 


RULES YOR THE DISTRIBUTION OF THE ESTATE. OF AN INTESTATE.— Probate 
and Administration Act, s,23—Letiers of administration, Application’ 
for —Credtt of estate See . sea ' 622 


RULES UNDER SECTION 5 OF THE Ortum Act -—Certificate authorising 
sale of opium by licensed vendor—Presumption ... - ia efi 419 
Ruxres unpER’ THE Burma Forest Act.--Drift timber—Timber tn transit ; 
~—Burma Forest Act, Chapter VI uu. ae sits es 5 
‘RURAL POLICEMAN, VILLAGER READMAN- OR—Protection from prosecution 
of, for certain offences—Lower Burma Villages Act, ss. 8, 79, 23 ws 397 
S. 


| SaLe.—Morigage---Burden of proof—Examination of witnesses produced— 
Minor taking part in business.|\—Where a plaintiff institutes a suit to re~ 
cover certain land, alleging that he is the owner, and admits having exe- 
cuted a deed o1 sale of the land in question to a third person, but alleges 
Mile the trarsaction was really a mortgage and that he had paid off the 
ebt : . ; 
Held,—that it is incumbent on plaintiff, in order to prove his title, to 
restablish his allegations as to the transaction being a mortgage and as to 
repayment of the loan; and- : 
_ Where. a Court omits to examine a witness present on behalf of the 
plaintiff or the ground that the witness had not been entered.in the list 
of witnesses and had n:t been present at the last hearing ; 

Held,—that a Judge is boynd to examine any witness produced by the 
ea ak ‘ 
plaintiff before he closes his case, : 

Where the defendant also claims the land in suit under an oral sale 
from another who holds a_ general power-of-attorney executed by three 
persons, one cf whom at the time of such execution was a minor, and the 
court found the power to be invalid on that account ; 

Held,—that.a minor may be member of a partnership and may take 
part in carryirig on the business. f Moreover a contract entered into by 

| & minor is ndt void, but only voidable at his option. 

Where it is also contended that assuming that the sale of the land was 
: toa firm doin g business in the name of the person to whom the deed of 
sale was executed, it was not proved that the land in question had passed 
into the ownership of the persons who exccuted the power-of-attorney. 
Heid,—that, as between the present parties, it was not nesessary that 
ae oe who was in possession should give strict proof of his title to 

‘the land, . : ms tty ae 


INDEX, 


ALN. EK. V. Venyathen Chetty vA. K. Kuppusawmy Piliay «.. of 

Sare.—Morigage—Defendant in possession - Burden of proof—Evidence Act, 

s. 110,.}—Where the land in suit is in the possession of the defendants, and 

the plaintiff alleges that it was mortgaged to the defendant’s deceased 

husband, and the defendant replies that the transaction was an absolute 
sale with no reservation of the right to redeem. 

Held,—that it is for the plaintiff to prove the mortgage which he alleges. 

U Nyo and another v, Ma Shwe Meik .., ia ast ave 

-——— Morigage—Evidance— Registered document—Contemporaneous un- 
registered document varying the registered document ss or 

Mortgage—Land—Burden of proof ies ae 

——-— Mortgage—Res judicata—Redemption of land, Suit for—Rent 

‘ - Sea also. under CONDITIONAL SALE, 

SALE BY CaRE-TAK ER, — Litle— Possession for a particuldr limited purpose— 
Gratuttous bailment— Custedy — Constructive possession by owner—Indian 
Contract Act, s. 108, Exception 1.\|—A left with B, a boat to be taken 
care of. B sold the boattoC. A sucd B and C torecover the boat. 

Held,—that C's title was defective, and that Exceptivn 1 to section 108, © 
Indian Contract Act, did not apply to his case, B not being able to give 
C agood title to the boat. 

12, B. L. R., 42, and I, L.R,11 Bom,, 704, referred to, 

Maung Po Ov, Mal. sie iis ius ve 

SALE BY WIFE OF JOINT PpROPERTY.—Jts validity—Consent of husband— 
Power of attorney—Registration Act, s. 33—Buddhist law oes 

Save IN EXECUTION OF MONEY DECKER,—Restitution or compensation 
on reversal of decree—Civil Procedure Code s. 583—Claim against pur- 
chaser at Court sale—Civil Procedure Code, s. 317—Benami purchaser 
—Fraudulent purthase.|— Where a defendant A fails to pay money 
decrecd and his lands are taken and sold in execution of the decree and the 
sale is confirmed before the decrce is reversed, he is entitled to recover 
compensation fir what was taken from him. But no claim for compen: | 
sation can be maintained against the purchaser B, unless A can prove that 

.. B was merely a nominal purchaser at the Court sale and that the transac- 
tion was fraudulent. <A bexami purchase is not necessarily fraudulent. 
Obhai Charan De and two others v. Ram Chunder -De ae ws 

Sarg, InsriruTion or /RESH SUIT TO SET ASIDE AND RECOVER PoSSES- 
sion.—Civil Procedure Code, s. 283—Specific Relief Act, s. 42—Civil 
Procedure Code, s. 43—Res judicata—Suit for declaratory decree as to 
attached property without prayer for consequential relief .... sée 

SALE oF INTEREST IN LAND.—Z tle of vendor as between private individuals 
and as against Government—Land cleared and cultivated in Burma without 
paying revenue ... aes ous er aes ose 

SaLE OF LAND BY REVENUE OFYICER FOR ARREARS OF REVENUR.—/rregu- 
larities in procedure— Jurisdiction of Civil Courts—Burma Land and 
Revenue Act, ss. 47, 55, 56.)—A sale of land held forthe recovery of 
‘arrears of revenue by a duly authorized officer, although without notifi- 
cation of such sale or enquiry as to the defaulting holder’s interest in the 
land, is a sale held under section 47, Burma Land and Revenue Act, 1876, 
and the validity of such sale can be questioned under sections 55 and 56 
of that Act by the Revenue authorities alone. ; 

Pallaneappa Chetty (by his attorney U Tha Dun) v. Maung Po Thein ... 

SALE-PROCEEDS, SUIT TO ESTABLISH RIGHT TO, OF ATTACHED PROPERTY.— 
Claim to such property as tenant of land mortgaged—Execution of lease 
of tenancy—Consideration—Rurden of proof... eee ae 

Satr Act (XII or 1882), s,9—Lower Burma Land and Revenue Act (II of 
1876), $. 39, clause (¢)—LEvasion of salt-duty under what law punishable 

SANCTION TO rrosecuTE.—Application to revoke—Court of Deputy Commis- 
sioner subordinate only to Court of Commissioner—Criminal Procedure 
Code, s. 195, sub-section (6)—Lower Burma Courts Act.|—The Court of a 
Deputy Commissioner under the Lower Burma Courts Act is, for the 
purposes of sub-section (6) of section 195, Criminal Procedure -Code, 
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subordinate only to the Court of the Commissioner. An application to 
revoke a sanction granted under that section by the Deputy Commissioner 
whether sitting as Civil Appellate Court or a Court of Original Jurisdiction 


~~should not be made to the Court of the Judicial: Commissione a ear a 


Maung San Dok and another v. Ma U Zin’ - ape ae wea 
SANCTION TO PROSECUTE—Faise charge—Criminal Procedure Code, s. 195 
—Indian Penal Code, s. 200.|—A prosecution under section 211, Indian 
‘Penal Code, should not be granted as a matter of course, but only when 
‘the complainant can satisfy the Court that the interest of justice require 

a prosecution and that thereis astrong primd facie case against the 








accused ; 
Ma Saw Kin vy. Maung Tun Lin and two others... see <a 
False evidence See ahs “ se ee 
wa —— Private prosecution—Complaint—Preliminary enquiry —Criminal 


Procedure Code, ss. 195, 476.|—The sanction to prosecute a person for the 
offence of making a false charge is granted under section 195, Criminal 
Procedure Code, to some person who applies for it and the prosecution is 
then a private prosecution. When a District Magistrate acts en his own 
motion he proceeds under section 476, Criminal Procedure Code, and his 
written order to a Magistrate to try the case will amount to a complaint. 
The preliminary enquiry held under section 467 is not judicial. 
R. Krishnasawmy Naidu v. Queen-Empress 
» Statement made to the police and opposi 
Magistrate—False evidence ro. ai ace av 
Rerusat oF—RevocaTion or—Criminal Procedure Code, s. 195.] 
—When a Court or authority mentioned in s, 195 of the Criminal “Proce- 
dure Code refuses to sanction a prosecution for any offence specified in that 


te statement made before a 








section, advantage is taken of the knowledge already acquired in the course. 


Page 


of judicial proceedings.or inquiries before the Courts and officers concern-"~ 


ed, and when such Courts and officers with such knowledge already ac- 
“quired are unwilling to sanction a prosecution and refuse to sanction one, 
such prosecuticn is barred and Magistrates are to that extent relieved of 
a responsibility which would otherwise rest upon them. But it does not 
" appear that the Legislature intended by that section to place hindrdncesin 
‘the way of such prosecution when such Courts cr officers, from knowledge 
already acquired in proceedings or public prosecutions conducted before 
them or-un‘er their authority, are satisfied that a prosecution should be 
instituted for any offence specified ins. 195 any more than s. 1g9 of the 


same Code is intended to place obstaéles in the way of a prosecution for ° 


adultery when a husband is willing to prosecute. 


When there is no refusal, but on the contrary sanction is granted by a . 


Court or authority mentioned in’s. 195 cf the Criminal Procedure Code, a 


Magistru.te inquiring into a charge brought with such sanction is not re-" 


* lieved of any responsibility imposed by the Court any more than a Magis- 
trate is relieved of responsibility to conduct the inquiry in the.manner 


provided by the Code when a complaint is instituted by a husband as 


provided by s. 199 of the same Criminal Procedure Code. 

A sanction granted under s. 195 of the Criminal Procedure Code ought 
not ordinarily to be revoked ifthe grounds urged to support the appli- 
cation are such as can be.more conveniently and more appropriately ad- 
vanced in‘ the Criminal Court where proceedings are or may be instituted 

-_ onsuch sanction, oe ui 

: Dhurmalingum Mudally v: Kuppamah ... see sas oes 

FOR FALSE CHARGE.—Police investigation—Magisterial enquiry— 
Indian Penal Code, s. 211—Criminal Procedure Code, ss. 215, 438, 532, 

 §37—Valid sanctions—Fr-sh sanction—Limitation.|—A complaint was 
made to a Second Class Magistrate, who dismissed it after ordering c 





police investigation, and the District Magistrate, without any Magisterial 


enquiry, granted sanction. for the’ prosecution of the complainant, The 


accused was committed to Sessions and the Additional Sessions Judge, ~ 


holding that there had beén no valid sanction for the prosecution, without 
hearing evidence or considering the merits of the case, acquitted. the 
accused of the offence with which he stood charged, 


542 
“7S 


183 
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Held,—that as there ought to be a Magisterial inquiry before sanction to 
prosecute is granted in respect of a false complaint made toa Magistrate 
the sanction of the District Magistrate was not valid. 

Held, also,—that in the absence of Jegal sanction the Magistrate was 
not competent to commit, and was therefore not a competent Magistrate 
within the meaning of section 215, Indian Penal Code, and that the 
Sessions Court should itself have quashed the corhmitment, but should 
not have acquitted the accused. 

Held, also that the period of limitation prescribed by section 195 of the 
Code of Criminal Procedure applies only to a sanction legally given under 
that section. ‘ 

Queen-Empress v. Sit Law... wie “8 toe oss 
“SANCTION TO PROSECUTION OF WITNESS.—Examining witnesses, Improper 
mode of—Improper procedure—Arrest of witness during course of trial 
—Retraction of previous statement —False evidence ea oa 
“Saneuika Giers. Poccarika anD—ZJudividual and general gifts—Claim on 
poggalika kyaung by recipient after he has left the priesthood—Buddhist 
law—Gifts to priests ies avs ee ae ies 
-SatTisvaction or Decrrz ovr or Court —Failure of judgment-creditor to 
certify suatisfaction—Remedy by seperate suit for damages—Civil Proce- 
dure Code,s. 258—Execution proceedings aes Po vet 
SEARCH For OVIUM.—Person requisitioned by foltce officer to attend—Fatlure 


to: attend as witness of search—Indian Penal Code, s..167)—A person - 


-required to attend ascarch failing to do so without reasonable excuse is 
come to conviction and punishment under scction 187, Indian Penal 
ode. 
Queen-Empress v. Nga Hat eee aa : oes 
“SECOND APPEAL, Ruvinw or JODGMENT 1N—Fresh points not vaised at 
“former hearing x Ws a aa 
Revicw of judgment in second appeal—Error of law—Erroneous 
finding of fact —Furisdicticu—Buadhist law—Hushand and wife— 
Husband or wife dealing singly with joint property—Presumption.|— 
A review of judgment in second appeal may be granted where there is 
‘an etror of Jaw on the face of the judgment or where the decision of the 
Court has proceeded upon a mistaken view of the law, but it should not 
be granted for the purpose of allowing the parties to re-argue the case 
upon the evidence upon the chance of throwing doubt upon the decision 
already passed. J. L.. R., 14 Cal., 627 and 24 W. R., 186, followed. 

A Court of second appeal has no jurisdiction to entertain a second<« 
appeal on the ground of an erroneous: finding of fact, however gross and 
inexcusable the error may scem to be where there 1s no error or defect. in 
the procedure. The finding of the first appellate Court is final if that 
Court had before it evidence proper for its consideration ai mig of the 
finding. P.C. Rulings in Durga Chowdhrani vy. Fewihiry Singh, 1. L. R., 
18 Cal., 23, followed. . 

Where a Buddhist husband and wife begin by acting jointly with 
respect to the property owned jointly by both it is a question of fact as to 
whether the wife or the husband was a consenting. party when dealing 
singly with the same property thereafter. In cases where thes are 
still living together the presumption would be that one was acting, as 
agent for the other. 

The presumption is that the wife consents to the acts of her ht.sbard 

-as long as the marriage continues, but this presumption may. be rebutted. 
R. MMS. Soobramaniun Chetty v. Ma Hnin Ye... se re 
_ Ground or—Lrroncous conclusion of fact upon evidence—Ciuil 
P oceduve Code, s §84.|—The question whether there is evidence bcfore 
~. tine Court on which it could properly arrive at a given conclusion of fact 
1s a question of law which may be taken in second appeal, but if there is 
evidence, though the Courts below'may have come to an, erroncous conclu- 

sion on the evidence, there is no second appeal against such finding. « 
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SECOND. .APPESL,—ORDER REFUSING LEAVE TO ‘FILE.—Appealable' order—Ap- 

.. plication.in vevision——Practice—Civil Procedure Code, s. 622—Lower Bure 
ma Courts Act,.s. 24, 26.\—The Lower. Burma Courts Act’ distinctly ~ 
restricts the right of appeal as compared with the Civil Procedure Code. 

_The Judicial Commissioner may refuse to entertain’ a second appeal even . 
where the ‘Courts below differ and the decree of the Court of First 
Instance is reversed or modified. ¥ : eee 

Section 622, Civil Procedure Code, must be interpreted strictly. An 
appeal lies from. an order refusing leave to appeal. Where therefore . 

‘leave to appeal has been applied for under section 24, Lower Burma . 
Courts Act, and that leave has been refused and no appeal has been 

_ filed against such order, no application for revision of the order refusing 
the leave will be entertained in the Court cf the Judicial Commissioner. © 

Maung Tun Aung v. Maung Kyin a . | ae fees nee! 

_SECOND APPEAL PREFERRED ON QUESTION ‘OF LIMITATION NOT. RAISED IN 
Lower | Courrs.—Limitatton—Procedure.)—Where an appeal was 
preferred merely on a question of limitation which was not raised in the 
Courts below— 
is Teld,—that appellant had waived his claim to raise the plea of limita- 

rs 10n. te ‘ ree z 2 . 

. | Datéiav. Kasai, 1, L. R.8, Bom. §35, followed.. 

._ Held, also,—that appellant in order that the question of limitation. may 

_, be dealt with by the appellate Court must appeal on the whole case. 

Alimunnisa Khatoon.v. Syed Hosain Alli 6, Cal. L. R., 267, followed. 


Maung Shue La v. Maung Shwe Gon and another : oe wee. 
SECOND APPEALS ON. PURELY TECHNICAL GRoUNDS.—Court of. the Fudi- 
.., \ttal. Commissioner” wen es Se 
- “SECOND. WIFE HOUSE AND LAND ACQUIRED DURING MARRIAGE WITH ‘FIRST: 
“WIFE AND REDEEMED BY, WITH HER SEPARATE MONEY.——Separate pro- 
» perty—Property acquired during second marriage—Shares, respective, . 
between children of the first and second: marriage—Attachable interest of. 
children—Buddhist law... : ak SPSS tase 
SEcConD wire, SHARE OF 
SO QNCE + e aee 
SEcrion 55,.6rause.(b), oF ‘THE ERE 
£XPLAINED:}—The: words ‘claims to occupy. ‘or resort to ‘lands uni 
. 19°80, and:21” ins. 55, (4) of the Lower Burma Land and Revet 
- refer to claims against Government .and not to claims. between e 
individuals. -To hold otherwise would lead to ‘conflict of jurisdictions.’ 
- The words “and disputes as to the use or enjoyment of such lands between 
persons permitted to occupy or resort.to the same”’ contained in the ‘re-.. 
mainder of the said section and‘ clause: refer to disputes arising betweén 
“persons jointly permitted to occupy the same land. Persons could ‘not’: 
‘be permitted to eccupy the same land adversely to one another, - . 
Saya Hlaing v, Maung Lu Gyi. + ase ee sees 
awrmmineQ5,, CODE OF CRIMINAL PROCEDURE.—Magistrate’ trying an ac- 
' cused of an offence under s. 211, Indian Penal Code committed before 
himself—Furisdiction bed ees Ae oe, ahi es 
-283, Crvitn Procepure Cope,:Suir unpEr—Declaratory “decree - 
without corsequential velief—Court. Fees Act, schedule II, Art.: 17, . 
: clause (tit) —Attached property— Application to set aside Tl eee 
SECTIONS 55,. 61, CriminaL Procepure Cope—Magisterial sanction to 
prosecute—Fudicial Department Circular. No. 17 of 1888—Magisterial — 
proceedings under ss, 109, 110, Criminal. Procedure Code, what. they 
- “should disclose—Arrest by police and production before Magistrate © ss. 
SECURITY FOR. GOOD BEHAVIOUR—Confirmation order of Sessions Fudge— 
“:-: Operative order—Appeal. to District Magistrate—Criminal Procedure.’ 
‘Code s.*123,|—When a duly empowered Magistrate passes an order re- . 
quiting an accused tc give security for his good behaviour for a period ' 
cvecedines oie steaae he cannot direct that the accused be detained in 
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oy -rigorous imprisonment for such périod, but, upon failure of the accused 
tos give the required security, should merely direct his detention in pri- 

"_ son pending the orders of the Sessions Judge. The order of the Sessions 
Judge becomes the operative order and no appeal lies to the District 

; Magistrate against the orders of the Sessions Judge passed upon a. refer- 
ence made by such Magistrate. 


Farah v: Shwe Gyaw Aung... sie 


*Sxcuriry FOR GOOD BEHAVIOUR—FPersonal bond of accused—Imprisonment 
in default, Nature of —Criminal Procedure Code, ss. 106, 126 (§).|—The 
" provisions of section 106, Criminal Procedure Code do not apply except 
where-an offence of the kind specified therein is committed. In cases 
where they do apply the accused must be required to give.a aan 
~.bond. The imprisonment awarded in default must be simple, 
Hsien aa v. Nga Tha Ein - “ 
“SECURITY: FOR KEEPING THE PEACE. —Uttering “obscene words—Indian 
Penal Code, s. 294-~-Code of Criminal Procedure, s. 106—Finding ag 
“SECURITY FOR KEEPING THE PEACE OR FOR GOOD BEHAVIOUR.— When 
security not ic be demanded—Criminal Frocedure Code, s, 112.|—Security 
for keeping the peace or for good behaviour should not'bi+demanded 
from a person who is already. undergoing a sentence of imprisonment for 
acriminal offence: Proceedings already commenced against such’ pri- 
soner may, if the circumstances. justify it, be renewed after his sentence 
for the criminal offence has expired. 
Queen-Empress v. Chi Do Bén Sy eae 
SEcurRITY ORDER.—Confirmation of order calling pons: a nto find 
_ security—Criminal Procedure Code, s.117.] . Before’an ani 
- 112, Criminal Procedure Code, calling upon a person, 
:. be confirmed, the truth of the information upon whi 
has acted must be enquired into and such further év } ¢ 
necessary taken. The mere readiness of such erson‘to ‘give sécurity 
"does not justify the Magistrate in confirming his order‘-without’ com- 
plying with the requ'rements of s. 117° ‘of ‘the Criminal: Podcedure: Code, 
‘Queen-Empress v. Nga Kun E eee ; see 
SEcuriry ORDER, PROCEDURE AS ro—Preventive pr ns "of Chapter 
VIII, Criminal Procedure Code, how they should b L by Magistrates 
—Criminal Procedure Code,.s. 123.|—The.-procedure. enjoified by 
the provisions of Chapter VIII of the Criminal Proc ure Code is¢kat a 








ecurity can 
Magistrate 













date shall be fixed on which the period for which the: security is to be given’: 


shall commence (s. 123), and ‘that after the order to give security has 
been recorded, an opportunity shall be given to furAish the security on or 
before the date so fixed. Ifthe security be not fucnished on or before 
’ that date, then a further order may be made. The preventive provisions 
of Chapter VIII of theCode are more successfully and more legally enforc- 
ed by the Magistrates who enlist the aid of private individuals in main- 


taining order ‘by placing habitual offenders under a bond; with sureties“: 


undertaking responsibility for their good behaviour, than by those Magis- 
.trates who, “with slight. regard for the future, allow the provisions’: ‘to, 
used merely as a means to commit habitual offenders to Bilson when 

‘ fresh offence can be proved against them. ; 
-Queen-Empress v. Nga Saing Gyi eee "ae 





SecuriTy, ORDER REQUIRING, FOR COSTS.— Order or decree, Appedh from he 


.... ,Civil Procedure Code, s.549—Lower Burma Courts Act, 24°). as 
SEcurITy UNDER Cuarree VIII, Cope oF CriminaL PRoceDUR: = 
Sul. offender—Reformatory Schools Act, ss. 3 and 7—Minor a. i aes 
Secr2it 7, WHEN NOT TO-BE DEMANDED — Criminal Procedure. Code, S. 112 





« |: ~ Security for keeping the peace or for good behaviour — -... lg 
SEL¥-acQUIRED OR SEPARATED: PROPERTY, RIGHT OF FATHER TO ALIENATE.— - 
Son’s claim on the ground of fraud by father—Hindu law—Interest: of 


son during father’ s lifetime in property not of the description:in which 


' the sons acquire a eas by bivth——Inheritance liable to obstruction — 5 
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Mitakshara school—Survivorshi, $—-Obstructed heritage—Foi nt property of 


re-united co-parceners—Foint and scparate property, distinction between - 


“SenTEnce —An order directing that ‘a sertence shall take effect from a date 
before it was passed is illegal. 

Queen-Empress.'v. Nga Po Mya wae vee vei one 
“Senvence.—Boat thefts—Cattle thefis ss. Me oe Br 
; Cattle theft.|—Severe sentences are necessary in the case of cattle- 
' thefts. Where there are no extenuating circumstances, a sentence of two 
‘ year’s rigorous imprisonment for a first.offence is not inappropriate. 
Queen-Empress v. Nga Ni and Nga Shwe Pi toe 








tor present when offence committed «.. vee 
Transportation for life ens “se oe eae 
-—--—Restoration of recently last cattle-on payment of money—Reasonable 

: presumption—Theft—Evidence Act, s, 114—Cattle theft ave 
ipping—Whipping in: addition to imprisonment—Consecutive 


wee 





mee Whit 
«sentences of whtpping—Criminal Procedure Code, s. 391.|-A Magistrate 
cannot pass more than one sentence of whipping in consideration of a 
previous conviction on an accused person in two’ or more trials on the same 
day. Ifthe accusei is already undergoing a sentence of imprisonment 

the Magistrate should ascertain whether a sentence of whipping was added 


to the. sentence the accused is actually undergoing, and in that case. 


should refrain from passing a'second:sentence of whipping. 
When a.prisoner is-undergoing a consecutive serics of sentences of im- 


prisonment to which: whippings: have -been:. added, he can. undergo only» 


one sentence of whipping to be carried out as provided under section 391, 
Criminal Procedure Code. ie} 





_ ueen-Empress. vi Nga Paw Duns a dios ae es 
Whip ing. added to imprisonment—Previous conviction for same 
“group” of offences—Whipping Act. s. 3—Charge see toe * 





-BY MacistTraTe.— Neglect of duty by villiage headman =| ees 
———---——-BY SECOND-CLASS -MaGisTRATE.—Right of appeal of accused— 


Execution of sentence pending appeal—Remand to custody —Criminal — 


“Procedure Code, ss. 390,.391, 407, 417-— Whipping .. 





ping 





' Procedure Code, $s. 390, 391-407, 413 —Whipping —Sentence by Second- 
class Magistrate —Right of appeal of accused’ ... nn, ven 
SENTENCE oF DEATH.—Criminal Procedure Code, s. 367, 6l.(5)—Drunkenness 


—Intention—Reduction of dedth sentence—Murder eee. 





Sex of accused—Murder, ordinary, as distinguished from murder in 


dacoity—Reservation of death sentence for the principal offenders.)—The 


question of six should be considered in passing sentences of death. . It is 


not necessary to pass sentences of death on-all the persons taking part in - 


an ordinary murder as.distinguished from murder in dacoity, A death 
sentence should be reserved for the principal offenders. 

Mi Sha Bi and three others v. Queen-Empress os somes ove 

SENTENCE OF FINE ALTERED TO ONE OF. IMPRISONMENT.—Enhancement of 

, Sentence by appellate court on appeal—Criminal Procedure Code, s. 423 

' —-Order of confiscation by appellate court where no confiscating order has 


_ been made by cabo court—-Fovest Act, s. §4—Arakan Forest Rules’ . 
n ules 2and 13—Avrakan Forest Rule 13, so far as . 
tt relates to Rule 2 held to be-ultra vires.|—Section 54. of the Forest Act’ 


nade by Government— 


empowers the convicting Magictrate to order the confiscation of timber in 


respect of which a forest offence has been committed and his order is sub- .. 


'. ject to appeal... ‘The Act does.not empower the appellate court to con- 

’ fiscate timber when no confiscating order has been made by convicting 
Magistrate. : ‘ 

, Assumjng that the Sessions Judge had the power of confiscating the 

timber, his pwoer. would be limited by the provisions of 5. 423,- Criminal 


Indian Penal Code, ss. 302, 109, 114.~—Abetment of murder-—Abet- 


ENHANCEMENT OF —Solitary confinement, substitution of, fer whip- 


EXECUTION OF—PENDING APPEAL Remand to Custody—Criminal ~ 
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Procedure Code, which prevent an appellate court enhancing a sentence 
on appeal. To alter a sentence of fine to one of imprisonment is an en- 
hancement which an appellate court is not competent to order. 
Dansang Dada, 1. L. R., 18 Bom., 751, followed. 

Kyaw Kaing alias Chet Pa v. Queen-Empress sie a 


‘SENTENCE oF: IMPRISONMENT IN DEFAULT OF PAYMENT OF FINE. —Lower . 


Burma Villages Act, s.13—~Indain Penal Code, s.65—General Clauses 
Act, 5.4. ]—The imprisonment awardable under s. 13 of the Lower Burma 
Villages Act cannot exceed one-fourth of 15 days, which is the maximum 
fixed for the offence, s. 65, and not s. 67 of the Indian Penal Code being 
applicable where imprisonment is awardable as well as fine. Section 5 of 
the General Clauses Act (1 of 1868) cited. 
Queen-Empressv. Nga Nyein aes re 
SENTENCE OF TRANSPORATION FOR A TERM.—-Commuting sentence of rigor- 
ous imprisonment—Procedure—Indian Penal Code, s. 59.|—The proper 
procedure in cases where a Judge desires to pass sertence of transporation 
for a term is to pass sentence of rigoryus in:prisonment and then, under s. 
59, Indian Penal Code, commute the sentence to one of Pareporation. 
‘Nga Shwe Lan v. Queen-Empress 
SENTENCE OF WHIPPING.—Condttional commutation ‘of sentence to one of 
Imprisonment—Criminal Procedure Code, s. 395- ]—Sectiori 395, Criminal 
Procedure Code, provides, for the Court revising a sentence of whipping if 
the accused is unfit to undergo that form of punishment. Where therefore a 
Magistrate passed the following order on conviction : “ That each accused 
do received 30 stripes and if found unfit for same, each to suffer one month’s 
rigorous imprisonment,” eli#,--that it was improper to pass sentence 
conditionally i in this manner. 
Queen-Empress v. Nga Chin and another ase oe 
SENTENCE OF WHIPPING IN ADDITION TO ANY OTHER PUNISHMENT. --Indian 


Penal Code, s. 75.\—Section 75, Indian Penal Code, gives no authority - 


for passing a ealense of whipping in addition to any other buntsimnent, 
Queen-Empress v. Nga Tun Tha ; ‘ i 
SENTENCE PASSED UPON DEFAULTER.—Release of defaulter on payment of 
arrears due—Arrears of maintenance--Ex-parte order of Magistrate— 
Warrent for accumulation of arrears eo 


Senrencr, ProcepuRE or SESSIONS JUDGE IN cases WHERE A, IS NOT AP-. 


PRALABLE WHERE HE CONSIDERS THAT A FINE IMPOSED IS TOO. HEAVY. 
~-Pructice--Criminal Procedure Code, s. 413. ca +a 
Sentence REFERENCE OF CASE FOR ENHANCEMENT OF— a i 
SENTENCE SUBMITTED FOR CONFIRMATION OF SESSIONS JUDGE eeua 


Procedure Code, s. 35—Convictions by a District Magistrate acting under 


S. 34, Criminal Procedure Code, at one trial of several distinct offences— 
Aggregate sentence—Single sentence. ... A ‘is 
SENTENCES IN CASES WHERE PUBLIC SERVANTS ARE OFFERED PERSONAL 
VIOLENCE. |—Public servants are entitled to such protection as the cri- 
minal courts can afford by passing deterrent sentences in cases where 
ae personal violence is offered to them in the lawful execution of their 

uty, 


Nga Tun Aung Gyaw v. Queen-Empress Wil “ana 


SENTENCES IN STABBING GASES, |—Adequate sentences should be systemati- 
cally passed in stabbing cases. 

Queen-Empress v. Nga PoKet ee one Lise 

‘SEPARATE CAUSES OF ACTION.—RKight of mortgagee to issue Sor interest as tt 


accrues without calling tn the brincipal— Mortgage deed—Interest post : 


diem sce 


SEPARATE LIVING, Eprecr oF, FROM ADOPTIVE PARENTS. —Adopied ee also” 
a *lood velation—Adopted child returning to house of natural parents— 
Manukyeé, x, 5—26—Buddhist law—Inheritance—Adopted children . i... 


" S4paRATR OFFENCES, AGGREGATE TERM PASSED For.—Indian Penal. Codé, S. 
73-—Solitary confinement—Sentences of 


SEPARATE FROPERTY.—Limitation—Foint Srey Marian 2 ade a 
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Page.. 
SEPARATE PROPERTY—Property acquired during second marriage—Shares, = 
~~ respective, between children—of the first\and—second—marrage—Attach=———.——_-__ 
able interest of—children—Buddhist law—House and land acquired 
during marriage with first wife and redeemed by second wife with her 
separate money 534 
~ Servant anp Masrer.—Batler and bailee—Brincipal and agent—Contract 
Act, ss. 151, 212 as ate Sas 67° 
Sunvicz-n00% FABRICATED ENTRY IN GoVERNMENT—False document— 
orgery—" Fraudulent”—Indian Penal Code, ss. 25, 463, 464, 466 ee 266 - 
re OURT, RESPONSIBILITY or—Interposition of High Court—Prac-. 
tice—Form of report to High Court ~ Criminal Procedure Code, s. 438 -~ 
Circulay Orders, s. 219—Usurped jurisduction— Magistrate incompetent 
to pass adequate sentence—IJnadequate ribald: shia by in ‘ 
Magistrate eas 242: 
Session Jupcr, — Furisdiction, J—The acquittal by a Sessions Judge of an 
accused whose scntence is not subject to his confirmation is void for want 
of jurisdiction. 
Queen-Empress v. Nga Po Thaing and four others 188. 
anD Assessors, DirrereNce oF OPINION berween—Duty of Ses 
sions Fudge as to recording Assessors’ view of fuct.}—When in a case 
tried with the aid of assessors, they would acquit the accused on the ground 
that the act or acts in respect of which the charge is made was or were 
done in the exercise of any right of private defence the Judge should be 
careful to ascertain and record whether the Assessors’ view of the facts 
“proved is sttch as*would sustain a plea that the act or acts done was or 
were done in the exercise of the right of Private defence, hs 
Nga Shan v. Queen Empress a fe aes eu 126°: 
Dury Ov—IN CONFIRMATION OF PROCEEDINGS.—Evror, omission, 
or irregularity in charge—New trial on an amended charge—Further 
snquiry—Additional evidence—Criminal Procedure Code, ss. 221, 225, 
232, 380, 535, 537 es ; Ee me 258. 
PROCEEDURE OF, IN CASES WHERE ASENTENCE IS NOT APPEALABLE, 
WHERE HE CONSIDERS THAT A FINEIMLOSED IS TOO HEAVY. —Practice— 
Criminal Procedure Code, s. 413 ase 535 
SerTLemenrT.— Jurisdiction. of Civil Courts in questions connected with . 
grants—Corrections or amendments made in decd of grant, Effect of— 
Grants made without proper notice, Validity of as against Government 
and as against the grantee—Lower Burma Land and Revenue Act, s 56, 
Rule 11 of the Rules under the Lower Burma Land and Revenue Att, s. 
56, Rule 11 of the Rules under the. Lower Burma Land and Revenue Act, 














—Grant . sas ase ons see a 473. 
SeveRe SENTENCE, AS DISTINGUISHED FROM ENHANCRD SENTENCE.— 

Grounds for passing a sevcre sentence tvs oes 186 
Severe SENTENCE, GROUNDS BOR PASSING A—Severe sentence as s dist nguish= 

edfrom enhanced sentence res ae 186 


Sxx or accused.— Murder, ordinary as distinguished From murder in da- 
coity—R eservation of death sentence for the principal offenders—Sentence 
of death ace tee ae ee cer ese 564. . 
Sware, Division OF ONE-YOURTH—AMONG TIIk ELDEST SON AND HIS 
BROTHERS,—Division of roperty between the widaw and her children 
on her re-marrying-- Widow's share of joint property absolutely at her 


disposal—Buddhist Law ca 65 
SNARE OF ELDEST: DAUGHTER BY SECOND wite.-Buddhist Law—~Inherit- 5 
- .@nce ase ove oes tee aes pan ‘46. 


SHARE OF RLDEST DAUGHTER WHERE THRRE WERE SONS BETORE DEATH OF 
motTHrR—Ancestral land, Suit for share of Limitation Act, Article 123,.. 
Schedule IJ]—~Buddhist law se5 sas Sas ae ' 625. 

SwAXE OF THE PROPERTY, RIGHT OF PARENTS TO A—OF THEIR DECEASED 
CHILDERN WHERE SUCH PARENTS AND CHILDREN HAVE BEEN LIVING 
TOGETH ER——Buddhist law—Inheritance ar cats Sal . 116. 

SHARES, RESPECTIVE, BETWEEN CHILDREN OF THE FIRST AND SECOND MARRI- 
aGk.—Attachable interest of children—Buddhist law—House and land 


INDEX, 


acquired during marriage with first wife and redeemed by second wife 
with her separate money—Separate property acquired during’ second 
marriage Ree wae ea ase aes eee 
SIGNATURE’ TO A NEGOTIABLE INSTRUMENT OBTAINED BY FRAUD.]—Proof 
that a signature to a negotiable instrument has been obtained {raudulent- 
ly and without negligence on the part of the person putting his signature 
is a good defence'to a suit by a holder in due course. In such a case the 
person signing never intended to make a negotiable instrument and did 
not in fact do so, as he was not aware that he was signing such a contract. 
T. M. Navainasawmy Iyer v. Aga Rajaballi Khorasnee’ eas sae 
SIGNING A PRO-NOTE“AT DIFFERENT TIMES——-Negotiable Instruments Act, 
s, 87.—The signing of a pro-note at different times renders the note void 
as against any one who was‘a party to the note,'and a suit founded upon 
i not maintainable—AMatung Pe and others v. Maung Shwe Aung and 
others wea “we aes +e 
SINGING IN THE STREETS AT NIGHT, Powers OF PoLice TO REGULATE-- 
Police Act, ss. 30, os Sates section 30 nor section 31 of the Police 
Act empowers the police to issue a general order prohibiting singing in 
the street at night. 
Queen-Empressv. Antony an wee tee one 
SINGLE SENTENCE.—Sentence submitted for confirmation of Sessions Fudge 
—Criminal Procedure Code, s. 35~—Convictions by a District Magistrate 
acting under's. 34,. Criminal Procedure Code, at one trial of several 
distinct offences—Aggregate sentence ... ove wes ess 
SisTeRSs, PARENTS PREFERRED TO BROTHERS AND, AND GRAND-PARENTS TO 


eee tee 


“UNCLES AND AUNTS—Buddhist law—Inheritance—Ascent of inheritance 


when it cannot go by descent Say wee te wen 
SLAUGHTERING OF ANIMALS NOT INTENDED For SALE—Municipal slaughter- 
house rules—Lower Burma Municipalities Act, s. 79.|—Slaughter-houses 

“are established by.a Municipality for the slaughter of animals fer sale. 
There is no penalty for slaughtering an animal not-intended for sale at 
a place other.than the slaughter-house. - 

Queen-Empress v. Chokalingam and another re Oo oad 

Suicut poust.—Benefit to accused —Doubt~Reasonable doubt ..- Ae 
SMauu Causgs, Courr.or-—Lower Burma Courts Act, ss. 9, to—Ciutl Proce- 
dure Code, s.622—~Provincial Small Cause Courts Act, 1887, s. 25—- 
Revisional jurisdiction—-Court of the Fudicial Commissioner, Lower 
Burma—Court of the Fudge of Moulmein as it ies 
SMacn-Pox, INOCULATION AGAINST, IN AREAS OUTSIDE OF MuNICIPALITY.— 
Offence—indian Penal Code, s. 8t—Vaccination Act, s.6—Prohibition of 
practice-—Procedure—Criminal Procedure Code, s. 133 sei cas 
SOLITARY CONFINEMENT.—IJndian Penal Code, s. 73—Uffence poe eele 
under ‘special or local law,J—An accused must be convicted of an offence 
ener e"Indian-Penal Code before solitary confinement can be imposed 
at all’ , 
Queen-Empress v. Nga Kun Ba se se ay sa 
List or—Criminal Procedure Code, ss. 45, 397—IJndian Fenal 
Code; ss. 73, 74~Prisons Act, s. 46.]--It is not: against the spirit of the 
law to make three months’ solitary confinement apart of each sentence 
of rigorous imprisonment -which an offender is sentenced to undergo: in 
succession on separate convictions of distinct offences, 

Queen-Empress v. Nga lo Tu ‘ers eee oie 

———— Punishment, Assessment of.|—Solitary continement should ordinari- 
ly be reserved for habitual offenders and for the punishment of offenders 
who have acted in a cruel and brutal manner, In assessing the punish- 

_ ment in any ‘particular case, the court should consider-what is the heaviest 
ser‘tence provided by the legislature forthe punishmert of the gravest 
offence of the kind; and the punishment awarded in the case under trial 
should be:in ‘proportion to the gravity of the offence as shown by the 
circumstances of the case. 

QueensEmpress vy. Nga'Po Saing and another’ we ae bee 
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SOLITARY CONFINEMENT, Sentences of—Aggregate term passed for. séparate ae 
__offences—Indian Penal Code, s. 73.\—Notwithstanding that they do not 
for each offence exceed the maximum provided for one offence;—sentences——- 
of solitary confinement passed for separate offences should not in the 
aggregate exceed three months. Wes 
Queen-Empress v. Nga Po Thaing ster see Sia ay = BOG 
—— SUBSTITUTION OF, FOR WHIPPING.—Sentence, enhancement of.|-- 
lhe inclusion of solitary confinement in a sentence of imprisonment is an ©” 
enhancement of the sentence. If a legal sentence of imprisonment with- 
out. solitary confinement and whipping were passed and the Appellate 
Court, considering for any reason the sentence of whipping to be inappro- ° 
priate, should substitute for the whipping a term of solitary. confinement 
without adding tothe term of imprisonment, it might be held that the -’ 
orcer would be within the powers of the Appellate Court. But where a 
‘sentence of whipping was illegal the substitution of any other sentence in’ 
place of it must be regarded as an enhancement of so much of the séntence 
as was legally passed. _ ; 
_ Queen-Empress v. Po Pe ee wae m8 ety “as 
Son’s CLAIM ON THE GROUND OF FRAUD BY FATHER.—Hindu law=—Interest 
: of son during father’s lifetime it property not of the description in 
which the sons acquire a right by birth—Inheritance liable to obstruction - 
—Mitakshara school—-Surzivorship—Obstructed heritage—Foint property: 
Of re-united cceparceners—Foint and separate property; distinction 
. between—Self-acquired cr separate property, right of father to alienate. °. 559 
' Son’s RIGHT OF INHERITANCE.—Buddhist law—Inheritance—Divorce af ° 








504 


parents by muthal consent vere ae eas ein 
SPecraL powers, Disrrict’ MacistraTe wira—Tender_ of pardon to. 
: ray apa vial of case by the same Magistvate—Criminal Procedure 
Ode; S. 337 ee os wee a el orc ee Oke oie 
_ SPEctFIic ees Act, s. 42.—Civil Procedure Code, s. 43—Res-judicata— 
Sutt for declaratory decree as to attached property without prayer for 
consequential relief—Institution of fresh suit to set.aside sale and recover 
possession—Civil Procedure Code, s. 283—Specific Relief Act, s. 42—Civil 


“_ 323 


Procedure Code, s. 43 oe eee ane oe we’: tO 
——— s. 42—Suit for a declaratory decree—Right to establish title of 9°: 
: Fudgment-debtor to the property attached—Civil Procedure Code, s: 283...» 481 
_ Spirit or Lievor, Possession oF —Excise Act, ss. 41,.22, 3, clause(k)- ~~... | 3 12g 
SPY OR INFORMER—Accomplice —Evidence requiring corroborvation—Evidence-° °°: * - 
; Act, sss 11.4, 133—Proctring sale of liquor to obtain conviction ‘wat 368 
_. STaBpine cases.—Adequate sentences—Prosecution before competent courts]: ~~ ? 
—The. réckless resort tc the use‘of deadly weapons in sudden. quarrels,” 
which so_ often leads ‘to fatal results, is likely tobe encouraged if'the *: 
offender is allowed to be begged off, or the inquiry as to the true'stages 
and incidents of the encounter is allowed to be perfunctory when-grievous.: 

, hurt is. not actually. caused. All necessary pains should be takento’ 
_ascertain whether the accused was the first to resort to the threat’and | 
use of a deadly weapon in“a quarrel, recklessly or without lawful. excuse, - 

' and, if so, then a properly severe sentence should be passed. -District 
Magistrates should give attention to.the necessity for arranging that. . 
stabbing cases should be prosecuted by the police before competent. -' 
courts. : : we : Ee ; 

Queen-Empress v. Maung Pru Than ... as oe see 226i 

SENTENCES IN cap et oer ee “gen 5 BE 
STABBING IN EVASION OF LEGAL ARREST.—Right of private defence.|—Nga 
' ‘Taung, being detected in the act of theft and armed with a dagger, aban- 
“doned ‘the property after he had received a stab from the owner. The 
owner ‘pursued Nga Taung and called on him to surrender. Nga Taung 
’ tried to evade arrest and was again stabbed, but not, more severely than 
was nécessary to effect the arrest without the owner suffering grievous 
hurt, of which he had cause for reasonable apprehension in the. conduct 
of the accused Nga Taung. The accused Nga Taung then stabbed the 
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owner in the lung, not to protect himselffrom further injury if captured, “7 
but in order to evade legal arrest — Held,—that Nga Taung could not set 
up any right of private defence, Sections 46 and 59 of the Criminal Pro- 
cedure Code and _ ss. 97, 102 of the Indian Penal Cede applied. 
Queen-Empress v. Nga Taung re ee aie wee 136 
Stamp Act.—Cause of action for money—Worthless cheque—Hundi not pro- ; 
perly stamped sib ee ae see “i 
—,S. 34,—Gambling. Money borrowed for—Private and public gamt- 
bling distinguished—Stamp not duly cancelled—Admission and subsequent : 
rejection of document not duly stamped oe =: aoe Go 
+S. 34,—Promissory note already admitted in evidence «.. - ies 485 
8S 34, PROVISO 33 5. 50, PROVISO 2.—E£jection suit—Burden of F . 
proof--Entry of transfer of land in Thugyis’ Register No. IX—s#xelu- 
ston by Appellate Court of unstamped document already admitted by 
Court of First Instance .., wes ieee Soe Nee 
STAMP pUTY PAYABLE ON A BOND WHICH DOES NOT STATE THE AMOUNT 
SECURED,—Guarantee bond—Admissibility in evidence of insufficiently 
stamped document in crimtual trials under s, 61, Stamp Act.|—The - 
material part of a document was as follows:—“ If Maung To and Maung 
“Tun Zan fail toredeem the paddy-lands which they mortgaged to 
“ Maung Po Thein, I, Maung Lu Gale Ngc. will redeem them by paying 
“the original mortgage money and interest.” This document’ was signed 
and attested by twowitnesses.  //e/d,—that it was a guarantee bond under 
Article 13, Schedule I of the Stamp Act. “eld, also—that the rule that in 
considering the sufficiency of the stamp the decument itself is alone to $ 
be ‘looked at, (1) does not apply to a criminal trial under section 61, 
Stamp Act, and (2) is only applicable in othercases when upon the face 
of the document the stamp appears to be sufficient, as, for example, a 
cheque or a promissory note purporting to be payable on demand. 

Qucen-Empress v. Nga Lu Gale Nee  ... see ‘ite 

StTaMP NOT DULY CANCELLED—Admission and subsequent rejection of docu- 
ment not duly stamped—Stamp Act, s. 34~—-Gambling, Money borrowed 
for—Private and public gambling distinguished. pees of First 
Instance should carefully examine documents chargeable with duty to sec 
that they are duly stamped before admitting them in evidence. Where, 
however, a document not duly stamped has been admitted in evidence, 
it cannot subsequently in the same suit be rejected because. it was not 
duly stamped. Where money is borrowed to be used in gambling, the 
question whether the object of the loan was unlawful depends upon 
whether the gambling was of a. kina forbidden by law. 

Ma Pyu v. Maung Hein ve va dee ze ne 60 

Strate Ltanp—Declaration by Collector—Upper Burma land and Revenue 
Regulation, ss. 23 (E), 24 (i).—Hvidence Act, s.116—Abandoned land ... 651 

STATEMENT BY A CO-ACGUSED.—Z7ial of witness as co-accused—Improper 
veasons for ordering re-trial of an accused er ta tee 11 

STATEMENT IN JUDGMENT OF AGRERMENT COME TO BETWEEN PARTIES TO A 
suit.— Omission to separately record statement made by each party as 
to such agreement—Correctness of statement made in judgment.|— 
Where a court states in its judgment that the parties had come to an 
ngreement, but omits to separately record the statement.made by each 
party as to this agreement: 

_ Held,—that, although a scparate record] would have been more 
regular, an Appellate Court may not disregard such statement of the 
agreement in the judgment if the same be free from ambiguity. | 

“Held, also,—that if an appellant disputes the correctness of a statement 
made in the judgment of a Court of First: Instance as to what occurred 
in court, in connection with the case, he should support his contention 
by 2. affidavit as to what he asserts really occurred. 

Mqui.g Nyatk and another v. Maung Tha Nyo and another... fa 

STATEMENT MADE TO THE POLICE AND OPPOSITE STATEMENT MADE be-~ 
BoRK 4 Maqistrate.—False evidence—Sanction to prosecute.)—The 
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accused, who was a witness in an earlier case, made one statement to ° 
‘the investigating police officer and another opposite statement before 
_the Magistrate who tried that case. The Magistrate, in consequence, 
ordered the prosecution of the accused for giving false evidence, annex=— 
ing to his order the memorandum of the statement made to the police 
officer and the record of the statement made before himself. At the 
trial of the accused, the police officer who had reccrded accused’s state- 
ment was not examined as a.witness. eld,—that the memorandum of 
the police officer could not be used as evidence to prove what accused 
had stated to the police officer. Held, further,—that inthe absence of 
anything to show that the accused had not, as witness, told the truth 
to the Magistrate inthe earlier case there was no ground for sanction- 
ing accused’s prosecution. The ruling in Queen-Empress v. Po Nyun 
(Printed Fudgme nts, pose. 79) applied, 
Queen-Empress v. Nga Ye Gyaw . awe 
STATEMENT BY ithe vidence—Evidence Act, SS, 3s 133, 30.]—State- 
ments made by an accused person are not evidence within the definition 
given in section 3, Evidence Act. An accused person does not make his 
statements on oath or solemn affirmation and cannot be cross-examined 
by his co-accused. Section 133, Evidence Act, does not apply to such 
statements. ‘lhey can only be taken into consideration under section 3o. 
I. L. R., 1 Mad., 163; 1.L. R.,15 Bom., 66; and I. L, R.,4 Cal., 483, 
referred to. 
Nga Tha Nyan ana another v. Queen-Empress as9 sa re 
STATEMENTS OF WITNESSES RECORDED BY POLICE OFFICERS INVESTIGAT- 
ING UNyER CHarter XIV ov Tur CriminaL Procepure Gonr.— 
.. Police diartes—Criminal Procedure Code (Act X of 1882), ss, 161.172 «+ 
“STATUS OF LAND-HOLDER.—Patta grant—Suit for recovery of possession of 
land granted under patta—Reference to Revenue authorities—Burma 
Land and Revenue Act, ss. 7 and 17—Title to land in possession by pre- 





scription ose +e 
STaTus CF WIFE WHERE HUSBAN iD ENTERS THE PRIESTHOOD. — Liability of 
husband for maintenance—Buddhist law—Husband and wife ses 


Srarus, Quesrion oF, ss DAUGHTER LN ADMINISTRATION PROCEEDINGS— 
Questions of status as daughter in Regular Suit.— Incidental determina- 
tion of question— Competent Court—Res judicata—Act XIV of 1882, s. 13 
Stay oF EXECUTION, APPLICATION FOR. —Practice—Civil Procedure Code, 
; 88. 545,546 ver see aor 
STIPULATION ‘AT TIMB OF sabetivn=Camiion ‘precedent to cause of 
action and to enforcement of decree—Mahommedan Law—Restitution 
of conjugal right ied eee 
-STOLEN PROPERTY, IDENTIFICATION OF. :. |—When ‘property alleged to be 
‘stolen is recovered and produced and is not distinguishable from the 
.property. siolen, identity may often be reasonably inferred from sur- 
tounding circumstances proved in evidence, instead of from evidence of 
persons able to speak from personal knowledge and positive recognition 
of the property. 
ae Paw v. Queen-Empress .. ane 
Recent PossEssicn os—Theft—Dishonest possesston—Proof sea 
——-—— THEFT AND TAKING GIFT TO HELP TO ‘RECOVER.—Conviction and 
punishment for both offences—Indian Penal Code, ss. 379, 215—Cri- 
minal Procedure Code, s. 235—Indian Penal Code, s. 7: : 
Stones, THROWING, AT OR ON A_ HOUSE— « Rashly is defined—Indian 
; Penal Code, s. 366 oo ove 
_STRIKING OFF EXECUTION CASE. —Execution case, Ovder dismissing—Re 
-. moval of attachment -Proceduve ... 
* StRoNG presUMPTION.—Burden of proof—Indian Evidence Act, SS. 4s 119 
—Facis which may be presumed |. ob aa a 
- SUBJECT MATTER OF MORTGAGE,—House not in existence ae see 
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ceiver as defendant—Civil Procedure Code, s. 503—~Attachment—Mori- 
gage decree se sie tos ay ne ses 
Succession.—Priovity of birth—Rights of eldest son or daughter passing 
to next eldest as representative of the father or mother—Buddhist law 
———- Survivorship—Succession Certificate Act, s. ¢—Buddhist Law— 
Husband and wife Nee ae Sea ee ane 
AND INHERITANCE,—Buddhist Law—Karen Christians—Indian 
Successton Act, s. 332—-Pre-emption ... “ea ae hee 
Certiricare Act, s. 4—Buddhist Law—Husband and wife— 
Succession—Survivorship ... sisi a aes toe 
Suir BY VENDEE OR MORTGAGEE TO ESTABLISH RIGHT TO ATTACHED PRO 
PERTY.—Good consideration—Boné fide transaction—Burden of proof— 
Civil Procedure Code, s. 283.|—In a suit by a vendee or a mortgagee 
under section 283, Civil Procedure Code, it is incumbent on the plaintiff 
to give prima facie proof that there has been a real and bond ‘fide trans- 
action. It is not sufficient merely to prove that there has been a‘regis- 
tered deed of sale or mortgage. 

In a suit between a vendor and vendee, or between a mortgagor and 
mortgagee, when the execution of the deed has been proved there is a 
presumption that consideration has passed and the burden lies on the 
vendee.or mortgagee of proving that t{aere was no consideration, or that 
the consideration was less than stated in the deed. 

When, however, the vendee or mortgagee has to prove the ‘sale or 
mortgage against a third party, the presumption that censideration has 
passed docs not arise upon mere proof of execution of the instrument ; 
the plaintiff must prove that there has been good consideration for the 
conveyance, 

Mutu Curpan Conary and another v. N. S. Yagappa Maistry and ‘two 
others See ae tae ee ee ee 
Sur FOR A DECLARATORY DECREE.—-Right to establish title of Fudgment- 
debtor to the property attached—Crvil Procedure Code, s. 283—Specific 
Relief Act, s. 42\—Section 283, Civil Procedure Code, gives a Judg- 
ment-creditor attaching certain property, against whom an order for’the: 
removal of attachment is passed under ‘section 280, special permission 
to institute a suit to establish the title of his judgment-debtor to that 
property, following which is his right to attach that ‘property. Ever 
assuming that ‘section 42, Specific Relief Act, applies to'a suit of the 
. nature spécially provided: for under section: 283 of the Court, the: plaintiff 
“s} has a right to sue for a mere declaratory decree. z, 
€. S. R. M, Sapabadi Chetty, Agent of Shadt Appa Chetty v. Maung In 
Suit FOR DAMAGES FOR MALICIOUS PROSECUTION.—Burden of proof.j--In 
a suit for damages for’ malicious prosecution-. the «plaintiff - must, in 
the first instance, make out a primd facie case that the defendant had 
no reasonable or probable cause for’ the prosecution’ and acted -mallici- 





ously. The acquittal of the plaintiff by the Criminal Court: is not alone: 


sufficient proof of this. 
Ebrahim Suliman v. Esuff Suliman and another ... wee ea 
Suir FOR DECLARATORY DECREE AS TO ATTACHED PROPERTY WITHOUT 
PRAYER -FOR CONSEQUENTIAL RELIEF.—Jnstitution of fresh suit to set 
aside sale and recover possession—Civil Procedure Code,-s. 283—Specific 
Relief Act, s..42—Civil Procedure Code, s. 43—Res judicata ‘ees 
Suit For EJECTMENT.— Landlord and tenant—Notice to quit’ .., aes 
Suir FOR POSSESSION OF HOUSE-SITE.—Reference to Revenue Authovities— 
Lower Burma Village Act, s. 6, clause (@)—Burma Land and Revenue 
Act, s. 4.|—An occupant of land is not debarred by section’ 6, clause (i) 


' of the Lower Burma Villages Act from suing for possession of land : 


frem which he has been wrongfully ousted by an order of'a village head- 
man, A Civil Court has no authority to .refer toa Revenue Court the 


-question whether a house-site was unoccupied when ‘allotted ‘to any one -- 
by a headman.- Section 4 of the Burma’Land and Revenue: Act. speci- --- 


ally excludes land appropriated to the dwelling-places of any town or 
village from the operation of Part II of the Act. 
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Maung San Thuv. Ma Wa Nu oes ae ste aes 
Sur!T FOR POSSESSION OF LAND.—Burma Land and Revenue Act, s. 10.\— 
A plaintiff suing under section to of the Burma Land and Revenue Act is 
’ not bound to make Government a party to the suit. 
Maung Pan Ngin and one v. Maung Sein Da eee see 
Plaintiff already tn possession—Form of suit.\—Where according to 
the evidence plaintiff is still in possession of the land in suit. Held,—-that 
he cannot sue for what he has already got, but should either sue for a 
declaratory decree or else for an injunction restraining the defendant 
from ejecting him. 
Maung Lu Gale and another v. Maung Kan Tha ... x wee 
Suir FOR RECOVERY OF POSSESSION OF LAND,— JZitle.|—Defendant No. 1 
being a taikthugyi employed in the revenue administration, chose for 
purposes of his own, to enter the holding in dispute in the name of his 
son in the revenue map, and the plaintiff was introduced upon the hold- 
ing asatenant of first defendant. In course of time the plaintiff, for 
purposes of his own, refused to pay rent and asserted that he was him- 
self the holder of the holding. Asa tenant who had been evicted’ after 
failure to pay rent, the plaintiff sued to recover possession of the hold- 
ing without showing that he was dispossessed otherwise than by due 
course of law and without proving any right to possession. AMeld,—that 
the weakness of defendant’s title as between the defendant and the 
Government is no ground for decreeing the plaintiff’s claim to recover 
possession, 
Maung Shwe The avd another v. Maung Hnan ... o0e ase 
Suir POR RECOVERY OF POSSESSION OF LAND GRANTED UNDER FPATTA— 
Reference to Revenue. authorities--Burma Land and Revenue Act, ss. 7 
and 17—Title to Land in possession by prescription—Status of land- 
holdsr—Patta grant oes ees ae mae! we 
Suir FOR REDEMPTION’ OF LanD.—Kent—Sale— Mortgage—Res judicata +.. 
Suir FOR SHARE OF INHERITANCE BY JOINT HEIRS EXCLUDED THEREFROM 


eee 





AGAINST OTHER JOINT HEIRS.—Limitation—Limitation Act, Arts. 127, 


eee 


142, 144-~Buddhist law—-Foint ancestral property oes 
Suir, Novice or, on Derenpant.—Lis pendens—Time of operation of 
‘Suir TO ESTABLISH RIGHT OF JUDGMENT-CREDITOR TO IMMOVEABLE 
PROPERTY ATTACHED BY HIM BUT RELEASED ON AN OBJECTION 
rinep.—Jssue whether successful objector owns property in dispute— 


Civil Procedure Code, ss. 266, 280, 278.\—The particulars which a judg: . 


“ment-creditor as plaintiff must prove in respect of immoveable property 
which he attaches are described in section 266, paragraph 1, Civil Pro- 
cedure Code. On release from attachment being granted under sec- 
tion 280 of the Code, the attaching creditor can sue to establish the 
right which he claims to the property in dispute. “The question then is 
not whether the successful objector under section 278 owns the land, 
but whether the’ judgment-debtor owns it or not. If the judgment- 
debtor does not, then plaintifi’s claim is not established and his suit 

must fail. 
Mi Khat Rav. Kala Sam... oes oes nee ove 
Sui? TO ESTABLISH RIGHT TO ATTACHED PROPERTY.—Toinder of party-—~ 
Cause of action—Ctvil Procedure Code, ss. 25% $2,' 43-J—In a suit 
brought by A under section 283, Civil Procedure Code, simply to estab- 
lish a right to certain property alleged to have been wrongfully attached 
by B, where C in part satisfaction of a decree against B drew out part 
of the money which had been deposited in Court by A on account of the 


attached property. Held,—that the Court had no power to join Casa 


defendant under section 32, Civil Procedure Code, because it was not the 
attachment, but the withdrawal of part of the money deposited which con- 
stituted the cause of action against C. ‘The cause of action was separate 
and arose after the suit ‘was  instituted,.and moreover as against C 
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plaintiff would be bound to sue for recovery of the money drawn out. by C, 
is his claim would be subsequently barred by section 43, Civil. Procedure 
‘ode. ; 

K. M. A. C. T. Mootappa Chetty v. K. M. S. Satappa Chetty ... oe 
SUIT TO ESTABLISH RIGHT TO SALE-PROCEEDS OF ATTACHED PROPERTY.— 
Claim to such property as tenant of land movigaged—Execution of lease 

of tenangy—Considevation—Burden.of proof.|—A attached inexecution” 
of a decree, which he had obtained against B, 900 baskets of paddy 
grown on land which belonged to B, but was mortgaged to A. C claime 


ing to have cultivated the land as tenant of B applied for removal of _ 


attachment and was successful in respect of half the paddy attached, the 

Court holding that B and C had jointly cultivated: the land and that 

each owned half the produce. C then filed a suit to have his right as 

tenant of the land under a duly registered lease, declared against the sum 

realized by the sale of the remaining half of the produce.of ‘the land, The 

Court dismissed C’s suit on the ground among others that the lease of . 
tenancy was fraudulently executed and that the consideration stated as 

rent was falsely stated. It being urged in appeal that once the execution 

of the lease was admitted the onus of proof of want of consideration was 
shifted to A. 

Held,—that even if it were admitted that B had executed a lease of 
tenancy in favour of C, the burden of proving consideration | against A, - 
who was not a party to the document, lay upof Cc. 

Tha Dun Uy. Mr. Heap, of duessrs: Heap & Co, w+ nae eee 
Suir TO ESTABLISH A TITLE TO ATTACHED PROPERTY WITHOUT PREVIOUS 
“APPLICATION FOR REMOVAL OF ATTACHMENT. |—There is no. foundation 

in law for the contention that a suit to establish title to property which 

has been attached in execution of decree against a third person does not 

lie unless an order of Court upholding the attachment under oné of the. 
sections preceding s. 283 of the Civil Procedure Code (Act XIV of 1882). 


f 


. has been made after the: investigation into the merits of an application 


“to remove such attachment. 
Maung Po Min and another v. Ma Nyda. and another Ge "ase 
Suit TO SET ASIDE AN AWARD MAPE WITHOUT INTERVENTION OF Court.— 
Cause of action |—A suit to set aside an award made without the inter- 
vention of Court will not lie under the ordinary common law or any 
special enactment. If endevaour be made to enforce the award by suit 
or otherwise, a cause of action may arise or the suit may be resisted, 
Ma Tha Hmwé v. Ma Ein Tha sees way * 
Suir under &; 283, Crvi Procepure Cope.— Declaratory decree without 
consequential relief—Court Fees Act, Schedule R, art 14, clause (iit)— 
Attached properity—Application to set aside. s «aes ose 
SOMMARY DISMISSAL OF APPEAL.—Material alteration or reduction of sen- 
tence—Criminal Procedure Code, ss. + 421, 4235 424, 367—Fudgment, 
Writing of— .. as . wits tee 
SumMMARY TRIALS, EXAMINATION: OF ACCUSED PERSONS. IN—Criminal Pros 
cedure Code, s. 342 aes . was 
Superior Court, District MAGISTRATE CRITICISING DECISION. OF A— 
. Procedure of District Magistrate when he considers ‘that any decision of* 
a Sessions Court needs revision—Report under Criminal Circulars, s.° 
219 - : 
Surervision sy District Macisrrate.— Responsibility of Sessions Court 
—Inter position of High Court—Practice—Report to High Court. Form 
of-—Criminal Procedure Code, s. 438—Circular Orders, s. 219—-Usurped 
jurisdiction— Magistrate ase ade to pass adequate sentence—Inad- 
ecuate sentence sie soe 
Surerms: EXTENT OF THEIR LIABILITY.— Bond for" good behaviour.|— 
, Sureties should. merely join as such in executing the bond binding the 
epee and their liability stiould be to the ‘extent of tthe Rod executed 
the principal. : Pa ’ _ 4 
QucenEnpres v. Pyin Nya aes vee > sis eee 
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oa So eer - a een Page. 
Survivor suiP.-—-Obstvucted -heritage--Foint property of ve-wnited co-par=————_— 
ceners—Foint andseparate~ property, distinction between—Self-acquired 
or separate property, right of father to alienate—Son’s claim on the 
vound of pits by father—Hindu law—Interest of son during father’s 
tfe-time:in property: not of the description:.in which the sons acquire a 
right by birth—Inheritance-liable to obstruction—Mitaksharaschool ... 559 
Succession Certificate: Act, .s-.4.—Buddhist .law—Husband.and wife ‘ 
*y —Suscession + ape Sears eee ty see : eee 034 
T. 
Tarr Tree, Exrractine sap-or'A—“ Manufacture” of fermented liquor, - 
Definition of term—Excise ‘Act, s. 45 — ee aie Pom 336 
: TENANT AND LANDLORD.—WNottce to guit—Sutt for ejectment .. ies 36 
TENANT OF LAND MORTGAGED, CLAIM TO SUCH PROPERTY AS—Execution: of 
. lease of tenancy—consideration—Burden of proof—suit to establish 
right to sale-proceeds of attached property ,  ... * egos ons 501 
J lake ed Licensee; !Estorren-or—Lvidence Act, s, 116——Title to -house- 
i, site» Tse ot os ag se 2 ase “ase 4 
TENDER OR'PARDON’ TO ‘ACCOMPLICE—TZrial of case by the same Magistrate 
40 Criminal. Procedurs Code, s. 337—District Magistrate with special 
% powers’ aie 208, ie ay “saeg a9 323 
“ THerr.—Dishonest possession-—Proof—Recent possession of : stolen property "299 
r Eviderce Act, s. 114—Cattle-theft—Sentence—Restoration:of vecent- 
ly lost ‘cattle on payment of money—Reasonable presumption.’ ie S07 


AND TAKING GIFT TO"HELP TO RECOVER: STOLEN: PROPERTY —Cori- 
. vtetion-and‘punishiment for both affences—Indian Penal Code, ss..$70, 
: 215~—Criminal ‘Procedure: Code;s. 235 Indian Penal Code s..71,\— 
Though: the ulterior object of a thief in committing theft may be to ob- - 
‘tain money illegally-in the manner contemplated in s, 215, Indian’: Penal 
* Code, still'he is not less liable to be ‘convicted -for’ the theft:as well as for 
* the offénce undér's. 215, Indian’ Penal Code, but. as the fact that the 
thief has restored the property may weil be taken into :consideration in 
punishing him for the theft ‘under:s. 379,:Indian Penal Code; it-is ‘only in 
very exceptional 'cases:that the’ punishment’ for both the theft under's. - 
- 399, andthe takiny-an ‘illegal “gratification: under''s. 215, Indian Penal 
Code, should be allowed to exceed the punishment-which could be.inflict- 
ed for-the< theft’ alone, :even though: s. 71 of the-Indian: Penal: Code be 





'. taken as inapplicable. . . 
* Quecen-Empress v, Nga Tun Byu and another. 4. eas spar oof 
en OF AVBULLOCK: AND “MISCHIEF BY KILLING: THE -ANIMAL.—Double 
“- gonviction~~Indian ‘Penal Cade, ss. 379, 429.|—The law.does:not contem- 
- plate-that a theft should be raore severely: punished. because he. renders. : 

' the recovery-of the stolen:property impossible. Where the intention of the: 
accused was:to steal'the :bullockiand to make beef of it, and notito-cause 
mischief to cattle. Held,—that a double conviction for mischief as well 
as theft under‘ss..429 and-379,'Indian Penal Code, was not justified. 

“<=, Queen Empress y..Nga Aung So and others ose one me 
: -Tuouoerx’s Reoisrer.—Revenus* Register No. TX, Entries in—Presumptive 
rodf-—Proof of 'a‘document; Stages in the:|—{Revenue Register No: 1X 
is géncrally-a: record of what the parties tell-a thugyi, and thus an entr 
of an outright sale or'a mortgage in such register is strong primd facie 
evidence in favour of the party proving such:entry ; but this’. presumption 
misy be rebutted by ioral ‘evidence or by'the conduct of the parties:them-.- 
" selves. . ; : 
Ms ean should not be placed on the ‘record till fully proved or ad-- — . 
mitte ‘ . 
. The'stages in the proof of a:document pointed out, 
Kyaw Zan .U vs Maung Tha Dun... ahs sag an wee 616 
memo O. IX; ENTRY OF TRANSFER OF LAND IN—Zixelusion by "4 opus 
'. Court of unstamped document already admitted by Court of WirstJustance 
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eee Act, 5. 34, proviso 3; s. 50, proviso a—Ejection suit~Burden 

of proof oee wee Re aes au 

ieee Revenue Reoister No. [X—~Entry of mutation of names and 
transfer lof occupancy—right—Oral contract.—As] between private 
parties, the mere record in the Thugyis’ Revenue Register No. IX. of a 
mutation of names and transfer of occupancy—right does not itself 
sufficiently show, without further evidence, what were the terms of the 
transaction in- which such mutation and transfer in the Revenue Register 
have taken place. When the-terms of the contract under which mutation 
took place have not been reduced to writing in an instrument of title 
duly executed, and the terms of the oral contract under which that 
routation took place are in dispute, any direct evidence as to the making 
of the oral contract may be supplemented or rebutted by evidence as to 
persion and enjoyment and other surrounding facts of probative 
value. 

Hla Twev. Maung Mé and another... ne ce Pee 

CouNTBRFOIL ForRM OF—Enitry tn--of mutation of names— Doct 
ment of title—Indian lividence ae s. 11§.]—It would be illogical to 
hold that entries in the Government revenue records are made for pur- 
poses of revenue administration and are «ot documents of title (see the 
case of Maung Shwe Lin v. Maung Shwe An, Burma Selected Judg- 
ments, page 68), and at the same time to rule that the counterfoil Form 
IX, in which a mutation of names after an alleged sale is entered by the 
revenue officer, constitutes in the hands of the transferce in the revenuc 
accounts a document of tile, the possession of which by the transferee 
enables a third person purchasing from the transferee to say that the 
original and real owner had allowed the transferee to hold himself out 
as the real owner with the legal consequence ‘set forth in the ruling of 
the Privy Council in Ramcoomar Koondoo’s cases, 11 B. L. R., 46. 

Maung Lu Gale v. Maung Kyaw Yan ... ie eee 

‘THROWING STONES AT OR ON A HoUSE—‘ Rashly' defined— Indian Penal 
Code, s. 336.|—-A rash act is primarily an over-hasty act and-is thus op- 
posed to a deliberate act, but it also includes an act, which, though it 
may be said to be deliberate, is yet done without duc deliberation and 
caution. When therefore a person intentionally throws a stone at a 
house or on a house under such circumstances that, although he does 
not intend to cause hurt, and dves not in fact cause hurt, he yet must 
know that he is likely to cause hurt, he commits an offence punishable 
under s. 336, Indian Penal Codec. In dealing with this section, Courts 
must bear in mind that it should not be applied where the facts consti- 
tute a graver offence. 

Queen-Empress v. Nga Tun, Selected Judgments, page 595, and Quesn- 
Empress, v. Nga Tha Ku, Selected Judgments, page 91, dissented from 
Sukaroo v. rely hag I. L. R., 14 Cals, 566, applied. 

Queen-Empress v. Nga Myat Thin sae ers cae eas 

TIMBER IN TRANSIT.—Burma Iorest Act, Chapter Vi—Rules under the 
Burma Forest Act—Drift timber... si ea awe 
TIME CONSUMED IN APPLICATION FOR REVIEW OF JUDGMENT, EXCLUSION 
OF, AND OF PERIOD OCCUPIED BY THE CoURT IN DISPOSING SUCH 
APPLicaTion.—Presentation of applications for review after expiration 
of period allowed for appeal—Limitation Act, s. 5—Appeal, Admission 
of, after period of limitation eas ai ses ve 
TIME OF OPERATION OF—Lis pendens—Notice of suit on defendant i 
TitLe.—Person in lawful possession of land wrongfully dispossessed “ae 
Possession for a particular limited burton = Crcthiioue batlment— 
Custolty— Constructive possession by owncr—Indian Contract Act,s. 108, 





wee 








Exception 1--Sale by cave-takey .... wes ose aus 
Suit for recovery of possession of land oa sts ea 
—_— Transfer of pnrey pendente lite oes oe ive 
Validity of, to land under patta obtained fraudulently.]—A person 





poe no valid title toland under a patta obtained by him by deceit 
and by suppression of the true state of affairs. 
Ma Taw vy. Maung Shwe Pén and another ie es cai 
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u : P Ogee 
TITLE OF VENDOR AS BETWEEN PRIVATE INDIVIDUALS AND AS AGAINST . ' ; 
_Government.—Land ‘cleared and cultivated in Burma-without: pay-- 
ment of revenue—Salé of interest in such land ... - 455 
~TirLe-DEEDs, DErrvery oF Completeness of-3 vift—Gifts—acconpanted- ind eae 
unaccompanied by possession—Trust of .immoveable -property~—Declara- 
tion and acceptation of trust-—Death-bed_ gift Validity of:gifiVerbal y . 
gift—Maveible property—Delivery of ' possession—-Immoveable property” rasgis 
—--—, Mortcace By perosir or—-LExecutory agreement--Registevéd:: ae 
‘tnstrument—Priority—Registvation Act, 's. 48-—Equitable' mortgage Been 660 
~~ Document’ or—Indian Evidence ‘Act; s.115--Thueyis’ Revenue’ : 
. Register-No. IX, Counterfoil form of:—Entry in, of mutation of ‘nantes 158 
— —OF House-stre.=~-Estoppel:of tenant or :licensee—Evidence Act, s. *. 


116,.]—In:a suit for recovery::of a -house-site .it is unnecessary “for ° the » 
plaintiff to prove a'good -titleagainst:the «whole'world ; it is sufficient for’ 
him to prove a good ‘title‘against:the defendant in the suit, 
.. Where it is. proved that the occupation by defendant of such site was . 
by permission of the plaintiff, the defendant is estopped - ‘under section 
116 of the: Evidence Act from: dery/ne plaintiff’s- title, 
Ma Hilt v. Maung San Dun « ; 4 
————1T0 LAND IN POSSESSION BY PRESCRIPTION.—-Status. of’ landholder. : 
Patta grant—Suit :for recovery’ of possession of land granted::under 
patta—Keference to Revenue authovitiesBurma :Land:.and Revenue - 
Act, ss. 7:and: 17|-Séction 7 of the: Land and Revenue Act allows a:per- 
‘son in pcssessiGn:of.land:te acquire a.title against fsovernment«by: pre=- 
scription, and the grant of a.patta by Goverment will not put-the grantee: 
in a better position than. that of the grantor. The grantee will:take the — 
patta subject.to the rights of any: person in’ possession, and'the:claim- of: ' 
. the grantee to’ the land.will be ‘liable to be :defeated: if he does not get* . 
 possession:beforevany one:else-has acquired:the status of:landholder. _ 
‘In asuit to recover possession of certain land‘alleged to-have been™ 
granted under a patta to plaintiff, where the defendant: contends that- 
at the time ‘cf institution of ‘such suit.he, the .defendant, had acquived’ 
the status of landholder.in.respect to'such land,’ the point should be re« 
". ferred to the -Revenue authorities for «decision: vunder: ‘section: v ‘Of the». 
Land and Revenue Act. . Sh 
_. Maung Shwe Byi-~, Maung Kyaw Cho... . vee: ee 24 
———-—--TO LAND RELINQUISHED BY: LANDHOLDER. Previous possession a 
Lower ‘Burma Land: and Revenue Act, ss. $6: (a), 55 '{a).}--Mere' previous. 
‘Possession’ of. Jand:-{unless‘it were such :as to confer: the <status:ofiland:. 
~ holder) is not sufficient to:oustianother lawful possessor-of:-the. same; 









Mang Me v.-Ma-Min Dun forsita Bein: sis 462 
—_ QUESTION -OF—TO PARTICULAR PROPERTY—Duty of Court: &rant- SSG 
~ ing. letters-of-administration—Letters of Administration: « eee "40 


TRANSFER OF CASE, PROCEDURE ;oF .DistRicr. MAGISTRATE, ORDERING— 
Compound an offence, Perqissiomto—Criminal: Proced 
.. paragraph 3(s. 13, Act III of 1884), s. 345. JA Distri 
~ not order the transfer: ofia‘casé without having the record: Sefore ‘him and: 
‘without giving the complainant'an opportunity of. being: heard: ‘When 
‘ordering a transfer: he.must:tecord reasons for making: the: transfer: 
Permission te.compound an  offence.under.section 324, Indian Penal:€ode; 
is not to be._granted as:a :matterof course. . The :court:to: which: appli-. 
- cation is made ‘has::to: vexercisesits judicial :discretion : whether to-grant * 
” permission or not ; careful consideration is especially needful in Burma; 
where such offences.are::of frequent occurrence, ps sat? 
FaYa.v. Maung Ba:Hlaing: — ' : 392: - 
TRANSFER OF Lano tn THUGYIS’: REcIsTER Now IX, ‘Ewtry sone Biuelniston, Mi 
- by Appellate. Couxt-of unstamped document. alreadyadmitted by Court © 
a of First Instance—Stamp Act, s. 34; sie 335.59, Biche ieee 2 : 
.” . suit—-Burden of proof... ‘sa de N68 
“TRANSFER OF OCCUPANCY. -RIGHT, EXrry ‘or. MUTATION OF: NAMES AND— ae : 
Oral contract-—Thugyis: Revenue: ‘Register: No. IX ws ee . -178-~ 





INDEX. 


TRANSFER OF Propgrry Acr.—Morigage decree~Application for exectt- 


tion—Limitation Act, XV of 1877, Schedule II, Articles 178, 179—Civil | 


Procedure Code, s. 230 sah ae ae ot 
TRANSFERS OF PROPERTY, FRAUDULENT.—J/ndian Penal Code,s. 427 ae 
TRANSFER OF PROPERTY pendente lite.—Title.|—When the plaintiff in a 

civil suit is endeavouring to establish a charge on certain land, the sale 

of such land by the defendents to that suit, while it is pending, toa 
third party conveys no title as against the plaintiff. 

Ma liv, Ma Nyin Ma Be ae aie ees as 

TRANSPORTATION, COMMUTED SENTENCE OF —Limit of term—Criminal 

Procedure Code, s. 35, clause 2(a). Indian Penitl Code, s. 59 iss 
TRANSPORTATION FOR LiFR.—Sentence,}—The Code of Criminal Procedure 

nowhere provides that for purposs other than the calculation of fractions 

of terms of imprisonment transportation for life shall be treated as trans- 
portation for 20 years only. A sentencing Court must regard a sentence 

of transportation for life as a sentence of transportation for the whole of 

the remaining period of the convicted person’s natural life. 
Nea Tha Byit v. Queen-Empress <s one ens ize 
TRANSPORTATION, SENTENCE OF, FOR A TERM.—Commuting sentence of 
rigorous imprisonment —Proceduve—Indian Penal Code, s. 59 aes 
TRIAL AND PUNISHMENT BY Deruty CoMMISSIONER.—Revision of order 
by Divisional Commisstoner—Lower Burma Towns Act, ss. 6 (as amend- 

ed by section 4, Act XVIII of 1895) and 8—-Neglect of diurvy by headman 

of ward--Offence vie ees ves Zs re 
TRIAL: OF CASE BY THE SAME Macistrate.—Criminal Procedure Code, s. 
337—District Magistrate with spectal powers—Tender of pardon to ac- 
complice- toe eee a ise eee eee 
TRIAL OF WITNESS AS CO-ACCUSED, IMPROPER REASONS FOR ORDERING— 

Statement by a co-accused—Re-trial of an accused ee wee 
Trust, DECLARATION AND ACCELTATION OF—Denth-bed gift—Validity of 

gift—Verbal gift—Moveable prorerty—Delivery of  possession—Im- 

moveable property—Delivery of title-deeds—Completeness of gift—Gifts 
accompanied and unacconipanicd by possession—Trust of immoveable 
property ses sia aes eee fia 
TRUST YOR A BURIAL GROUND—Public religious purpose—Crvil Procedure 

Code, s. 539.|—A trust for a burial ground of a given religious community 

is a trust fcr a public religious purpose within the meaning cf section 530 

of the Civil Procedure Code. : : 

Mahomed Esoof alias Maung Po Gale and another v. Nurudin alias Maung 

Gyi and one es wis ie ee sas 
TRUST OF IMMOVEABLE PROPERTY.—Declaration and acceptation of trust— 
| Death-bed gift—Validity of gift~Verbal gift—Moveable property— 

Delivery of possession—Immoveuable property—Delivery of title-deeds—— 

Complzteness of gift—Gifts accompanied and unaccompanied by posses- 

si10n wee oes oe eee ote oe 


U 


UNAUTHORISED POSSRSSION OF LAND TO WORK SALT THEREBON,—Lviction 
—8S8urma Land and Revenue Act, Rules under the, ss. 37, 51—Land 
in possession of cultivator without grant or lease ne Be 

UNcLes AnD AUNTS, PARENTS PREFERRED TO BROTHERS AND SISTERS AND 
GRAND-PARENTS TO*-Buddhist law—Inheritunce—Ascent of inheritance 
when it cannot go by descent an so na aes 

UNDivIDED ANCESTRAL ESTATE, CLAIM TO SHARE IN-~Limitation.|—Where 
the appellants sought to set aside a sale of certain land which they alleged 
to te undivided ancestral estate and to obtain a declaration that the land 
had that character, and the Lower Court found that the respondents had 
been in continuous occupation cf the land for more than 12 years and.it 
was urged by the appellants that the land is joint family property, and 
that the mere fact of the respondents’ continuous possession is not sufficient 
to bar the claims of co-heirs on the ground of limitation. 
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Held,—that.in the absence of any claim by appellants to be joint owners 
of the land or allegation either that the respondent’s occupation was pere | 
___missive_or that the_exclusive possession enjoyed by respondents was not. _ 
’ within the knowledge of the appellants the suit was barred by limitation © 
irrespective of whether Article 127, 142 or 144 of the second schedule of” 
the Limitation Act applies. = is 
‘Maung Pe and three others v..Ma Hla Winand two others... 
’ UNLAWFUL CONSIDERATION.— Contract Act, s, 23—Di. 
Government auction—Fraud a ee fleece aus 
UNREGISTERED, MORTGAGE BOND CONTAINING ALSO A PERSONAL UNDER 
TAKING.“Divisibility of docunient—Admissibility in evidence—Regis- 
tration Act, s. 49.}—An unregistered bond containing a personal under: _ 
taking to repay money. borrowed, as also a hypothecation of land above 
‘Rs. 100 in value, may be used in evidence to charge the person, though ~ 
not the land affected: It is immaterial whether a document of this kind 
embodies only a single transaction or may properly be said to contain 
two. } : 
Ma Tha and another v. Ma Shwe Hnit and two others nee : 
UNREGISTERED TRUST DEED.—~—Registration—Admissibility tn evidence— 
Possesston.|—Wehere.a party claimea the right of possession of certain - 
land on an unregistered trust deed which required registration, and it was 
argued that the trust deed, though unregistered, was admissible in evi- 
dence as co the neture of the possession. Held,—that the utmost use that.’ 
could be made of the document was to show that the land had not been 
forcibly acquired, a 4 
‘ Maung Shwe Ni v. Ma Ngwe Za ase eo sie tee 
UNSOUND MIND, ACCUSED OF, AT TIME OF COMMITTING THE ACT CHARGED. 
—Procedure of Magistrate—Criminal Procedure Code, ss. 470, 471 


UNSTAMPED DOCUMENT, EXCLUSION BY APPELLATE COURT OF—ALREADY ™ 


3.4 S. 50; proviso 2—Ejection suit—Burden of proof - in ave 
Urrer Burma Lanp anD Revenve REGULATION, SS. 23 (¢), 24 (i).—Evi- 
dence Act, s. 116—Abandoned land—State, land—Declaration. by Col-' 


ADMITTED BY COURT. OF FIRST INSTANCE.—Stamp. Act,. s. 34, proviso’ 


lector eee, see eiaiie . | wee 
Us oF EVIDENCE OF SITLE OR PREVIOUS ENJOYMENT AND POSSESSION IN’. 
PROCEEDINGS UNDER S. 145, CRiminaL ProceDURE CopE.—Dispute as: 
to immoveaule property likely to cause breach of peace,|—The only legiti-. . 
mate use to which a criminal Court in a proceeding ‘under section 145 of | 
the Criminal Procedure Code can put evidence as to title or evidence as to 
. previous enjoyment-and possession is its use to test the credibility of evi-. 
dence as to ‘actual possession at the time the Magistrate is called upon to’ 
interfere. : : ye" 
‘U Tux. Macng Po Tha and othérs’_... vesdoy tees ee 
Usine a FORGED pocuMENT.—Penal Code (Act XLV of 1860), ss. 463,.471 
—* Fraudulently,” Meaning of —Forgery se ose a teats 
UsorreD sorisDicTion.—Magistrate incompetent to pass adequate sentence 
—Inadequate sentence—Supervision by District Magistrate—Responsi- 
bility of Sessions Court—Inter position of High .Court-Practice—Report 
to High Court, Form of-—Criminal Procedure Code, s.°438-~Circular 
Orders, S. 219 in eet ys he veep” se 
UTrerinc OBSCENE WORDS.—Jridian Penal Code, s: 29¢—Code of Criminal: 
Procedure, s. 106~-Finding-~Security for keeping the peace ‘aes 
; A : aoe ae ‘ i : £ 
Vaccination. Act,-s. 6.-—-Prohibition of practice. of inoculation—Proce- 


see . wae 


dure—Criminal Procedure Code, s. 133--lnocuiation against small-poxin, — 


areas outside of Municipality—Offence—Indian Penal Code, s. 81. 


Varip saANcTions.—Fresh sanction—Limitation—Sanction to prosecute for . ' 
false charge—Police investigation~—Magisterial . inguiry—Indian Penal 


“Code, s. 211—~Criminal Procedure Code, ss. 215, 433; 532, 537 ..2. 0 ee 


Vauiwiry. of oit.—Verbal gift—Moveable property—Delivery of pos: | © 


ssuading of bidders at a -. . 
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522° 
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sesston—Immoveable property—Delivery of title-deeds—Completeness of 
gift—Gifts accompanted and unaccompanied by possession —Trust of im- 
moveable property—Declaration and acceptation of trust—Death-bed 
it. eee x se wee eee see oe 
Wicker OF REGISTRATION.—Fegistvation Act, ss. 49, 87—Registvation— 
: Defect in procedure ces ees en ee ae 
VALIDITY OF SALE BY WIFE OF JOINT PROPERTY.—Consent of husband— 
Power of attorney—Registration Act, s. 33—Buddhist law—Sale by wife 

of joint property ax ste? EN aas aie See 
VALIDITY OF TITLE TO LAND UNDER PATTA * OBTAINED FRAUDULENTLY... 
-VARYING OF DECREE.—Civil Procedure Code, s..24g—Order passed tn exe- 
cution between parties to suit—Decree—Appeal—Execution of decree 
Venvexz, Suir BY—OR MORTGAGE TO ESTABLISH RIGHT TO ATTACHED 


PROPERTY.—Good consideration—Bond-fide transaction—Burden of. 


proof—Civil Procedure Code, s. 283 ove eee ee: 
VERBAL Girt.—Moveable property—Delivery of possession—Immoveable 
property—Delivery of title-deeds—Completeness of gift—Gifts accom 
panied and unaccompanied by possession—Trust of immoveable pro- 
A aaa tts and acceptation of trust—Death-bed gift—Validity 

of gift ee ae a Poet spies ieee 
(Warsiousak vERsION)—Dahmyaung—Dagger—Knife—“ Going armed”. 
' —JIndian Arms Act, s. 19 (e) ein, oe ass ee ene 

" Vesser —Convéyvance.—Interpretation of the nies words of. Excise 
Act, s,51.|—The concludirig words of section 51 of the Excise Act, namely, 


that the vessel or conveyance used in carryifig the liquor shall be liable to. 


confiscation have not received judicial interpretation, but is a matter for 

the discrection of the Magistrate in each case 
Qucen-Empress v. Nga Ba O and another aes ae sue 
VILLAGE BEADMAN,—CONVICTION OF OFFENCE BEFORE— “ Offence ” 
—“Previous conviction "—Whipping Act—Indian Penal Code, s..75 ses 
ViLLaGE HEADMaN, N&GLEcT OF DUTY BY—Sentence by. Magistrate . ... 
“VELLAGE HEADMAN OR RURAL POLICEMAN, PROTECTION FROM PROSECUTION 
‘| OF, FOR CERTAIN OFFENCES—Lower Burma Village Act,. ss. 8, 19, 23.J— 


A village headman orrural policeman is protected from a prosecution’ 


under any. Act for an offence for which he might be departmentally pun- 
ished by the Deputy Commissioner under section 8 of the Lower Burma 


Village Act, unless the prosecution has been sanctioned by the Deputy. 


Commissioner. 

Queen-Empress v. Nga Cheik To aida Ce 

. VILLAGE HEADMAN’S ORDERS, DISOBEDIENCE or—Keeping pigs in enclo- 

" sures—Lower Burma Village Act, s. 9.|—The headman of a village, 
finding that pigs destroyed the paddy. crop near the village, issued an 
oréer to all his villagers that they should ‘keep their pigs in enclosures 
to prevent trespassing. 

} eld,—that the issue of such an order does not appear to be one of the 
public duties of a village headman which every resident of a village must, 
under’section 9 of the Lower Burma Village Act, assist him in exe- 
cuting. ‘ 


s . 
Queen-Empressv. Nga Aung Ne and others . | .. RE ae 
VoIDABILITY OF CONTRACT AT OPTION OF MINOR.—Doctrine of ratification: 
of contract by minor.— Contract by minor a a" eee ee 
. “VOLUNTARY ” DELIVERY.—Practice—Insolvent Debtors Act, ss. 24,27. -. 


+ Waxkatarnama.—Court Fees Act, Schedule 11, Art. 10—Imprisonment in 
C2fault of fine—Indian Penal Code, s.65—Pfublic Gambling Act, s. 4— 
General Clauses Act, 1897, s. 25 ose ase “ss aie 

WARRANT FOR ACCUMULATION OF ARREARS.—Maintenance—Senténce passed 
upon defaulter—Release of defaulters.on payment of arrears due—Ex- 
parte order of Magistrate =~ aus: * ane! eo re 
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397 
490 
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385 
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: ath i: . ; Page. 
“WARRANT FOR LEVY OF AMOUNT OF ACCUMULATED ARREARS: —Jfainten-—————- — 
ance—Change tn the civcumstances of person receiving oi see 393 
WaArRANT.TO WHOM TO BE DIRECTED AND IN WHAT CaSES.—Coius, seisture 
-and forfeiture of; as instruments of paming—Rewards—Burma Gam- 
bling Act, ss. 6, 10, 10 (a), 15 (2),;3 (a)—Gambling in public street or place ~~ 547 
WEIGHTS, STANDARD AND CUSTOMARY—Dishonest use of customary weights 
~—Indian Penal Code, Chapter. XI1I.\—The sections of the Indian Penal 
Code; relating to weights, make no mention of standard. weights. In 
* every place there are well-known customary weights, and, if any resident 
* of the place or other:person in such place, knowing that a weight is less 
than the.customary weight which it purports to be, uses the weight dis- 
honestly, he commits fraud, and may be punished under Chapter XII]. 





Queen-Enipress v..Ma Ein. Me = es : Sus te 354 
Wurrrine.—Sentence by second-class Magistrate—Right of appeal of accus- 
ed—Execution of sentence pending appeal—Remand to custody —Crimi- 
nal Procedure Code, ss. 390, 391, 407, 413.|—A Second Class Magis- 
trate ata not order asentence of whipping to be executed pending 
appeal, 
Queen-Empress vy. Chan Tha Aung and another 310 





——Whippingin uddition to imprisonment—Consecutive sentences of 
whipping—Criminal Procedure Code;.s. 391—Sentence ss sea 582 
——AcT.~-Indian Penal Code, s. 75—Conviction of offence before village 
headman—“ Offend: "—Previous conviction : eas es 
—————=,s. 3— Lower Burma Villages Act, s.7—Previous conviction of offence 
before village. headman—Punishment—Conjinement—Imprisonment— 
Indian Penal Code,s.75 ... et res aes = = 
a 5, 5 — Fuvenile offender—Criminal Procedure Code, s. 399—Refor- 
matory Schools Act, s.7 see oe wee sas 
ADDED TO IMPRISONMENT.—Prevtous conviction for same group”? 
of offences—- Whipping Act, s. 3—Charge—Sentence See eee 
- “ADDED TO IMPRISONMENT, SENTENCE OF —Previous conviction to be 
. Set out. in the charge—Illegal sentence, revision by Magistrate of his 
own—Criminal Procedure Code, ss. 221, 395—Whipping—Sentence 
Of wn ih Gedo es ses Pe si ome <8 
“IN ADDITION’ TO.ANY OTHER PUNISHMENT, SENTENCE oF—Judian 
Penal Code, $75 ae see see aan te 
—-IN ADDITION TO _IMPRISONMENT.—Consecutive sentences of whip- 
ping—Crisinal Procedure.Code, s. 391—Sentence— Whipping dep 582 
eee SENTENCE OF—Conditional commutation of sentence to. one of 
Imprisonnzent—Criminal Procedure Code, s. 395 Sars oan 
——-SENTENCE Or—Whipping added to imprisonment—Sentence of... 
Previous conviction: to be Set out.in charge—Revision by Magistrate of 
his own tllephl sentence—Criminal Procedure Code, ss. 221, 395.\—When 
a sentence of whipping is passed, the Whipping Act and section appli- 
cable must - be eae in the’sentence. When a sentence of whipping 
' is added to imprisonment on account of a previous conviction, the previous 
conviction is used as affecting the punishment the Court is competent to 
award, and the previous conviction should therefore be sct out in the 
charge. An illegal sentenceof whipping passed upon a person over 45 years 
of age cannot be revised “under s. 395, Criminal Procedure Code. The 
' illegal sentence should be reported to the High Court for orders. 
. Qucen-Empress v. Nga Pan: Bon and others ay Se 
————-—-SUBSTITUTION OF SOLITARY CONFINEMENT FOR—Sentence, enhance- -. 
ment of— — ws, eat tee a or Sue 
“WIDow’s’ SHARE OF JOINT PROPERTY ABSOLUTELY AT HER DISPOSAL.— 
Division of one-fourth shave among the eldest son and his brothers— 
' Division of property between the widow and her. children on her re- 
* marrying—Buddhist law see SON eee a 
‘Wirz AND HUSBAND,—Partition on divorce—Property inherited by wife— 
Payin and letthepwa property—Buddhist law _,,. es m4 29, 
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INDEX: 


Wirz, Huspawp anp—Status of wife where husband enters the priesthood— 


Liability ..of husband for maintenance—Buddhist law ... aa) 
HusBAND AND—Succession—Survivorship— Succession Certificat 





Act, s. 4--Buddhist law. .. ave vee ove oon: 


PROPERTY ACQUIRED AFTER MARRIAGE, INTEREST OF HUSBAND. .OR, 


in—Power of husband to alienate property which he nis inherited: 


after_marriage—Buddhist law—Letthetpwa and Hnapason propert 





dhist law—Husband and wife—Partition on devorce 


Witness anD Jupcz.] A Magistrate should not try a case in which he 


appears as a witness, 
Nea Shwe Kye and three others v. Queen-Empress . ose 


Wirness, Deposition or—Recording of deposition—Proof of contents F & 


deposition—Prosecution for false evidence axe Sis 
EXAMINATION OF, PROCURED—Minor taking part in ” business— 
Sale—Morigage—Burden of proof... ose wae ee 
RETRACTING FALSE STATEMENT WHEN PRESSED TO. TELL THE 
TrutH, Prosecution oF—FoR PERsURY].—It concerns: the publicand 








PROPERTY, INHERITED BY—Payin and letthetpwa property-—i ‘ede 


rd 
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398 


‘the administration of justice that a witness who has begun by recklessly 


making a false statement should not have-the fear of a criminal pro- 
secution for perjury before his eyes through ‘any self-contradistion when 
he is pressed by examining counsel to fell the'truth, or warned by the 
Court ei the peril in which he stands if he adhere to a statement which 
may be shown to. be false. 

_ | Murvena Madoo v.-Queen-Empress + aes oes 
Witnesses, STATEMENTS OF—RECORDED BY Poxice OFFICERS INVESTI- 

“GATING UNDER Cuarter XIV or THE CriminaL Procepur Cope-— 

‘Police diaries—Criminal Procedure Code {Act X of 1882). ss. 161, 


1972 os oe 
WortHLess CHEQUE.—Stamp “Act—Cause of action for money—Hundt not 
properly stamped os ae 


WrittEN AND ORAL CONTRACTS, ContEMPoRANEOUS: Collateral ovat 
agreement—Evidence see! 

‘WritTEN CONTRACT.—Contemporaneous oral contract, Admissibility ' ‘of 
proof of existence of—Indian Evidence Act, s. 92, proviso r.J—An in- 
‘Strument purporting to be a.contractin writing, which i is’ executed on 
the avowed understanding of both parties that it is not to be treated as 
the real contract between them, is not an agreement enforceable By law, 


and therefore is not a contract at all, and does not acquire greater 


legal force because it is: an instrument in writing, There is ample. 
authority for allowing one party to prove by oral “evidence that there 
was another and different agreement of contract, ah oral one which the 
parties entered into as the one which was to -bind thém. 
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Ma Zainabi and four others v. Cassim Ali ee eee a See 
Wrone vEcision,—Material irvegularity—Failure to exercise jurisdiction— 


Civil Procedure Code, s. 622-—Limited power of interference in revision by 
High Court—Decision by competent Court, which by law is final and 


without ad ae ove eos oan ove 


Y. 
YoururuL oFFENDER.—Reformatory Schools Act, ss. 3 and 7—-Minor— 
; Security under Chapter VIII, Code of Crimial Procedure is ees 
‘YOUTHEUL OFFENDER, ERRONEOUS FINDING BY COMPETENT MAGIsTRATs 
AS TO AGE OF—Erroneous order passed by competent Magistrate under 


Refor matory Schools Act—Alteration of,in appeal or revesion—Defini-- 


tion of youthful offender—Inapplicability of s. 16, Reformatory Schools 


Act, tu cases:of accused persons who are not youthful: «bie ane 


Ywarnveri, . ‘Conression tTo—Evidence Act, s. a5 tren evant evidence— 


ut ' Police Office cer,” Constr uction of the term. os eis cer 
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~—¥warHueris’_orpers,_D1sonepiencr or —Lower Burma Village Act, s. . 
9. (2).]—Held,—that . under the circumstances of the ¢asé reported, the 
Saeabaeey did not refuse or neglect to comply with the requisition of the 
wathu 


Queen-i sires v. Nea San Hla and three others 
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‘ower of Deputy Commissioner to revise Ywathugy? ‘s adie 
Lower Burma Village Act, ss. 9 and 20, clause (2) 
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